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ERRATA. 


page 15 for “Carnes,” read “ Caines.” 

page 89 line 3 from bottom, after “office,” insert “in a proper case.” 
page 90, line 28, instead of “do so,” read “ have such effect.” 

page 92, line 7, after “declared,” read “ that.” 

page 93, line 7, after “ was,” read “thereby.” 

page 96 line 23 from top, for “former,” read “latter.” 

page 96 line 25 from top, for “latter,” read “ former.” 

page 112 line 8 from bottom, for “trust, read “trusts.” 

page 145 line 20 from top, for “renumeration,”’ read “ remuneration.” 
page 147 line 2 from bottom, after “it,” insert “should.” 

page 149 line 19 from top, for “ did, read “ does.” 

page 149 line 21 from top, for “ was,” read “has been.” 

page 149 line 30 from top, after * to,” insert “that of.” 

page 154 last line, after “that,” insert “that was valid between the par- 


but.” 


On 
On 
On 
On 
On 
On 
On 
On 
On 


page 155 line 1 from top, omit “was.” 

page 208, for “ Kurn,” read “ Kuhn.” 

page 208, for “20 Gratt,” read “20 Gratt. 344.” 

page 261, for “ Kurn,” read “ Kuhn.” 

page 377 line 2 from bottom, for “1872,” read “« 1862.” 

page 379 line 22 from top, after “ the,” insert “value of the.” 

page 380, line 13, instead of “reversed,” read “ reserved.” 

page 382, line 10, atter “condition,” insert “— (dash.) 

page 414, line 12, after “under,” read “the” instead of “that,” and after 


“ Assembly,” read “just mentioned.” 


On 


page 417, line 21, after “other,” a paragraph should commence with 


“ Though.” 


On 
On 
On 
On 
On 
On 
On 
On 
On 
On 
On 
On 
Circuit, 
On 
On 


page 418, line 16, after * maples,” omit « the.” 

page 426, line 20, after “conveyed,” read “as suggested.” 

page 441, line 30, instead of “the original,” read “such.” 

page 445, line 29, instead of “attained.” read “obtained.” 

page 446, line 10, after “derived from,” insert “the verb ‘ concedo.’” 
page 532, for “ Franklin,” read “ National.” 

page 584, line 7, instead of “in which,” read “ wherein.” 

page 622 line 9 from top, after “said,” insert “ Circuit Court of said.” 
page 624, last line, for “entertained,” read “ entertain.” 

page 625 line L7 from top, for “as,” read “ us.” 

page 638 line 18 from top, for “said,” read “ void.” 

page 675, top, read “The Hon. Thayer Melvin, judge of First Judicial 
presided at the trial below,” instead of “ Hon. Joseph A. Chapline, &e.” 
page 708 last line, for “one,” read “any.” 


page 735 first line, for “ made,” read “sold,” 























CASES DETERMINED 


IN THE 


SUPREME COURT OF APPEALS 
OF WEST: VIRGINIA, 


AT THE JUNE TERM THEREOF, HELD AT WHEELING, IN 
THE COUNTY OF OHIO, COMMENCING ON THE 
THIRD DAY OF JUNE, 1874, AND END- 

ING ON THE TWENTY-FIRST 
DAY OF JULY, 1874.* 


WHEBLING. 


BExLW’s ApMR. vt. HUMPHREY. 
July 17, 1874. 


Henry Bell, a resident of the county of Ohio, during his lifetime, 1874. 
made and published, in due form of law. his last will, which is in these Je Term. 


words, to-wit: 


“In the name of God, Amen: I, Henry Bell, of Ohio county, and 
State of Virginia, being of sound mind and memory, do make and 
publish this, my last will and testament: 


Item Fivst—I direct that all my just debts and funeral expenses be 
paid so soon after my decease as possible, out of the first moneys 
which shall come into the hands of my executors, from any portion of 
my estate ordered to be sold, real or personal. I also direct that a 
valuation or appraisement be made of all my personal estate, by three 





* Other cases decided at the June Term may be found reported in Vol. 7, West 
Virginia Reports. 
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judicious neighbors, and, after being signed with their names, that a 


copy of the same be given to each of my executors. 


Item Second—I will that all my personal estate, except my house- 
holdand kitchen furniture, shall be sold at public auction,on a reason- 
able credit, immediately after the expiration of Thomas Creighton’s 
lease, which will expire in September, 1840; the net proceeds of 
which, my personal estate aforesaid, as ordered to be sold, I will and 
give to my wife and children, share and share alike, the share of each 
child to be applied to the education thereof, under the direction of my 
executors. ° 


Item Third—I1 give and bequeath unto my wife all my household 
and kitchen furniture, for her own use. 


Item Fourth—It is my will and intention that all the real estate of 
which I shall die possessed or entitled to have, in law or equity, ex- 
cept my farm on which I reside, shall be sold by my executors, or the 
survivor of them, or the one qualifying and undertaking to act, for a 
fair and reasonable value, getting always the most that can be got; to 
be sold ona credit by instalments, as is usual in such cases, and to ef- 
fectuate this, my intention, I give and devise all my real estate to 
which I may die entitled, as aforesaid, (except my home farm on 
which I reside,) to my executors, or to the survivor, and if both do not 
qualify and undertake to act, as my executors, to the one so qualify- 
ing and undertaking to act, with full power and authority to sell 
and dispose of the same as fully as I would do if living. 


Item Fifth—1 give and bequeath the said farm, on which I now re- 
side, to my only son Moses and his heirs, provided my wife should 
not have another son by me; but if she has another son by me, born 
alive, whether before or after my death, then I will and devise the 
said home farm on which I now live, together with the piece or parce] 
of land I bought of Mary Hosack, and which Mary Hosack now occu- 
pies, to my son Moses, and such other son as my wife may have by me 
before or after my death, to be equally divided between them, by my 
executors: and I direct that my home farm and the Mary Hosack 
farm, be divided between my sons as follows, to-wit: a portion of the 
home farm be taken from and added to the Mary Hosack farm, so as 
to make the shares of each equal; but should my wife have no other 
son by me, born alive, before or after my death, then said home farm 
to go to my son Moses, and the Mary Hosack farm to pass to my ex- 
ecutors, and to be sold as I have directed in regard to all my other 
lands; but should my wife have another daughter by me, born alive, 
whether before or after my death, such daughter is to have her share 
with the mother and the other six children, of the personal property 
before directed to be sold, and to have also an equal share with my 
other daughters. 


Item Sixth—I1 will and bequeath my said home farm to my wife in 
lieu and instead of dower, for and during her natural life, and no 
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longer, with this request and direction to my wife, that she will not 
cultivate more of the land in indian corn than five acres in any one 
year, and that one hundred sheep be kept on the place annually, 


Item Seventh—I also will and bequeath that the net proceeds of the 
lands, before given to my executors to be sold, be given to my daugh- 
ters and divided among them, share and share alike; and after-born 
daughters of mine, whether born in my life or after my death, as 
aforesaid, to have an equal share and part with my other daughters; 
the proceeds of the same is to be put out at interest by my executors, 
on good real security, and the share of each paid to her when she is 


married or twenty-one years of age, as either event may happen first. 


It is further my will that if any one of my daughters should die 
without being, or having been, married, and under the age of twenty- 
one years, that her, or their share, shall go to the surviving sister or sis- 
ters; and if I should have another son born alive, before or after, my 
death, that in case one of them dies without being married or having 
been married, and under the age of twenty-one years, the said home 
farm shall, in such case, go to the surviving son; and the Mary Hosack 
farm shall go to my executors or the survivor of them, or the one 
qualifying, and be sold as aforesaid, and the proceeds thereof be di- 
vided among my daughters then living. 

If any difficulty or dispute should arise about the division or distri- 
bution of my real or personal estate, it is my desire that the same be 
referred for settlement and adjustment to the decision and award of 
three intelligent, honest and capable men. 

I do make, constitute and appoint my friends, Jacob Gooding 
and James Vance, executors of this, my last will and testament,here- 
by revoking any and all former wills by me at any time made. 

it is my wish that as to the real estate ordered to be sold, the court 
require nosecurity from them,but that as tothe personal estate they give 
the usual security; if, in the education of my children, what is before 
given for that purpose should not te enough, that the annual profits, 
or interest otherwise arising, may be applied to that purpose; I also 
charge my wife with the education of my sons—not a classical educa- 
tion, but only acommon one, such as is common among boys of the 
neighborhood ; I also charge the rent of the Mary Hosack farm with 
the education of my sons, should my wife have another son to educate. 

In witness whereof, I, Henry Bell, the testator, have to this, my 
last will and testament, written on one sheet of paper, set my hand 
and seal this 26th day of October,in the year of our Lord, one thou- 
sand eight hundred and thirty-nine, 

(Signed) Henry Bett, [Seal.] 


The will was executed in the presence of three subscribing witnesses, 


After the death of the testator, and atthe February term, 1840, of 
the county court of Ohio county, the will was duly proven and admit- 
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ted to probate. On the 2nd of March, 1840, the executors named in 


June Term. the will duly qualified and gave bond and security as such, before the 
Bell's Admr. said county court, according to law. 


The testator, at his death, left his widow and seven children living ; 
and his widow had a daughter a few days after his death. The chil- 
dren are as follows: Margaret J., born 1822; Ann E., born Septem- 
ber, 1824; Moses, born November, 1828; Maria L., born October, 1830; 
Sallie A., born August, 1833; Mary E., born May, 1836; Melvina E., 
born March, 1838; Henrietta V., born Jannary 31, 1840; Margaret 
J., married to John Hosack, and died after she became 21 years old— 
leaving one child, Henry Hosack, who is still living, and is of full 
age; Maria L., married Lewis Powell, and died, and left but one child, 
who lived but a few months—her husband, the father of the child, is 
still living; Mary E., died at the age of 12 years: Eliza A., married 
Joseph F, Buchanan. Sarah A., Henrietta V., Melvina E., Moses Bell, 
are still living. 

The parcel of land in controversy, contains forty-four acres, and is 
no part of the testator’s home farmor the Mary Hosack farm, and it 
has never been sold by the executors or the survivor of them. 

Before this suit was brought Jacob Gooding, one of the executors, 
died, and after his death ejectment was brought against the defendant 
Humphrey, by Vance, the surviving executor, to recover the said 
parcel of forty-four acres of land; Vance died during the pendency of 
the suit, and the suit was duly revived in the name of John D. Max- 
well, administrator de bonis non with the will annexed, of the testator- 


The testator during his life brought ejectment in the circuit court of 
Ohio county, against certain persons named Marlow, to recover said 
forty-four acres of land, which suit was pending and not finally deter- 
mined, until the 8th September, 1856, when, by a decision of the ecurt of 
appeals of Virginia, the judgment of the circuit court in favor of said 
testator’s lessee, was affirmed. Soon after this decision writs of pos- 
session were issued at the instance of the executors, but never exe- 
cuted. 

In November, 1871, Joseph H. Little bargained and sold by contract, 
four undivided fifths of said acres of land to defendant Hum- 
phrey, for $1,472, payable in instalments, and bound himself to make a 
general warranty deed therefor, when all the purchase money should 
be paid. Said Eliza A. and her husband, on the 14th day of Novem. 
1868, by deed, conveyed to said Little, in consideration of one dollar, 
their interest in the land in controversy; and on the 21st of Novem- 
ber, 1868, Sarah A., Melvina E. and Henrietta V. Bell, in considers- 
tion of $25, by deed, conveyed their interest in the land in controver- 
sy to said Little. Each of said last named deeds are deeds of general 
warranty. Plaintiff and defendant both claim title under the testator, 
and there is no dispute as to the testator having title to the land at 
his death,— HELp: 
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1. Thatthe will of the testator passed to the executors a power coupled Pe. 
with an interest in the land in controversy ; that it invested them———___._ 
with the fee simple estate in the land in trust to sell and pay the Bell's Admr. 
net proceeds, in money, to the daughters, &c., and it broke the in- fe 


Ifwiaphrey. 
heritance. 


2.That it was a general intention of the testator, by his will, to give 


money, personal estate, to his daughters, and not land in kind. 


3. That the general intent of the testator has never been accomplish- 


ed, nor is it impossible of accomplishment, in the sense in which 
such devises are usually made, so as to vest the legal or equitable es- 
tate, in fee simple, in the land, inthe daughters or their descend- 
ants, or either of them, when the youngest child became twenty- 
one years old, or since. 


— 


. That, on the death of Gooding, the said power coupled with an inter- 
est, as aforesaid, survived to Vance; and Vance, as surviving exe- 
cutor, had the right to maintain ejectment against defendant 
Humphrey, for the recovery ofsaid land at, the commencement of 
this suit. 


A, 


). That upon thedeath of the surviving executor, Vance, it was compe- 
tent and proper to revive the suit inthe name of the administra- 
tor de bonis non of the testator, he being invested by law with the 
right to prosecute it. 


ay 


3. On the death of the testator it was the right of the executors to en- 
ter upon the land and take the rents and profits. 


. The delay of thesale of the land did not divest the right of the ex- 
bg ‘ 
ecutors torecover it in ejectment. 


oo 


. It was competent for the devisees of the net proceeds of sale, or 
.any of them, to have filed a billin equity, at any time, tocompel 4 
sale and the execution of the trust, according tothe general intent 

of the testator. 


9. The right the surviving executor had to the possession of the Jands 
in controversy had not been divested at the commencement of the 
action of ejectment. 


10 


It would have been improper for the executors to have sold the 
land in controversy while the title thereto was controverted in 
the ejectment commenced by the testator during his life, and 
which was not determined till 1856. 


11. Wills are to be construed according to the intention of the testa- 
tor, but to this rule there are several well defined qualifications, 
among which are: Jirst. The first universal qualification of the 
rule, is, that it is the intention of the the testator expressed in the 
will; and this must be judged of, exclusively, by the words of the 
instrument, as applied to the subject matter and the surrounding 
circumstances. Second. When the general intent of the testator 
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is clear, and it is impracticable to give effect to all the language 
of the instrument, expressive of some particular or special intent, 
the latter must yield to the former; but every expressed intent of 
the testator must be carried out when itcanbe. Third. A clearly 
expressed intention in one portion of the will is not to yield to a 
doubtful construction in any other portion of the instrument. 


An appeal, operating as a supersedeas, by the plaintift 
below, from the judgment of the circuit court of Ohio 
county, in a suit lately pending in said court, wherein, 
John D. Maxwell, as administrator de bonis non, with 
the will annexed, of Henry Bell was plaintiff, and Rob- 
ert Humphrey, defendant. The judgment was entered 
on the 20th day of November, 1873. The other facts, 
together with the will of said Bell, appear in the opin- 
ion of the Court. 


The Hon. Thayer Melvin, judge of said circuit court, 
presided at the trial in the court below. 


William Erskine for the appellant. 
Taylor & Barr for the appellee. 
HayYMoND, PRESIDENT: 


This is an action of ejectment brought and decided 
in the cireuit court of the county of Ohio. 


Henry Bell, who resided in said county, died on the 
26th day of January, 1840. Before, and at, the time of 
his death, he was the owner of the real and personal 
estate mentioned and devised in the will, hereinafter set 
forth. Before his death, to-wit: on the 26th day of Oc- 
tober, 1839, he made and published his last will, in due 
and proper form. At the February term, 1840, of the 
eounty court of the county of Ohio, the will, so made, 
was produced before that court and proven by two of the 
subscribing witnesses thereto, and ordered by the court 
to be recorded. The will is in these words viz: 


“In the name of God, Amen. I, Henry Bell, of Ohio 
.county and state of Virginia, being of sound and dis- 
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posing mind and memory, do make and publish this my 
last will and testament. 


Item first. I direct that all my just debts and funeral 
expenses he paid as soon after my decease as possible 
out of the first moneys which shall come into the hands 
of my executors from any portion of my estate ordered 
to be sold, real or personal. I also direct that a valua- 
tion or appraisement be made of all my personal estate, 
by three judicious neighbors, and after being signed 
with their names, that a copy of the same be given to 
each of my executors. 

Item second. I will that all my personal estate, except 
my household and kitchen furniture, shall be sold at 
public auction, on a reasonable credit, immediately after 
the expiration of Thomas Creighton’s lease, which will 
expire in September, 1840; the net proceeds of which, 
my personal estate aforesaid, as ordered to be sold. I 
will and give to my wife and children, share and share 
alike, the share of each child to be applied to the edu- 
cation thereof, under the direction of my executors. 

Item third. I give and bequeath unto my wife, all my 
household and kitchen furniture for her own use. 


Item fourth. It is my will and intention that all the 
real estate of which I shall die possessed, or entitled to 
have in law or equity, except my farmon which I reside, 
shall be sold by my executors, or the survivor of them, 
or the one qualifying and undertaking to act, for a fair 
and reasonable value, getting always the most that can 
be got; to be sold on a credit by instalments, as is usual 
in such cases, and to effectuate this my intention, I give 
and devise all my real estate, to which I may die entit- 
led as aforesaid, (except my home farm on which I re- 
side,) to my executors, or to the survivor, and if both do 
not qualify and undertake to act as my executors, to the 
one so qualifying and undertaking to act, with full 
power and authority to sell and dispose of the same as 
fully as I would do, if living. 
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Item fifth. I give and bequeath the said farm on 
-which I now reside, to my only son Moses and his heirs, 
provided my wife should not have another son by me, 
but if she has another son by me, born alive, whether 
before or after my death, then I will and devise the said 
home farm on which I now live, together with the piece 
or parcel of land I bought of Mary Hosack, and which 
said Mary Hosack now occupies, to my son Moses and 
such other son as my wife may have by me, before or 
after my death, to be equally divided between them, by 
my executors; and I direct that my home farm and the 
Mary Hosack farm be divided between my sons as fol- 
lows, to-wit: a portion of the home farm to be taken 
from and added to the Mary Hosack farm, so as to make 
the shares of each equal. But should my wife have no 
other son by me, born alive, before or after my death, 
then said home farm to go to my son Moses, and the 
Mary Hosack farm to pass to my executors, and be sold, 
as I have directed as to all my other lands. But should 
my wife have another daughter by me, born alive, 
whether before or after my death, such daughter is to 
have her share with the mother and the other six chil- - 
dren, of the personal property before directed to be sold; 
and to have also an equal share with my other daughters 
in my property, which in this will is given to my 
daughters. 

Item sixth. I will and bequeath my said home farm 
to my wife in lieu and instead of dower, for and during 
her natural life, and no longer, with this request and di- 
rection to my wife, that she will not cultivate more of 
land in indian corn than five acres in any one year, and 
that one hundred sheep be kept on the place annually. 

Item’ seventh. Lalso will and bequeath that the net 
proceeds of the lands, before given to my executors to 
be sold, be given to my daughters and divided among 
them, share and share alike ; and after-born daughters of 
mine, whether born in my life or after my death, as 
aforesaid, to have an equal share and part with my other 
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daughters. The proceeds of the same is to be put out 


at interest by my executors, on good real security and the~ 


share of each paid to her when she is married or twenty- 
one years of age, as either event may happen first. 

It is further my will that if any one of my daughters 
should die without being, or having been, married, and 
under the age of twenty-one years, that her or their 
share or shares shall go to the surviving sister or sisters ; 
and that if I should have another son born alive before 
or after my death, that in case one of them dies without 
being married, or having been married, and under the 
age of twenty-one years, the said home farm, shall, in 
such case, go to the surviving son,and the Mary Hosack 
farm shall go to my executors or the survivor of them, 
or the one qualifying, and be sold as aforesaid, and the 
proceeds thereof be divided among my daughters, then 
living. 

If any difficulty or dispute should arise about the di- 
vision or distribution of my real or personal estate, it is 
my desire that the same be referred for settlement and 
adjustment to the decision and award of three intelli- 
gent, honest, and capable men. 

‘I do constitute, and appoint my friends Jacob Good- 
ing and James Vance, executors of this my last will and 
testament, hereby revoking any, and all, former wills, by 
me, at any time, made. 

It is my wish that as to the real estate ordered to be 
sold the court require no security from them, but that 
as to the personal estate they give the usual security. 

If in the education of my children, what is before 
given for that purpose should not be enough, that the 
annual profits or interest otherwise arising may be ap- 
plied to that purpose. 

I also charge my wife with the education of my sons— 
not a classical education, but only a common one, such 
as is common among the boys of the neighborhood. 


I also charge the rent of the Mary Hosack farm with 
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the education of my sons, should my wife have another 
son to educate. 

In witness whereof, I Henry Bell, the testator, have, 
to this my last will and testament, written on one sheet 
of paper, set my hand and seal this 26th day of October, 
in the year of our Lord one thousand eight hundred and 
thirty-nine. 

Henry Bet. [Seal.] 

Signed, sealed, and delivered in the presence of us, 
who have subscribed in the presence of each other: 

THomas HENDERSON, 
JAMES W. CLEMENS, 
Epwarp W. CARRERE.” 

It appears that James Vance and Jacob Gooding, the 
two executors named in the will, appeared before the 
county court of the county of Ohio, on the 2d day of 
March, 1840, and duly qualified and gave bond with se- 
curity in the penalty of $6,000.00, the amount fixed by 
the county court, as executors of said will, and certificate 
was granted them for obtaining probate of said will, in 
due form; that said Bell, at his death, left his widow and 
seven children living, and that he had one daughter born 
a few days after his decease. The children are named 
and were born as follows: Margaret Jane Bell, born 
1822; Ann Eliza Bell, born September 17, 1824; Moses 
Bell, born November 22, 1828; Maria L. Bell, born 
October 3, 1830; Sallie A. Bell, born August 25, 1833 ; 
Mary E. Bell, born May 3, 1836 ; Melvina E. Bell, born 
March 4, 1838 ; Henrietta V. Bell, born January 31, 1840. 

It also appears that Margaret Jane Bell was married 
to John Hosack, and died after she attained the age ot 
twenty-one years, leaving one son, Henry Hosack, who 
is still living, and is of full age. Also that Maria L, 
Bell was married to Lewis Powell, and died leaving her 
husband, who is still living, and one child who died but a 
few months after her death; and that Mary E. Bell died 
at the age of twelve years; and that the other five chil- 
dren are still living. 
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It also appears that the land in controversy is no part 


of either the farm which the testator calls his home yap. 4am, 


farm or of that which he calls the Mary Hosack farm; 
and that it has never been sold by the executors or the 
survivor of them ; that before the commencement of this 
suit Jacob Gooding, one of the executors aforesaid died; 
and after his death this suit was brought by Vance, the 
surviving executor of Henry Bell deceased, against the 
defendant, the said Vance having died after the com- 
mencement of the suit. During the pendency thereof, in 
the circuit court, afterwards, and on the 13th day of No- 
vember, 1873, the death of Vance was entered of record 
in the cause, by the circuit court of Ohio county, and 
thereupon, at the same time, the cause was, by the order 
of said circuit court, reviewed in the name of John D. 
Maxwell (the present plaintiff) as administrator de bonis 
non, with the will annexed, of the estate of said Henry 
Bell, deceased. 

It also appears that said Henry Bell, in his lifetime, 
brought ejectment in the circuit court of Ohio county 
against certain persons named Marlow, for the recovery 
of the tract. of land in controversy in this suit, which 
said suit was pending and not finally determined until 
September 8, 1856, when by a decision of the supreme 
court of appeals of Virginia, the judgment rendered by 
said circuit court in favor of Bell’s lessee was affirmed. 
13 Gratt. 527. 

It further appears, that soon after the decision by said 
supreme court of appeals, in said case, there were writs of 
possession issued by direction of the executor, which 
were not executed by the sheriff, for some cause not ap- 
pearing. 

It also appears, in behalf of defendant, that on the 23d 
day of November, 1871, Dr. Joseph H. Little and defend- 
ant made an article of agreement whereby the said Little, 
of Washington county, Pennsylvania, of the first part, 
agreed to bargain, sell and convey to defendant (Robert 
Humphrey) the party of the second part “all his right, title 
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and interest in and to acertain piece or parcel,” &e., (the 


“Pars Aam,, tract of land in controversy) being the undivided four- 


v. 
L{umphrey. 





fifths of said tract, in consideration whereof the defend- 
ant, the party ofthe second part, agrees and covenants to 
pay to the party of the first part the sum of $1,472—$800 
to be paid the Ist day of December, 1871, and the re- 
mainder in instalments of $200 each succeeding year, un- 
til the whole amount be paid. ‘When the whole amount 
is paid out, the said party of the first part is to make 
and deliver to the said party of the second part a good 
and sufficient title for said interest.”: 

It further appears that Eliza A. Buchanan, formerly El- 
iza A. Bell, and Joseph F. Buchanan, her husband, on the 
14th day of November, 1868, by deed conveyed to said 
Joseph H. Little, in consideration of $1, alland singular of 
each and every of the interest or interests in the tract of 
Jand in controversy, “it being the interest or interests in 
said tract of land devised by the said Henry Bell, de- 
ceased to said Eliza Bell (now Buchanan) and her sisters 
Sarah A. Bell, Melvina E. Belland Henrietta V. Bell, as 
will fully appear by reference to the last will and testa- 
ment of said Henry Bell, registered,’ &c. This deed 
contains full covenants of general warranty. 

It also appears that Sarah A. Bell, Melvina E. Bell and 
Henrietta V. Bell, on the 21st day of November, 1868, 
made a deed to said Little containing the same recitals 
as the deed last mentioned, and containing a grant in the 
following terms: “For and in consideration of the sum 
of twenty-five dollars to them, the said Sarah A. Bell, 
Melvina E. Bell and Henrietta V. Bell, aforenamed, in 
hand paid, by the said Joseph H. Little, the receipt where- 
of is hereby acknowledged, have granted, bargained, 
sold, assigned, released, aliened and and confirmed, and 
by these presents do grant,” &e., “unto the said Joseph 
H. Little, and to his heirs and assigns, all and singular 
of each and every of the interests in the said before- 
mentioned tract, piece, parcel, messuage or tract of land,” 
{the land in controversy.) This deed also contains the 


















































OF WEST VIRGINIA. 


same recitals as the last named deed, as to the title of the 5.25. 


four daughters of Henry Bell; and contains, also, the Dell's Adm 
same full general warranty. fv." 
It further appears that both plaintiff and defendant iii 
claim the land in controversy under the title of Henry 
Bell, and neither party claims that the rightful title 
to the land in controversy was in any other person than 
said Henry Bell at his death. 
The tract of land in controversy seems to contain 
about forty-four acres, as is shown by the plats in the 
cause, and is part of a larger tract conveyed by Daniel 
Cruger and wife to Henry Bell, by deed dated the 17th 
of December, 1835. 


This suit was commenced on the 20th day of Feb- 
ruary, 1873, and the declaration was filed in the clerk’s 
office of the circuit court of Ohio county on the first 
Monday in March, 1873. 

To the plaintiff ’s declaration the defendant pleaded not 
guilty and issue was thereon joined. Afterwards, on the 
— day of November, 1873, the cause was tried before 
a jury in said circuit court, and the facts hereinbefore 
stated were substantially proven before the jury sworn 
to try the issue joined, and the jury found a verdict for 
the defendant, uvon which the circuit court rendered 
judgment against the plaintiff, and in favor of the de- 
fendant. During the trial and after the evidence proving, 
substantially, the facts aforesaid had been given to the 
jury, and before the jury retired to consider of their ver- 
dict, the plaintiff moved the court to instruct the jury 
as follows, to-wit: “The will of Henry Bell gives the 
fee simple to the executors upon a trust to sell, which 
title remains until such sale is made; and if the jury be- 
lieve from the evidence that the real property in the 
plaintiff’s declaration mentioned belonged te the said 
testator, at his death, and is no part of the land which 
he in his will calls the “Home Farm,” and that it has 
never been sold by the executors or the survivor of 
them, or by the administrator; (the present plaintiff,) 
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they will find for the plaintiff:” Which instruction the 
court refused to give to the jury, and the plaintiff ex- 
cepted to said refusal. But the court on refusing to give 
the instruction asked by the plaintiff, of its own motion, 
in lieu of instructions asked by both parties, instructed 
the jury as follows, to-wit: “If the jury believe, from 
the evidence, that the executors of the will of Henry 
Bell, deceased, or the survivor, never sold the premises 
in coutroversy under the provisions of the will, and that 
the youngest of the daughters of said Bell capable of 
taking under the will, had arrived at the age of twenty- 
one years before the institution of this suit, then the ver- 
dict should be for the defendants.” To the giving of this 
instruction to the jury the plaintiff objected and excepted. 
After the jury had returned their verdict aforesaid and 
the court rendered judgment thereon, the plaintiff moved 
the court to set aside the verdict and judgment and 
grant a new trial,on the ground that the verdict is con- 
trary to evidence, and that the court erred in refusing to 
give the instruction asked by the plaintiff, and also erred 
in giving the instruction it did, which motion the court 
refused to grant and to such refusal the plaintift also ex- 
cepted. 

The plaintiff filed three bills of exception to the said 
rulings of the court which appear in the record and are 
designated as “bills of exception” Nos. 1, 2 and 3. 

Bill of exceptions No. 1, is as to the refusal of the 
court to give the said instruction asked by the plaintiff. 

Bill of exceptions No. 2, is as to the instruction given 
to the jury by the court. 

Bill of exceptions No. 3, is as to the court refusing to 
grant a new trial of the cause. 


On this state of the case it is now for this Court to de- 
termine whether the circuit court erred in any of its rul- 
ings or judgments covered by said bills of exception. 
There is really but one question to be determined in this 
cause by this Court, and that question is purely legal, and 
involves the construction of the will ot Henry Bell, de- 
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ceased" as to the devises contained in the will touching 


° 


the sale of a part of his lands by his executors and espe-- 


cially the land in controversy—Chancellor Kent in the 
4th vol. of his able and learned Commentaries on page 
320, says: “The earliest cases established the distine- 
tion that a devise of land to executors to sell, passed the 
interest in it, but a devise that executors shall sell, or 
that the lands shall be sold by them, gave them but a 
power. This distinction was taken as early as the time 
of Henry VI., and it received the sanction of Littleton 
2nd Coke and of the modern determinations. A devise 
of the land to be sold by the executors, confers a power, 
and does not give any interest.” See also Sugden on 
Powers, 106—7-8-9. Powell in his Essay on Devises, first 
American edition at side pages 292 and 293, says: “Au- 
thorities are distinguished into two kinds, viz: First. 
Naked authorities. Second. Authorities coupled with 
an interest. A naked authority is where a man devises 
that his executors shall sell his lands ; or orders that his 
land shall be sold by his executors ; or appoints, consti- 
tutes and empowers A. and B., whom he makes exe- 
cutors of his last will, to sell, let, or set to sale his es- 
tate. In all these cases the executors have only a naked 
uuthority to sell, and, after the death of the testator the 
freehold descends to the heir, who is entitled to the prof- 
its, until the sale. But the executors may enter and 


make a feoffment ; and this will be a good execution of 


the will to convey the land to the feoffee, because he will 
be in by the devise.” Again, at side page 301 of same 
work, he says: “Second. Authorities coupled with an 
interest. As if a man, seized of land devisable by tes- 
tament, devise it to his executors to sell.” See also 
Perry on Trusts, section 765. In 1 Carnes Cases (N. Y.) 
16, Chancellor Kent in delivering the opinion of the 
court says: “But if a man devises his land to his exe- 
cutors to be sold, then there is a power coupled with an 
interest; for the executors, in the mean time, take posses- 
sion of the land and of the profits. In this case, as the 
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estate, so also the trust, would. survive to the surviving 
executor. It is the possession of the legal estate, ora 
right in the subject over which the power is to be exer- 
cised that makes the interest in question.” In the ease 
of Mosby’s Admr. v. Mosby's Admr., 9 Gratt. 590, judge 
Moncure in delivering the opinion of the court says: 
“Many nice and refined distinctions have been taken be- 
tween forms of devise which have the effect of conferring 
a naked power, and those which have the effect of con- 
ferring a power coupled with an interest. The ordinary 
forms of devise are: ‘First. I devise my land to my 
executors to sell ;” or ““Second. I devise my land to be sold 
by my executors :” or “Third. I devise that my execu- 
tors shall sell my land ;” or “that my land shall be sold 
by my executors;” which is the same thing. The first 
form of the devise has been conceded by all to have the 
effect of giving an interest in the land. Lord Coke 
thought that the second form had the same effect. And 
Lord Hale and Hargrave thought the third form had also 
the same effect. But Sugden has clearly shown, by au- 
thority, that the opinions of Hale and Hargrave, and 
even of Coke, are unfounded; that all of the above 
forms, except the first, are appropriate to confer a power 
only and not an interest also.” See Sugden on Powers, 
ch. 3, sec. 1, page 128-152.” American Law Reg. 
(vol. 13,) May, 1874, 328. When the devise is merely a 
power to the executor to sell, there the heir may enter 
and take the profits, until the executors have sold; and 
after the sale the purchaser may enter on the heir. But 
where a power is coupled with an interest in the land, the 
heir can not intermeddle with it; and the executors, af- 
ter the death of the devisor, may enter into the land and 
take the profits, and make sale according to the devise ; 
because the devise breaks or takes away the descent and 
vests the estate of the land in the executor. 1st Lomax 
on Executors, 219. 

In the absence of any express words of limitation (to 
heirs) sufficient to carry the legal inheritance, the estate 
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of the trustee would be enlarged and extended into such 
an estate as the nature and purpose ot the trust required. 
Thus, where there was a devise of real estate to trustees 
simply (without adding any words of limitation) in trust 
to sell, it has been decided that the trustee would take 
the fee by construction. Hill on Trustees, 359. “If 
land is devised to trustees without the word ‘heirs’ in 
trust to sell, they must take the fee, otherwise they could 
not sell.” Perry on Trusts, section 315.—2 Redfield on 
Wills, 718. In the case of Mosby's Admr. v. Mosby’s 
Admr., 9 Gratt., before referred to, the language employed 
in the will was: “Whenever my executors think best 
they shall sell my land in Buckingham county, together 
with all the personal estate, thereto belonging, except,” 
&e.; still the court held, in that case, that such trusts and 
duties were expressed as to show that the testator intend- 
ed to break the descent and that it was the duty of the 
executors to enter upon the lands and take the rents and 
profits ; that “the will does not confer a mere naked 
power on the executors ; but it vests in them an interest 
and a trust; and it is their duty to take possession of 
the land and to account for the rents and profits until it 
is sold.” The case of Doe v. Edlin, 4 Adol. & EL., 582, 
was in substance this viz: The testatrix, Jane Newell, 
devised estates to the executor, Charles Nuady, upon 
trust to receive and apply the rents and profits to the use 
of Mary Scoolt for her life, and from and immediately 
after the death of Mary Scoolt, the trustee to convey the 
estates to such persons as Mary Scoolt should appoint by 
deed or will. Mary Scoolt died in the testatrix’s life- 
time.—The heir brought ejectment against the executor 
and it was held by the court: First. That the death of 
S. in the testatrix’s lifetime was not an implied revoca- 
tion of the will. Second. That the estate devised to N, 
did not lapse by reason of §.’s death, but vested in N. 
at the death of the testatrix. Third. That the estate so 
vested in N. was an absolute legal fee.” In this last case 


Lord Denman delivered the opinion of the court. In 
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citing this case Ido not mean to be understood as assent- 
ing to, or dissenting from, all the principles there decided 
and expressed, in the opinion of Lord Denman, because 
I do not think it necessary for the proper determination 
of this cause ; but I do think that much he says in that 
ease is good law in this State as well asin England. 
The case is somewhat reviewed, with approval, in 5 Denio 
(N. Y.) 

All the authorities seem to admit that the intention of 
the the testator is the prevailing consideration in apply- 
ing all rules of construction. But to this rule there are 
several well defined and pertinent qualifications, among 
which are these: First. The first universal qualification 
of this rule is that it is the intention of the testator ex- 
pressed in the will; and this must be judged of, exclu- 
sively, by the words of the instrument, as applied to the 
subject matter andthe surrounding circumstances. 
Second. When the general intent of the testator is clear, 
and it is impracticable to give effect to all the language 
of the instrument. expressive of some particular or spe- 
cial intent, the latter must yield to the former, but every 
expressed intent of the the testator must be carried out 
where it can be. And the general intent overrides all 
mere technical and grammatical rules of construction. But 
the court cannot remodel the will in order to meet a 
contingency not in the mind of the testator. Third. 
In seeking for the expressed intention of the testator, 
his words are to receive that construction and interpreta- 
tion which a long series of decisions have attached to 
them, unless it is very certain they were used in a differ- 
ent sense. Fourth. A clearly expressed intention in 
one portion of the will is not to yield to a doubtful con- 
struction in any other portion of the instrument. Fifth. 
It isa settled rule, too, in the construction of wills, that 
the existing punctuation is not regarded, if any change 
in that respect will tend to bring out and render the 
meaning of the instrument more obvious and unques- 
tionable. Stath. It is no valid objection to carrying out 
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the obvious intention of the testator, if it be not illegal 
or against good morals, that it is strange or unnatural,— 
or absurd. 


But such construction will, if possible, be 
adopted as will uphold the will and bring it as near reason 
and good sense as practicable. Seventh. And the court will 
give some meaning to the instrument, if any can fairly 
be gathered from its words, with every allowable aid to 
construction.” 1 Redfield on Wills, 2d ed. 381, 
382. In the case of Tazewell v. Smith’s Admr., 1 Rend, 
313, it was held that when a testator directs his real estate 
to be sold, and the money arising from such sale to be 
paid to particular persons, the interest of the legatees is 
a vested one, although the will may give a discretion to 
the executor as to the time of selling the estate;” also that 
“land directed to be sold is considered as money, 
an election be made to take it as land.” See the opinion 
of judge Cabell, who delivered the opinion of the court 
in the case. See also upon this subject Turner v. Street, 2 
Rand. 404 ; also Siter & Price. v. McClanahan, 2 Gratt. 280. 
In Fletcher v. Ashburner, 1 Bro. Ch. Cas., 497, the Master of 
the Rolls (Sir Thomas Sewell) says: Rething is bet- 
that money di- 
rected to be employed in the purchase of land, and land 
directed to be sold and turned into money, are to be con- 


unless 


ter established than:this principle, 


sidered as that species of property into which they are 
to be converted. And in Ashby v. Palmer, 1 Meriv, 
300, the then Master of the Rolls (Sir William Grant) 
declares that “land once impressed with the character of 
money must remain so impressed until some person elects 
to take it in its original character as land. 2 Rob. Prac. 
(old) 147, 148. 

In the case before us the testator, in the fourth item of 
his will, expressly states it to be his “will and intention, 
that all his real estate” of which he is possessed or en- 
titled to have in law or equity, at his death, shall be sold 
by his executors, or the survivor of them, or the one quali- 
fying and undertaking to act, fora fair and reasonable 
value, getting the most that can be got ; and to effectuate 
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that intention he expressly devises all of his real estate 
(except the home farm,) to his executors, orto the sur- 
vivor, “and if both do not qualify and undertake to 
act” to the one so qualifying and undertaking to act. 
The fifth clause to some extent qualifies the fourth in 
case of the happening of a future event, to-wit: his wife 
having by him a son, other than his son Moses, before or 
after his death. On the birth of such son, then the 


home farm and the Mary Hosack farm to be divided 


equally, in the manner specified, by the executors, between 
such son and his son Moses. But it further provides 
that if his wife have no other son, (that is son other 
than Moses,) by him, then the home farm to go to his 
son Moses, and the Mary Hosack farm to pass to his ex- 
ecutors and be sold as directed in regard to his other 
lands. And if his wife should have another daughter 
by him, he directed that such daughter should share with 
the mother and the other six children, of the personal 
property directed to be sold, and also share equal with his 
other daughters in his property, which by the will is giy- 
en to his daughters. 

The seventh clause provides that the net proceeds of 
the lands “given” to his executors to be sold, be given to 
his daughters and divided among them share and share 
alike. The proceeds of the sale to be put out at inter- 
est by his executors, on good real security and the share 
of each paid to her when she is married or twenty-one 
years of age, as either event may happen first—also, 
that if any one of his daughters should die without 
being, or having been, married, and under the age of 
twenty-one years, that her share shall go to the surviv- 
ing sister or sisters—Also, that if another son should be 
born alive, that in case one of his sons dies without being 
married, or having been married, and under the aye of 
twenty-one years, the said home farm, in such case, to go 
to the surviving son, and the Mary Hosack farm to go 
to his executors or the survivor of them, or the one 
qualifying, and be sold, and the proceeds thereof be di- 
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vided among his daughters then living. He also directs 
that if, in the education of this children, what is before 
given for that purpose, should not be sufficient, that the 
annual profits or interest otherwise arising may be ap- 
plied to that purpose, &e. 

From this, it is evident that the power devised to the 
executors by the testator is not a mere naked power, 
but is a power coupled with an interest; that the land 
is devised to the executors in fee-simple, in trust to be 
sold and the proceeds of the sale to be paid to the 
daughters as specified ; that the devise to the executors of 
the land broke the inheritance, and it is plain that such 
was the intention of the testator. 

It is, furthermore, apparent that the general intention 
of the testator was to give tohis son or sons, land, and 
to his daughters, who were numerous, money and not land ; 
that it was his general intention that the land devised to 
his executors to be sold, should be sold, and that the net 
proceeds of sale go to his daughters as stated ; that the 
land should not be divided in kind among his daughters, 
but that the money arising from the sale thereof should 
be. It is true that he expresses the wish and directs 
that the proceeds of certain of the lands, including the 
land in controversy, should be paid to each of the 
daughters on their arriving at the age of twenty-one 
years or becoming married, which ever should first hap- 
pen. But there is no express provision in the will re- 
quiring the sale of the land within any prescribed time, 
or directing or requiring the executors to convey the 
land to the daughters, or any of them, in any event or 
under any circumstances. 

At the time the testator made his will he could not 
have contemplated that the land in controversy in this 
suit would be sold very shortly after his death, as it was 
then in litigation, and the right or title thereto undeter- 
mined, and the eldest of his daughters was, at that time, 
near eighteen years old. The suit which was pending 
at the testator’s death about the right to this land was 
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not finally determined until 1856 some seventeen years 
after the date of the will;.and sixteen years after his 


v. death. It cannot be supposed that the testator expected 
Humphrey. 





that the land in controversy should be sold by the exe- 
tors during the pendency of the suit involving the right 
thereto. At the determination of the suit some of the 
daughters were dead, and most of those living were 
twenty-one years old. Very soon after the date of the 
will some of the daughters become married and their 
husbands, by such marriage, may have become invested 
with some rights or interests touching the interest of their 
wives in the devises in question, though it is not now so 
determined. One of the daughters married died, leaving 
an only child—a son, another daughter died at the age 
of twelve years and another married and died, as herein- 
before stated. Both the husbands, it seems, are living. 
The third daughter, if not married, and all the 
daughters living were, and those dead, if living, would 
have been over twenty-one years old, at the commencement 
of this suit. It is not claimed, or pretended by counsel, 
on either side of this cause, that the devisees of the pro- 
ceeds of the sale of the land in question, or any person 
having any interest, ever made or have been allowed, 
properly, to make any sufficient election to take the land in 
lieu of proceeds of the sale, if permissible in such case, 
so as to vest in them the right to hold the land asagainst 
the executors. It does not appear that it is impossible 
to sell the land and apply the proceeds of sale according 
to the general intention of the testator; but it seems to 
me that the contrary appears. It is true that it is not, 
and was not, possible, at the time of the commencement 


of this suit, to sell the land and pay the proceeds of sale 
to any of the daughters at the time they became of age 
or married, which ever happened first. And in fact it 
would not have been proper for the executors to have 
sold the land while it was encumbered with a law suit, 
unless they could have sold it at its value which it is 
more than probable could not have been done under the 
circumstances, 
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According to the authorities I have cited, the testator ,, 


1874. 
ne Term. 


having devised the title in fee simple to the executors in Gap. aan, 


trust for the purposes herein shown, as I have stated, the 
inheritance in the land was broken and the executor or the 
surviving executor upon the death ofthe testator, became 
entitled to enter upon the land, take possession thereof, and 
rent the same and receive the rents and profits until sale 
made, or until their right to sell had by some competent pro- 
ceeding been taken away, which does not appear to have 
been donein thiscase. Itdoes not appear as I think, that 
the purposes for which the land was devised to the exe- 
If the 
necessarily delayed the sale or refused to make sale, it 
was competent for either of the devisees, or all of them, 
to file a bill to compel a sale and the execution of the 
trust according to the general intention of the testator. 
This was never dore and the title of the executors, and 
their right to the possession of the land had not been di- 
vested at the commencement of this suit. 


cutors have been accomplished. executors un- 


According to 
my understanding of the intention of the testator, as dis- 
closed by the will and the law applicable thereto, the 
surviving executor Vance was, at the institution of this 
suit, not only invested with the legal title, in fee simple, 
in trust, to the land in controversy, but was also entitled 
to demand and have of the defendant Humphrey the pos- 
session thereof. The executor Wance having died and 
this suit having been revived in the name of the present 
plaintiff, as the administrator de bonis non of Henry Bell, 
deceased, the question arises whether after the present 
plaintiff qualified as administrator de bonis non, as aforesaid 
he became invested under the law with the right to prose- 
cute the suit to final determination and recover the land 
from what appears in the record. 
no doubt upon this subject. See section one of chapter 
eighty-six of the Code West Virginia, Code Virginia, 
1859, page 598. See also the opinion of Judge Moncure 
in case Mosby’s Admr., v. Mosby’s Admr., 9 Gratt. 600, 


I think there can be 
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The appellees counsel, in support of the judgment of 


————— the circuit court, has cited several authorities, which I 
Bell’s Admr. ’ ? 


v. 
Humphrey, 





will now proceed to notice briefly. 

First. He cited Perry on Trusts, 730, and 4 Edwards 
Ch., (N. Y.:) “But even a discretionary power cannot be 
exercised after all the purposes of the power and trust 
have been satisfied.” I think I have shown that the 
power devised in this case is not a mere naked power, 
and that all the purposes of the power and trust have 
not been satisfied. 

Second. He argued, that under the will, the executors 
had a discretionary power as to time of sale, &c., until 
the purposes of the trust were satisfied ; that is, until 
the majority of the daughters, when the purpose having 
been satisfied, the discretion failed, and no power re- 
mained in the executors to sell. And, to support this 
proposition, he cited Perry on Trusts, 731 ; Jackson v. 
Jansen, 6 Johns. (N. Y.,) 73; Sharpsteen v. Tillou, 3 
Cowen (N.Y.)651,and otherauthorities. Ithink Ihave 
already answered this proposition, by showing that it is 
not applicable to the power and interest devised by the 
will in question, to the executors. In the case in 3 
Cowen, the power devised was a mere naked power— 
the inheritance was not broken, and it was held, that the 
objects of the testator having been, in a great measure, 
defeated, and his intentions in giving the power frus- 
trated, the power itself failed, and the real estate de- 
scended to the heirs at law. But it was also held, in 
the same case, that “the purposes of a testator, in giving 
a power by his will to sell real estate, must be ascer- 
tained from all the provisions of the will; and the ob- 
jects of the power must be considered in connection with 
the power itself.” The devisees of the will under con- 
sideration, are, materially, different from that in the case 
in 3 Cowen. In the case of Lessee of Nahum Ward v. 
Jacob Bai rows, 2 Ohio St. 241, the testator devised to his 
wife one-third of his estate, and directed that the resi- 
due be equally divided between his four children, by 
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name, and then says: 
children die before they 


“And should any of my said 
arrive at the age of twenty-one 
years, or without issue by lawful marriage, then their 


LO 


part or parts to go to the survivors or survivor, their 
heirs and assigns, forever; and, should it please God, 
that all my above said four children should die before 
they become of age, that is, twenty-one years, or with- 
out having issue by lawful marriage, then my will is 
that my estate, both real and personal,” before described, 
shall go “to my wife Hester,and to her heirs and assigns 
forever.” He then appoints his executors, by name, 
“who are hereby authorized and empowered, at their dis- 
eretion, to make sale of any real, as well as personal es- 
tate, I may have, or that may belong to me at my de- 
cease.” Here 
Ranney, in delivering the opinion of the Court, says: 
“Tt is enough for the purposes of this case, that it does 
not appear from any evidence given upon the trial, that 
the executors continued charged with any duty by the 
will, which remained unaccomplished, and which made 
a sale of the property necessary.” The case of Frazer v. 
Western, 1 Barb. Ch. (N. Y.,) 240, is materially different 
And it 
was decided, principally, upon the revised statutes of 
New York, which are, materially, different from any law 
we have on the subject. 


was a mere naked power, and judge 


from the case at bar, and was a naked trust. 


See the opinion of the chan- 
cellor, 238 and 239: The case of Jones v. Tatum, 19 
Gratt., 720, is, totally unlike this. There T. conveyed 
to H. B. and J. B., ninety acres of land in trust, for his 
wife for life, and at her death, to their children, with a 
power of appointment by will to the wife, which she 
did not In this case, judge Moncure says: 
“There seems to be a material difference between the 
English statute of uses and our’s; and it may be doubt- 
ful, whether our’s would have the same effect as the 
English statute.—-Bass v. Scott, 2 Leigh, 356. Our 
statute has not been judicially construed, except that in 
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make. 
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the case just cited, it was considered as not extending to 
If the trustees in this case had any title to the 
land it was a mere dry legal title, such as is described in 
Hill on Trustees, 316—317, marg. There was but 
one duty which then remained for them to perform, and 
that was to convey that legal title to the plaintiffs,” €c. 

The case of Campbell v. Prestons, was this: P., by 
her will, devised to T., certain real estate, in trust for 
her daughter S., the wife of F., with instructions to T., 
“to permit her said daughter to occupy and enjoy said 
property, should she prefer doing so ;” and, should she 
survive her husband, T. “shall convey the said property 
in fee simple, to her and her heirs.” S. was put in pos- 
session of the property, and in the lifetime of her hus- 
band, conveyed the property to H., the husband not join- 
ing in the deed; and after his death, she re-acknowl- 
edged the deed, and H. received possession of the prop- 
erty. H. afterwards conveyed to C., and T. brings 
ejectment against C. to recover the property, and the 
court held: that, “by the will of P., S. acquired at once, . 
on the death of P., an equitable estate in fee simple, in 
the property, with the absolute right of possession for 
her own use; and on the death of her husband, to an 
absolute conveyance thereof to her, in fee simple, which 
was a breach of trust in the trustee to withhold; and 
she could have enforced this right at any moment after 
the death of her husband; that her rights passed by her 
deed to H., and by the deed of H. to C., who stood 
thereafter in the shoes of S., and he could no more be 
ejected at the suit of T., the trustee, than S. could before 
her conveyance.” —22 Gratt., 396. 

It is not difficult to perceive that this case is, totally, 
unlike the case at bar. The whole duty of the execu- 
tors had not been performed, nor has the whole purpose 
of the devise to the executors been accomplished. The 
twenty-first section of chapter ninety of the Code does 
not apply to the case, as it appears, even if notice had 
been given, according to the twenty-third section, which 
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does not appear to have been done. What is a mere 
dry legal title, or estate, as applied to a trustee? 
“Wherever the person who is equitably entitled to any 
property, takes, absolutely, the entire beneficial interest, 
the person in whom the legal estate is vested for his 
benefit, may be said to be a dry trustee ;” 
stance, where the legal estate is vested in A., his heirs 
and assigns in trust for B., his heirs and assigns. And 
an estate, not originally a mere dry trust, may become so 
in the event; as when a mortgage in fee is paid off by 
the mortgagor, but no re-conveyance is executed; or 
where an equitable estate in fee simple, is ‘limited in 
remainder to B., expectantly, upon the determination of 
some particular or partial beneficial estate or interest, 
which is afterwards determined or satisfied.’”-—Hill on 
Trustees, mar. pages, 316 and 317. 

In the case at bar, I have shown that it was not the 
intention of the testator that his daughters should take 
the legal estate and the legal estate was not devised to 
the executors in trust for them, but it was devised to the 


as, for in- 


executors not that they should have the use, or receive, 
and enjoy the land, but to be sold by the executors, and 
the net proceeds of sale—money, personal estate—and 
not land should be received by them. 

Entertaining the views I haveexpressed, as to the inten- 
tion and purposes of the testator in devising the land in 
controversy to his executors and the legal character and 
effect of the devise, I think there is error in the judg- 
ment of the circuit court, now here in review. The in- 
struction asked for by the plaintiff set out in bill of ex- 
ceptions No. 1, would, in ordinary cases, be held to have 
been properly refused by the court, not because it does 
not propound the law correctly, in the abstract, in this 
case, but because of the form in which it was asked to be 
given. In many cases if the court were to give an in- 
struction in the form of this instruction, it would be 
error, because the court in so doing would derogate from 
the true province of the jury as to the determination of 
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June form, the facts ; but in this case, the question as presented by 


Bel’ aame, the evidence before the jury was purely legal in its char- 


v. acter. It simply involved the construction of the devi- 
Humphrey. : . : . ° 
‘ym ses in the will touching the land in controversy and their 
effect. 


And, as I think the instruction asked by the plaintiff, 
propounds the law applicableto this case correctly, in 
substance, and the defendant could not have been preju- 
diced by the form in which it was asked, the court erred 
in refusing to give the instruction tu the jury as it was 
asked, and erred in giving to the jury the instruction it 
did as set forth in bill of exception No. 2. 

The verdict of the jury is contrary to the law and the 
evidence, and the court erred in refusing to set aside the 
verdict of the jury, and grant a new trial as asked by the 
- plaintiff as set out in the third bill of exceptions. For 
these reasons the verdict ofthe jury rendered in this cause 
must be set aside and the judgment of the circuit court 
rendered thereon reversed and annulled and a new trial 
granted in the cause, and the appellant recover against 
the appellee hiscosts in this Court expended. 

And this Court proceeding to render such judgment as 
the court below ought to have rendered, it is considered 
by this Court that a new trial be granted in this cause, 
the costs of the former trial to abide the final result of 
the suit, and this cause is remanded to the circuit court 
of the county of Ohio, for further proceedings therein 
to be had according to law. 


The other Judges concurred. 


JUDGMENT REVERSED, VERDICT Set ASIDE AND 
New Triat GRANTED. 
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WHEBLING. 


STEWART, ADMR. v. JACKSON. 
July 17, 1874. 


1. Ina bill, by an administrator, to enjoin a sale of real estate, by a 
trustee, on the ground that the debt has been paid by the debtor, 
in his lifetime, the heirs of the grantor are necessary parties. 

2. It is sufficient that the record recites that the defendants appeared 
and demurred to the plaintiff's bill, the language being equiva- 
lent to its being said, that “the bill is not sufficient in law.” 

3. It is, generally, error to dismiss a bill merely for want of proper 
parties, if it otherwise appears that the plaintiff is entitled to 
relief. 


Appeal, by complainant below, from a decree of the 
circuit court of Ritchie county, made and entered on 
the 4th day of August, 1871, in a suit in chancery there- 
in pending, wherein an injunction had been theretofore 
awarded, in which Robert W. Stewart, administrator of 
John W. Westfall, was complainant, and George Jack- 
son, William L. Jackson, Joseph B. Frederick and 
Samuel B. Frederick, trustee in a deed of trust, executed 
by said John W. Westfall to said Samuel B. Frederick, 
to secure said Joseph B. Frederick in a certain sum 
therein mentioned, were respondents. 
appear in the opinion of the Court. 


The other facts 


The Hon. Chapman J. Stuart, judge of said circuit 
court, presided at the hearing below. 


Walter S. Sands, for the appellant. 


S. 


Gideon D. Camden and Robert 
pellees. 


Blair, for the ap- 
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John W. Westfall executed his deed of trust in 1854, 
conveying all his interest in a certain tract of land 
therein described to Samuel B. Frederick to secure a cer- 
tain promissory note made by the said grantor to Joseph 
B. Frederick. This note was subsequently assigned to 
other parties ; and some time after the maturity of the 
note, the trustee in the deed named advertised the prop- 
erty for sale; and thereupon Robert W. Stewart, the 
plaintiff and administrator of said Westfall, filed his bill 
in the circuit court of Ritchie county, against the said 
trustee, and the payee and assignees of said note, alleging 
that the same had been paid by the said Westfall, the 
maker of said note, in his lifetime, and praying an in- 
junction to restrain or enjoin the proposed sale, which 
injunction was awarded. To this bill the defendants 
appeared and demurred; the demurrer was sustained, 
and the bill dismissed. And from this order sustaining 
the demurrer and dismissing the bill, an appeal has been 
taken. 


The Court is of opinion that the demurrer was _prop- 
erly sustained for the want of proper parties. The heirs 
of said John W. Westfall should have been made parties 
in the case. They are the owners of the property, and 
directly interested in the result of the controversy, 
Had the bill been filed by the creditor to enforce an 
execution of the trust, it is manifest that both the ad- 
ministrator and heirs would have been necessary or 
proper parties. See the case of Beall’s Admr. v. Taylor’s 
Admr., 2 Gratt., 532. 


The record recites that the defendants appeared and 
demurred to the bill. It is objected that in chancery the 
practice requires that the demurrer should have been 
spread out in full upon the record. The Court is ot 
opinion that this is unnecessary. When it is said that 
the party appeared and demurred, it is equivalent to say- 
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ing in the language of the Code, chapter one hundred Po, 
and twenty-five, section twenty-eight, that the defend-s vant, pre 


ant says that “the bill is not sufficient in law.” i" 
° JacKson. 





The Court is further of opinion, however, that the bill 
should not have been dismissed, but leave given to the . 
plaintiff to amend his bill and make the said heirs parties 
defendant—the necessary parties. A bill should not be 
dismissed merely for the want of proper parties, if it other- 
wise appears that the plaintiffs may be entitled to relief. 

~ Jameson v. Deshields, 3 Gratt., 4. If, however, the plaintiff 
does not desire to amend, an order of dismissal is proper. 

Whether such desire was or was not expressed, does not 
appear from the record, but the counsel for the appellant 
contends that this course should have been pursued by 
the court below. 


The decree of the circuit court, made on the 4th day of 
August, 1871, is reversed and set aside, with costs to the 
appellant, and the cause is hereby remanded to the cir- 
cuit court of Ritchie county, with leave to the plaintiff to 
amend his bill and make additional parties, and for fur- 
ther proceedings. 


The other Judges concurred. 


DECREE REVERSED AND Su1It REMANDED. 








1874. 
June Term. 





_____ sureties of the the grantor in an injunction bond. 


SUPREME COURT OF APPEALS 


WHEBLING, 


HoFFMAN v. SHIELDS. 
July 17, 1874. 


H. executes a deed of trust conveying real estate to indemnify two 
A sale is made by 
Subse- 
quently H. files a bill against the’purchaser to have the sale canceled 
and the property reconveyed to himself, on the ground that there was 
nothing due from him at the time of the sale,and that the surety’s 
claims against the grantor were the result of fraudulent transactions; 
no charges were made against the trustee, and no relief sought against 
him.—HELpD: 


the trustee, and the property bought by one of the sureties, 


That the other surety in the injunction bond is a necessary party, 
but that the trustee is not. . 


Appeal, by William H. Shields, from a decree of the 
circuit court of Taylor county, rendered on the 28th 
day of September, 1867, in asuit pending in said court 
between said Shields, as respondent, 
Hoffman, complainant; and also from 


and Thomas A. 
a decree in the 
same suit, on a motion to set aside and reverse the said 
decree of September 28, 1867, entered on the 2d day ot 
October, 1871. The record is very voluminous, but it 
is not deem necessary to set forth the facts therein con- 
tained, as the material facts will be found in the opinion 
of the Court. 


The Hon. John A. Dille, judge of said circuit court, 
at the date of the rendition of said decrees, presided at 
the hearing below. 


There was no appearance for the appellant. 


Edwin Maxwell for the appellee. 
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A bill was filed by the plaintiff Hoffman, inthe above Hoffman 
cause, to set aside two deeds of certain property, executed to 
the defendant Shields, by Adolphus Armstrong, to whom 
they had been conveyed, by plaintiff, in trust, to secure cer- 
tain debts specified in the trust deeds, and also for purposes 
of indemnity. The property was sold by the trustee, at 
the instance of the defendant, and by him bought in at 
the time of the sale. 

The plaintiff subsequently discovering, as he believed, 
that there was nothing due from him to the defendant, and 
that the making of the sale under the deeds of trust was pro- 
cured as the result of fraudulent dealings, filed his bill to 
have the sales made by the trustee, and the deeds to defend- 
ant, executed in pursuance thereto, declared null and void, 
and to require the defendant to reconvey the land or prop- 
erty to himself, and for general relief. To this suit, de- 
fendant Shields is the sole party defendant. The bill was 
taken for confessed, and in September, 1867, the circuit 


v. 
Shields. 


court of Taylor county made a decree, cancelling the 
two deeds from the trustee to defendant Shields, for the 
trust property, and awarding the plaintiff a writ of pos- 
session. 


Upon due notice given, the defendant in 1869, moved 
the circuit court of Taylor county, to reverse its former 
decree, on three separate grounds. First, because Arm- 
strong, the trustee, was nota party to the suit ; Second 
because Zadoc Shields, who is named in one of the deeds 
of trust, as designed to be indemnified with Wm. H. Shieids, 
as a security of plaintiff in an injunction bond was nota 
party; and, Third, because there was no reference to 
ascertain the state of accounts between the parties. The 
court below overruled the motion to reverse the former 
decree, and an appeal is now taken to this Court. 


Upon the ground first assigned, we do not think the 


trustee is a necessary party, no charges being made 
5 
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against him and no decree sought or could be had against 
him under the allegations of the bill. He has no in- 
terest in the suit—Story’s Eq. Plead. sec. 231. It 
true the suit is to set aside a sale made by said trustee, 
but the grounds are -not laid in his conduct, but exclu- 
sively in that of the cestui que trust. Again, he has by 
deed conveyed all his interest in the subject matter of 
the suit and all his powers have ceased. In 1 Daniell’s 
Ch. Pr., 293, it is said: “A trustee, however, who is 
named in the will, but has never acted, and has released 
all his interest to his co-trustee, ought not to be a party 
to a bill, to set aside the will on the ground of fraud.” 
Richardson v. Hulbert, 1 Anst. 65. 

It would not seem clear, however, that Zadoc Shields, 
one of the cestuis que trust, named in one of the deeds of 
trust, is not a necessary party. The bill was filed to set 
aside a sale made under a deed of trust executed for his 
benefit, as one of the sureties of the plaintiff. The bill 
alleges that the debt or liability for which he was bound 
in the injunction bond, had been discharged, and that 
Wm. H. Shields, at least, had been largely overpaid, and 
had been fully indemnified on account of his suretyship 
in said injunction bond. This was aninquiry in which 
Zadoc Shields had a personal interest. His was a joint 
liability with the other surety in said bond. It could 
not be apportioned ; the sale was made for the joint bene- 
fit; when it is sought to set it aside, on the ground that 
there was nothing due on account of said liability, or 
that the sale was procured by fraud ot the other surety, 
questions arise in which he has a personal interest, and 
their adjudication and settlement in his absence may 
prejudice his rights. If there are divers cestuis que trust, 
all of them should be made parties to a bill, touching 
the common interest. Story’s Equity Pleadings, sec- 
tion 210. 


As to the third ground of objection, that there was no 
reference to a commissioner to ascertain the state of ac- 
counts between these parties, there appears no necessity 


is 
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for considering ; for if the proper or necessary parties ,,,7%4. 


were not before the court, no further steps of any kind 


should have been taken until thev were brought in. wt 
’ Shields. 


The decree of the circuit court of ‘Taylor county 
made on the 2ndday of October, 1871, overruling the de- 
fendant’s motion to reverse the former decree, as well, 
as also the decree of said court, made on the 28th day of 
September, 1867, are hereby reversed with costs to the 
appellant, and this cause is remanded to the circuit court 
of Taylor county, with leave to the plaintiff to amend 
his bill, and to make additional parties, and for further 
proceedings. 


Hoffman and Moore, Judges, concurred. 
Haymond, President, did not sit at the hearing of 
this suit. 


DeEcREES REVERSED AND Suit REMANDED, WITH 
LEAVE To AMEND. 
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RavucwH v. Orn Company. 
July 17, 1874. 


ae. 1, A paper purporting to be a deed of trust, reciting a corporation as 
ae grantor, and having affixed thereto the following attestation : 
‘Witness the signature and seal of William Scott, president of said 
Blennerhassett Oil Co., and who is legally authorized by the board 
of directors of said Company to make this grant, this date afore- 
written. 
WILLIAM SCOTT, [seat],” 


is not the deed of the Corporation. 


2. Such paper, however, relating merely to goods and chattels, is valid, 
as a mortgage against creditors and subsequent purchasers, from 
the time that it is duly admitted to record in the county where the 
property embraced in said paper may be, under the fifth section 
of chapter seventy-four of the Code.* 


Appeal, operating as a supersedeas, granted on the pe- 
tition of Charles M. Rauch, from a decree of the circuit 
court of Wood county, rendered on the 27th day. of 
January, 1874, in a suit therein pending, wherein said 
Rauch was complainant, and The Blennerhassett Oil 





*The following are sections five of chapter seventy-four, and 
thirty-six of chapter one hundred and twenty-five of the Code, refer- 
red to in the syllabus and opinion of the Court. 


“5, Every such contract, every deed conveying any such estate or 
term, and every deed of gift, or deed of trust or mortgage, conveying real 
estate or goods and chattels, shall be void as to creditors and subse- 
quent purchasers for valuable consideration without notice, until and 
except from the time that it is duly admitted to record in the county 
wherein the property embraced in such contract or deed may be.” 

“36. Every material allegation of the bill not controverted by an 
answer, and every material allegation of new matter in the answer, con- 
stituting a claim for affirmative relief, not controverted by a reply, 
shall, for the purposes of the suit, be taken as true, and no proof thereo f 
shall be required.” 
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Company, James Hutchinson, trustee, Owen Franks ,, 8... 
and William Scott were respondents. The other facts—y, 
appear in the opinion of Paull, Judge. 

The Hon. James M. Jackson, judge of said circuit 


s . & 
court, presided at the hearing below. 





v. 
Oil Company. 


Walter S. Sands for the appellant. 


James Hutchinson for the appellee. 


PAULL, JUDGE: 


The plaintiff in the court below, and appellant in this 
Court, having obtained judgment against the defendant, 
the Blennerhassett Oil Company, caused an execution to 
be levied on two steam enginesand boilers with all the fix- 
tures thereto belonging, with engine house and derricks ; 
also on a lease for a term of years, on the right fork of 
Burning Spring run, as the property ofthe Blenncrhassett 
Oil Company, and said property having been sold by the 
sheriff, the plaintiff alleges in his bill that at the sale he 
became the purchaser thereof for the sum of $422. 

This judgment was had at the April term of the cir- 
cuit court of Wood county in 1867. 

The plaintiff further alleges that in the month of 
March preceding, said Oil Company made to one S. F. 
Shaw what purported to be a deed of trust on. said prop- 
erty levied on, (excepting one or two articles) to secure 
the payment of a promissory note given by said Compa- 
ny to one Owen Franks for the sum of $1,600—and 
which deed was recorded in the recorder’s office of Wirt 
county, the 20th day of March, 1867. The attesting 
clause to said deed is as follows: ‘Witness the signa- 
ture and seal of William Scott, president of said Blen- 
nerhassett Oil Company, and who is legally authorized 
by the board of directors of said Company to make 
this grant, this date aforewritten. 

Wituiam Scort, [Seal.]” 

The deed names the said Blennerhassett Oil Company 
of West Virginia, as the grantor. 





The following is the 
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acknowledgment before the Notary Public: “Before 
me Barna Powell, a Notary Public, in and for said county 
and State, personally appeared William Scott, president 
of Blennerhassett Oil Company of West Virginia, gnd 
acknowledged the signing and sealing of the foregoing 
deed to be his voluntary act and deed, in accordance 
with the instructions of the board of directors as above 
set forth :” Witness and &c. 

The bill alleges that James Hutchinson, appointed 
trustee in the place of said Shaw, had advertised the 
property for sale, wherefore the plaintiff prays for an 
injunction on the ground of the previous sale of the 
property and the purchase by the defendant, and that 
said deed of trust had no validity, by reason of its de- 
fective execution which was granted. 

The bill contains other allegations and charges, not 
material here to notice. 


The said Oil Company, and the said William Scott, 
answered the bill, maintaining the validity of said deed, 
and making many other allegations and charges not ma- 
terial here to notice. 


Upon the final hearing the court dissolved the injunc- 
tion and dismissed the bill; and the plaintiff has taken 
an appeal. 

It has been claimed, in argument, that the plaintiff has 
not shown any title in himself to the personal property 
covered by the deed of trust. The sheriff’s return upon 
the execution does not show to whom the property was 
sold, and there is no evidence in the record. The bill 
alleges, however, that the plaintiff became the purchaser, 
and this allegation is not directly controverted in the 
answers. They do not expressly deny the fact of the 
sale and the purchase of the property, by the plaintiff, 
although they deny that the plaintiffs debt was a valid 
one, and charge the sale as a sham. 

These charges, we think, should be proved, to give 
them effect, as against the claims of the bill, and there is 
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no evidence, whatever, tending to establish these char- 


ges found in the record. We think the fact, as alleged 
in the bill, is not so controverted in the answer as to put 
the plaintiff on proof of his title to the property under 
the alleged purchase, no evidence being introduced by 
the defendant to impeach its truth. See chapter one 
hundred and twenty-five, section thirty-six of the Code. 


The only remaining questions are connected with the 
paper purporting to be a deed of trust executed on the 
part of the Blennerhassett Oil Company, and put upon 
record previous to the judgment of the plaintiff, and the 
sale and purchase aforesaid. 

We do not think this paper is the deed of the Company, 
for the reason that it is not executed under the common 
or corporate seal of the Company. Angell & Ames on 
Corporations, section 295. “To bind a corporation by 
specialty, it is necessary that its corporate seal should be 
affixed to the instrument.” This 
section also recites: “The corporate seal is the only 
organ by which a body politic can oblige itself by deed; 
and though its members affix their private seals to a con- 
tract binding upon it, vet these not being seals,as regards 


See cases there cited. 


the corporation, it is, in such case, bound only by simple 
contract.” William Scott, as president of the Oil Com- 


pany, affixes only his private seal. See also the case of 


The Regents of the University of Michigan, v. The 
Detroit Society, decided in 1863: There the deed 


was signed by the regents, who affixed their private seals, 
The 
court say, ‘“‘we do not think these seals can be treated 
as the seals of the respective corporations, or either of 
them. They are but the individual seals of the several 
persons signing the instrument; and as the contract 
does not purport to be that of the individuals, thus exe- 
cuting, but of the respective corporations, these individ- 
ual seals are merely nugatory, and cannot alter the legal 
effect of the instrument. It must therefore be treated 


the corperation being named, however, as grantor. 
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asan unscaled instrument, or simple contract in writing ; 
and, as such, we think the respective corporations are 
bound by it, if itis in other respects valid in law.” 
See Hatch v. Barr, 1 Ohio, 180. We are of opinion 
that this paper, not being the deed of the Company, can- 
not be held as creating a lien by deed, which would oper- 
ate as a bar to the plaintiff, claiming under a subsequent 
lien, sale or purchase, if this were a conveyance of real 
estate on the part of the Oil Company. White v. Den- 
men, 16 Ohio, 59; Pratt & Fox v. Clemens, 4 W. Va.. 
443. The question here is, what is the effect of this 
paper under our statutes, upon rights to the property 
therein specified, subsequently acquired by third parties. 
The fifth section of chapter seventy-four of the code 
provides, that every deed of gift or deed of trust or 
mortgage, conveying real estate or goods and chattels, 
shall be void as to creditors and subsequent purchasers 
for valuable consideration without notice, until and ex- 
cept from the time that it isduly admitted to record in 
the county wherein the property embraced in such con- 
tract or deed may be. 

Now a deed of trust or mortgage of real estate, neces- 
sarily imports a sealed instrument as the means of con- 
veyance ; for lands lie only in grant. Hence a paper 
purporting to be a deed conveying real estate in trust or 
by way of mortgage but which has not been sealed by 
the grantor, is not one of the papers described by the 
statute, which will be valid as a deed of trust, as against 
creditors and purchasers from the time ofits recordation. 
But does a mortgage of personal property, of goods und 
chattels, import that the instrument by which the prop- 
erty is given or granted as a security or provision for a 
debt, shall be sealed? This is not necessary in regard 
to personal property in order to create a mortgage there- 
of. <A bill of sale, or any contract in writing not under 
seal, but designed to operate as a security, has been held 
by the courts to be a mortgage of goods and chattels ; and 
if a writing under the hand, but not under the seal, of a 
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party is made, conveying goods and chattels to a trustee, 
or to a creditor himself directly in the form of a mort- 
gage, why does it not become valid against purchasers 
and creditors from the time of its recordation under the 
fifth section of chapter seventy-four of the Code, 
whether it passes the legal title, or creates a mere equi- 
table mortgage? A mortgage does not ex vi termini im- 
port a sealed instrument, when applied to goods and chat- 
tels. And if a deed conveying goods and chattels in 
trust to secure a debt, or by way of mortgage, is made 
valid by the statute, it is not easy to perceive why an in- 
strument in writing not under seal, but similar in lan- 
guage and purpose, is not made equally valid, under the 
name or head of “mortgage” contained in said fifth see- 
tion. The objects of both instruments are the same, and 
the language of the statute sufficiently broad to cover 
them both. And notice of the status of the property be- 
ing equally given by the recording of the paper, it is not 
seen that any prejudice can result to purchasers or eredi- 
tors from the mere absence of a seal, which the statute 
does not absolutely require. 

In the case before us, the paper purporting to be a 
deed of trust, executed by the Oil Company as its act, 
but not having the seal of the Company attached, can- 
not,as has been indicated, be regarded as the deed of the 
Company; but as it appears to be unquestionably the 
act of the Company, and conveys only personal property, 
no sufficient reason is seen why it shall not be treated 
as a valid mortgage, and being prior in time and in re- 
cordation to the purchase of the plaintiff under the exe- 
cution, and prior to the time of its going into the hands 
of the sheriff, must be held as a bar to his title. In the 
case of Sherman v. Fitch, 98 Mass. 59, a deed of mort- 
gage of personal property in which a corporation was 
properly recited as the grantor, but which, as in the case 
before us, was only executed by its president, under his 
private seal, was held to be defectively executed as the 
6 
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deed of the company, but having been recorded, was 
held valid, as a mortgage—The court say ; “Sampson’s 
(the President’s) seal affixed does not make the instru- 
ment his contract, neither does it make it any the less 
the contract of the corporation. Ifa seal were essen- 
tial to the validity of the mortgage it would fail for the 
same reasons. No seal was necessary. As a sealed in- 
strument it could not be construed as the contract of ei- 
ther Sampson or the corporation. But if the seal be dis- 
regarded, as it may be, the contract will operate, as it 
was clearly intended, as the mortgage of the corpora- 
tion.” This authority seems to be the same in princi- 
ple with the case before us, and sustains the views we 
have expressed. The paper purporting to be a deed of 
trust executed by the said Oil Company, and dated on 
the 18th day of March, 1867, and admitted to record in 
Wirt county on the 20th of March, 1867, must be held and 
taken asa valid mortgage of personal property, under the 
provisions of the Code, and is good, as against creditors 
and subsequent purchasers, from the time that it has been 
duly admitted to record in the county wherein the prop- 
erty embraced therein may be. This paper has not 
been successfully impeached on the ground of fraud or 
illegal consideration, and must operate as a bar to the 
plaintiff ’s claim to the property embraced therein, under 
his alleged purchase, and to his right to relief in the 
present bill. 

The decree of the circuit court of Wood county, made 
on the 27th day of January, 1874, dissolving the in- 
junction theretofore awarded, and dismissing the plain- 
tiff’s bill, is affirmed, with costs to the appellees and $30 
damages. 

The other Judges concurred. 


DecREE AFFIRMED. 
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WHEBLING. 


Hutu v. HAMILTON’s HErrs. 
July 17, 1874. 


The circuit court having decreed the sale of intestate’s land to sat- 
isfy creditors, after an order of reference to ascertain the claims against 
the estate and confirmation of the commissioners report of such claims, 
but before the widow and administratrix of intestate had been served 
with a summons to the suit, or appearance by her to the cause, it is not 
error for the court to set aside the order of reference and decree of 
sale and send the cause back to rules, for the purpose of making neces- 
sary parties. 


Appeal from a decree of the circuit court of of Ran- 
dolph county. 


The complainants below were “Robert Hull, late of the 
firm of Hopkins & Hull, which consisted of Paul B. 
Hopkins, now deceased, and said Hull, Henry D. Har- 
vey, John Carson, and Samuel J. McKnight, merchants 
and partners trading under the firm name and style of 
Harvey, Carson & McKnight; Samuel Gosnell and 
John L. B. Gosnell, merchants and partners trading un- 
der the firm name and style of Gosnell & Brother,” and 
“vour orators, Cornelius Aultman, Lewis Miller, Jacob 
‘ Miller and George Cook, surviving partners of C. Ault- 
man & Co., which was cumposed of your orators and 
Thomas R. Tonner, now deceased ;” and the respondent 
Amelia Hamilton, in her own right as widow, and as ad- 
ministratrix of the estate of William Hamilton, Paul 
Hamilton, in his own right and as the heir of said Wil- 
liam Hamilton, Brison Hamilton, Henry Hamilton, 


Jacob S. Wamsley and Minerva his wife, Jacob 
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B. Luiter and Martha E. his wife, and the follow- 
ing infants, to-wit: Oscar Butcher, John Butcher aud 
Grace Butcher. The other facts appear in the opinion 
of the Court. 


The Hon. 


below. 





presided at the hearing 


George H. Lee for the appellants. 


There was no appearance for the appellees. 
‘Moore, JUDGE: 


This is an appeal taken by the plaintiffs from a decree 
rendered by the circuit court of Randolph county, on 
the 9th day of November, 1871, in this cause. 

It appears from said decree, that there were exceptions 
to the report of sale made by the commissioners. What 
the exceptions were, or the grounds thereof, the record 
does not disclose. Whether they were sufficient to have 


justified the circuit court in sustaining them and setting 


aside the sale, this Court is unable to determine. 

The record does not disclose the grounds upon which 
the court based its judgment in setting aside the decree 
directing the sale of the lands, and, also, the order of 
reference. It does not appear from the record, except 
the intimation made by the recission order, that Paul 
Hamilton is dead. He was made a party to the suit, 
served with a copy of the summons for that purpose, 
and also served with a copy of the special commission- 
er’s notice, under the order of reference. He was in- 
terested in the subject matter of the suit, not only asa 
partner and co-debtor of Wm. Hamilton, deceased, but’ 
also as an heir of said Wm. Hamilton. If Paul Hamil- 
ton is dead, it is obvious that not only his personal rep- 
resentative, but also his heirs, should be made parties. 

Amelia Hamilton being not only the administratrix, 
but also the widow of Wm. Hamilton, was a necessary 
party, and properly made a party to the bill, and should 
have been served with the summons to the suit, that she 
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might have had an opportunity to protect the estate of Pa om 
the decedent, as well as her own dower interest. As she 


Hull 
was not served with process, and did not appear to the 


v. 
Hamilton’s 


cause, it was error to decree a sale of the land, and, cer- -#*™* 
tainly, would have been error, to have confirmed the sale. 


There was no error in decree of the court complained 
of, and it will have to be affirmed with costs and dam- 
ages. 


The other Judges concurred. 


DECREE AFFIRMED. 
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WHEBLING. 


HvuBBaArp v. KELLEY. 
July 17, 1874. 


. A suit brought by a taxpayer to recover back illegal taxes paid by 
him to a collector of the United States Revenue, must conform 
to the Act of Congress,—section nineteen, Act July 13, 1866. 


2. It is incumbent on the taxpayer to show, before he can maintain 


an action against the collector, that he has complied with all the 
prerequisites and conditions prescribed by the Act of Congress. 


3. The plaintiff having testified that he made the appeal, required 





by the said nineteenth section, in writing, he should produce the 
written appeal in evidence, or an authentic copy thereof, or show 
good cause for its absence, 


. Inthe absence of proper evidence of such appeal, a letter pur- 
porting to be that of the commissioner of internal revenue, to the 
plaintiff, saying that his claim for refunding $211.67, had been re 
jected, but not showing on its face that it was relevant to the issues 
and no legal evidence being introduced to connect it with the sub- 
ject matter of the suit, is notadmissible. The presumption is that if 
an appeal had been properly taken by the plaintiff, according to the 
Act of Congress, in such cases, and the commissioner decided the ap- 
peal overruling the same, that he made an official record of the same, 
and the date thereof, in his office, and an official copy of the offi- 
cial entry, so made by the commissiuner, is the best evidence of 
such decision, and the letter of the commissioner can not be re- 
ceived as evidence to prove the decision of the commissioner, or the 
date thereof, (if allowable at all) unless the absence of said best 
evidence is first properly accounted for. 


At a court held in and for Ohio county, at which 
the Hon. John Blair Hoge, judge of the third judicial 
district, presided, on the 3rd day of June, 1873, a judg- 
ment was rendered in favor of William P. Hubbard, the 
plaintiff, against Benjamin F. Kelley, the defendant, for 
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the sum of $266.80, with interest thereon, and the costs. 
The action was in form indebitatus assumpsit. 


The defendant applied to a judge ot this Court for a 
supersedeas to the said judgment, which was allowed. 


The other facts appear in the opinion of the Court. 


Nathan Goff, Jr., and George B. Caldwell, for appel- 
lant. 


William P. Hubbard, pro se. 
Mook, JUDGE: 


As admitted by the appellee, in argument, although 
this action is in form, as against Kelley, indebitatus as- 
sumpsit, it is virtually against the United States, under 
the ninth and nineteenth sections of the amendatory 
internal revenue act of July 13, 1866, chapter one hun- 
dred and eighty-four, Stat. at Large, vol. 14, pages 111, 
152. Section nineteen declares: “That no suit shall 
be maintained in any court for any tax alleged to have 
been erroneously or illegally assessed or collected, unti] 
appeal shall have been duly made to the commissioner 
of internal revenue according to the provisions of law 
in that regard, and the regulations of the Secretary of 
the Treasury, established in pursuance thereof, and a 
decision of said commissioner shall be had thereon, un- 
less such suit shall be brought within six months from 
the time of said decision, or within six months from the 
time this act takes effect: Provided, That if said de- 
cision shall be delayed more than six months from the 
date of such appeal, the said suit may be brought at any 
time within twelve months from the date of such ap- 
peal.” 

Section nine prescribes: “That the commissioner 
of internal revenue, subject to regulations prescribed 
by the Secretary of the Treasury, shall be, and is, hereby, 
authorized, on appeal to him made, to remit, refund, and 
pay back all taxes erroneously or illegally assessed or 
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collected, all penalties collected without authority, and 
all taxes that shall appear to be unjustly assessed, or ex- 
cessive in amount or in any manner, wrongfully collected ; 
and also repay to collectors or deputy collectors the full 
amount of such sums of money as shall or may be re- 
eevered against them or any of them, in any court, for 
any internal taxes or licenses collected by them, with 
the costs and expenses of suit,” ec. ) 

Mr. Hubbard’s object, in this action, is to recover 
back certain money paid by him to collector Kelley as 
income tax upon his salary as clerk of the House of 
Delegates. 

Since the decision of the Supreme Court of the 
United States inthe case of The Collector v. Hub- 
bard, 12 Wall., (Sup. Ct. U. S.,) 1, and the cases therein 
cited, it is not an open question that such action will lie 
against the Collector, to recover back the amount of an 
illegal tax paid into the public treasury. 

And I am of opinion that such an action will be 
maintained although the tax was not paid under protest, 
provided the tax-payer had taken an appeal to the com- 
missioner of internal revenue, as required by the act of 
13th July, 1866. 

Justice Clifford in delivering the opinion of the court 
in the case of The Collector v. Hubbard, 12 Wall. (Sup. 
Ct. U.S.) 13; said, “prior to the passage of the act of 
the 13th of July, 1866, it is quite clear that the tax-pay- 
er, if he was illegally assessed, might maintain an action 
of assumpsit, against a collector to recover back the 
amount, if he paid it under protest, although he had not 
taken any appeal to the commissioner of internal revy- 
nue. Such were the views of this court in the case of 
Philadelphia v. The Collector, 5 Wall. (Sup. Ct. U. 8.) 
731, and no doubt is enfertained that the decision was 
entirely correct ; but it is a great mistake to suppose that 
the right to maintain the action, as there conceded, was 
founded in the theory that the collector held money in © 
his hands belonging to the plaintiff, which he was bound 
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ground that the several provisions in the internal revenue 
acts, before referred to, warranted the conclusion as a ne- 
cessary implication that Congress intended to give the 
tax-payer such remedy.” 

“Remedies of the kind, given by Congress, may be 
changed or modified, or they may be withdrawn alto- 
gether, at the pleasure of the law-maker as the tax-payer 
cannot have any vested right in the remedy granted by 
Congress, for the correction of an error in taxation.” 

“Suits for such causes of action are absolutely pro- 
hibited, until the tax-payer shall appeal to the commis- 
sioner of internal revenue, and until the appeal has 
been decided, unless the decision is postponed longer 
than six months, in which case he is at liberty to sue 
within one year from the time when his appeal was 
taken.” 

In the case of Nichols v. United States, 7 Wall. (Sup. 
Ct. U.S.,) 122, (cited in The Collector v. Hubbard,) Mr. 
Justice Davis, delivering the opinion of the Court, (Jd. 
126,) said : 

“The immunity of the United States from suit is one 
of the main elements to be considered in determining 
the merits of this controversy. Every government has 
an inherent right to protect itself against suits, and if, 
in the liberality of legislation, they are permitted, it is 
only on such terms and conditions as are prescribed by 
statute.” 

Again, at page 130, he said: “The party aggrieved 
can test the question of the illegality of an assessment, 
or collection of taxes, by suit; but he cannot do this 
until he has taken an appeal to the commissioner of in- 
ternal revenue. If the commissioner delays his de- 
cision beyond the period of six months from the time 
the appeal is taken, then suit may be brought at any 
time within twelve months from the date of the appeal. 
Thus, it will be seen, that the person who believes he has 
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to refund, as the decision was placed expressly upon the ,, 
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suffered wrong at the hands of the assessor, or collector, 
can appeal to the courts ; but he cannot do this until he 
has taken an intermediate appeal to the commissioner, 
and, at all events, he is barred from bringing a suit, un- 
less he does it within a year from the time the commis- 
sioner is notified of his appeal. The object of these 
different provisions is apparent. While the government 
is desirous to secure the citizen a mode of redress against 
erroneous assessments or collections, it says to him, we 
want all controverted questions concerning the revenue 
settled speedily, and if you have complaint to make, 
you must let the commissioner of internal revenue 
know the grounds of it; but if he decides against you, 
or fails to decide at all, you can test the question in the 
courts, if you bring your suit within a limited period of 
time.” 


Such being the adjudications, we may consider it set- 
tled, that : 


First. Suits against collectors for taxes illegally col- 
lected, under the internal revenue laws, and paid into 
the Treasury of the United States, are, absolutely pro- 
hibited, until the tax-payer shall have duly made an ap- 
peal to the commissioner of internal revenue, accord- 
ing to the provisions of law in that regard, and the reg- 
ulations of the Secretary of the Treasury, established in 
pursuance thereof,and until the appeal has been decided, 
unless the decision is postponed longer than six months, 
in which case he is at liberty to sue within one year 
from the time when his appeal was taken. 


Second. The right to sue, in such cases, springs from 
the liberality of legislation, as every government has 
the inherent right to protect itself against suits; and 
the suit can be maintained only on such terms and con- 
ditions as are prescribed by statute. 


Third. The tax-payer, to succeed in such a suit, must 
show that he has complied with the terms and conditions 
prescribed by statute. 
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Has the plaintiff in this case shown himself entitled 
to recover back the tax illegally collected ? 

To the declaration of the plaintiff, which is composed 
of the common counts in assumpsit, the defendant pleaded 
the general issue, and also fileda special plea, in writing, 
that the action was not brought within six months from 
the time of the adverse decision of the commissioner of 
internal revenue ; to both of which pleas the plaintiff 
replied generally. 

To maintain the issues, on his part, it was necessary 
for the plaintiff to show. 

First. Thathe had been illegally assessed. 

Second. That the defendant, as collector, had collected 
from him the illegal tax. 

Third. That an appeal had been duly made by him to 
the commissioner of internal revenue, according to the 
provisions of law in that regard, and the regulations of 
the Secretary of the Treasury, established in pursuance 
thereof. 


Fourth. That a decision of the commissioner had 
been had thereon, if there had in fact been such a 
decision. 


Fifth. That the suit had been brought within six 
months from the time of said decision; or, if the decis- 
ion had been delayed more than six months from the 
date of such appeal, then he must show that the decision 
had been so delayed, and that he had brought the suit 
within twelve months from the date of such appeal. 


It appears from the first bill of. exceptions, that, the 
moneys mentioned in the bill of particulars annexed to 
the declaratiou were paid as therein stated to the defen- 
dant as collector of United States Revenue, First Dis- 
trict, West Virginia, as income tax assessed under Uni- 
ted States Internal Revenue law on_plaintift’s salary, as 
clerk of the House of Delegates of the West Virginia 
Legislature, paid out of the State Treasury, and that the 
defendant had paid the same into the Treasury of the 
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United States, as required by law, before the commence- 
ment of this action. 

It appears from the second bill of exceptions, that, 

a witness 

his own behalf, to maintain the issues on his 

stated that he had appealed to the 

of internal revenue, to refund him the taxes men- 


on 
part,” 
commissioner 


the plaintiff, having been sworn as 


tioned in the bill of particulars, annexed to the declara- 
tion herein, and stated, atthe same time, that the said ap- 


> The defendant objected to, and 


peal was in writing.’ 
moved the court to reject and exclude the parol testi- 
mony of the plaintiff that he had appealed, as improper, 
under objection, to be considered in evidence, unless the 
original written appeal, or a duly certified official copy, 
was produced and put in evidence by the plaintiff, or 
sufficient 
not so produced and put in evidence. 


‘ause be shown why such copy or original is 
But the court 
overruled the motion and admitted the parol evidence, 
and the defendant excepted to the ruling of the court. 

It is not enough for the plaintiff to show merely that 
he had taken an appeal, but he must show that the appeal 
had been duly made to the commissioner “according to 
the provision of law in that regard, and the regulations 
of the Secretary of the Treasury established in pursu- 
ance thereof.” 

In order to enable the court to determine whether the 
appeal had been duly made according to the provisions 
of the law, &c., it was incumbent. upon the plaintiff to 
produce the best evidence. 
that, as the appeal was made in writing, as testified to by 
himself, the written appeal was the best evidence of 
which the case was susceptible, and if it was not in his 
power to have produced the original, it was nevertheless 
his duty to have produced an authentic copy thereof, or 


accounted for its absence. - I am, therefore, of opinion 
that the court erred in admitting the parol evidence in 
that respect, without good cause having been shown 
for the absence of the written appeal or an authentic 
copy thereof. 


That being so, it is obvious 
tw) b] 
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As there is nothing in the record that shows the j,, 
grounds or character of the appeal or when it was taken,—y, 


or made to the commissioner, Iam unable to discover 
how the court could determine that the action was 
brought within the time prescribed by law, and yet that 
was a special issue, and clearly the duty of the plain- 
tiff to have shown it, as it was a prerequisite, or condi- 
tion, to his right of action. 


As to the third bill of exception: It appears that the 
plaintiff offered in evidence a letter from the commis- 
sioner of internal revenue stating that the plaintift’s 
claim for refunding of $211.67 has been rejected. The 
letter was dated July 22, 1871. The defendant objec- 
ted to its introduction as inadmissible until the original 
appeal was produced, or its absence accounted for. The 
court overruled the objection and admitted the letter in 
evidence. 

The letter has not been connected by any evidence 
with the subject matter of this action. It may possibly 
have been intended as a notice to the plaintiff that a de- 
cision had been made by the commissioner on the appeal, 
but it does not appear to have been so intended, either 
from its face or from other evidence. But suppose it 
was intended as a notice ofa decision of the appeal, it 
does not indicate when the decision was made. For ought 
the court knows, the decision, if any, may have been made 
months before the letter was written, and the plaintiff's 
limit for bringing his action may have expired before action 
brought. This, in one aspect of the case, is material, because 
the statute requiresthe suit to be brought within six months 
from the time of said decision, &c. There is nothing in 
the record that shows either the time of making an ap- 
peal to the commissioner, or the date ot his decision, if 
he made one, unless the letter is to be taken as the de- 
cision of the commissioner upon the appeal and I do not 
think it can be so taken. In the absence of evidence to 
the contrary, the presumption is that the commissioner 
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made an official record in his office, either sustaining or 
If he overruled the appeal an 
official copy of his official entry entered of record in his 
office to that effect is the best evidence that he had made 
such decision and the time it was made; and the letter is 
not competent evidence, for that purpose until and un- 
less the absence of the best evidence is first sufficiently 
accounted for, which does not seem to have been done 
in this case. I can not see from the record for what 
purpose the letter could have been offered and admitted 
as evidence except to prove that a decision had been 
made overruling the appeal and the date thereof, and for 
this purpose under the circumstances presented by the 
record it was improper. The court therefore erred in 
admitting said letter. For 
in its judgment and finding 


these reasons the court erred 
in this cause and the said 
and the finding of the court 
in the cause Le set aside and a new trial awarded in the 
cause. And the cause must be remanded to the circuit 
court of Ohio county, for further proceedings to be had 
therein, according to law. 


judgment must be reversed 


The other Judges concurred. 


JUDGMENT REVERSED, NEw TriAn AWARDED AND 
CausE REMANDED. 
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RICHARDS v. FISHER. 
July 17, 1874. 


F, purchases a house and lot of P. at the price of $160, payable in Jens Term 
two instalments, and executes his two single bills to P., for the——-— 

purchase money, and P. executes to F. his title bond, binding him- 
selfto make F.a general warranty deed for the house and lot when 
the purchase money is paid. F., before paying the purchase money 
and securing a deed, by contract sells the house and lot to H. for 
the consideration that H. agrees to pay the original purchase 
money to P. H. takes permission of the house and lot and after- 
wards sells and conveys the same, with other lots, with general 
warranty, to Rockhold, and acknowledges the payment of the 
purchase money in the deed. Rockhold takes possession of the 
same, and afterwards conveys.to R. with covenants of general 
warranty acknowledging the payment of the purchase money 
and R., afterwards conveys the same to R. junior, with general 
warranty, and acknowledges payment of the purchase money in 
the deed. H., only pays a part of the purchase money to P. and 
P. made adeed with covenants of general warranty to F., for the 
lot sold to him, acknowledging payment of the purchase money. 
The executor of P., afterwards sued and compelled F. to pay the 
unpaid purchase money, due the estate of P., upon said single 
bills. F., before paying the purchase money, requested H., Rock- 
hold, and R., to pay said purchase money, so due the estate of P. 
and they each failed so to do.— HELD: 


That F has a lien on the house and lot inthe hands of R. junior, for 
his purchase money, which a court of equity will enforce; and in 
such case acourt of equity will not require F. to convey the 
house and lot without providing for the payment of his unpaid 
purchase money by a sale of the lot, if F.’s purchase money is not 
otherwise paid. 


Appeal, operating as a supersedeas, by Commodore P. 
Richards, from a decree of the circuit court of Wirt 
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county, pronounced on the 9th day of May, 1873, in a 
suit then pending in said court, wherein said Richards 
was complainant, and John Fisher, E. C. Hopkins, C. B. 
Rockhold, and Laura M., his wife, and William D. Rich- 
ards, were respondents. 

The other facts sufficiently appear in the opinion of 
this Court. 


The Hon. James M. Jackson, judge of said circuit 
court, presided at the hearing below. 


Gideon D. Camden and John A. Hutchinson, Ji. for the 
appellant. 
David H. Leonard, and Okey Johnson, for the appel- 


lees. 
HAYMOND, PRESIDENT : 


This is a bill filed by the plaintiff, to compel the mak- 
ing ofa deed, by defendant, John Fisher, to plaintiff. It 
appears, that John Fisher, in March, 1854, purchased a 
house and lot, No. 23, situatein the town of Elizabeth, 
Wirt county, of Roland Petty, for $160, of which $100, 
with interest was to be paid the first day of Novem- 
ber, 1859, and $60 with interest to be paid the Ist 
day of November, 1859, for which two several sums, 
Fishe~, at the time of the purchase, made to Petty, his 
two several single bills, and Petty made to Fisher his ti- 
tle bond, binding himself to make to Fishera deed for 
the lot. Not long after the purchase, Fisher sold the 
lot to E. C. Hopkins, he, (Hopkins,) agreeing to pay 
Petty, the whole amount of the purchase money, which 
Fisher agreed to pay. It seems that Fisher either as- 
signed Petty’s title bond to Hopkins, or made a written 
contract with him in relation thereto, though the evidence 
is notclear onthe subject. However, it is clear that 
there was a contract of sale from Fisher to Hopkins, at 
the price aforesaid. After Hopkins made his purchase, 
he, by virtue thereof, took possession of the house and 
lot, and held and occupied it, ¢ laiming under his purchase’ 
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until the 13th day of August, 1863. At which time ne Sune ‘te 


sold the lots, together with lot No. 24 and part of lot N 

22, adjoining each other, to Charles B. Rockhold, for 
the sum of $1000, and together with his wife, by 
deed of general warranty, conveyed the lots to 
Rockhold. This deed acknowledges the receipt of 
all the purchase money by Hopkins. Rockhold oc- 
cupied and held possession of the lots, principally, 
from the date of his purchase until the 30th day 
of May, 1867, at which time he conveyed the lots to 
Wm. D. Richards, in consideration, as stated in the 
deed, of the sum of $450, the receipt of which is ac- 
knowledged in the deed. Afterwards, on the 17th day 
of August, 1869, Wm. D. Richards and wife conveyed 
the same lots by deed to their son, the plaintiff. The 
consideration named in this deed is $450, and the receipt 
thereof is acknowledged. Petty by deed of general 
warranty, dated 30th of June, 1860. conveyed said lot 
No. 23, to Fisher. This deed states the purchase money 
to be $160, and acknowledges the receipt thereof. There 
is no lien retained in any of the deeds for purchase 
money. On Fisher’s single bills to Petty, these payments 
were made, viz: October 1, 1859, $14.08; April 3, 1860; 
$18.00; June 1, 1860, $35. 00. It is clear that Hopkins 
made the two last named payments, but it does not satis- 
factorily appear that he made the first named payment. 


After Petty conveyed the lot to Fisher, and before 
June, 1, 1860, he died. Rockhold,in fact, paid Hopkins all 
his purchase money except $101.64. principal, and that, 
he retained after he learned that Hopkins had not paid 
all the purchase money, in order to save himself. It ap- 
pears that Hopkins held the single bill of Rockhold for 
said $101.64, and that he brought suit thereon in the 
circuit court of Wirt county, and at the April term 
thereof, 1866, he obtained judgment for the amount 
thereof, with interest and costs ofsuit against Rockhold; 
and upon the judgment an execution issued, and was 
+ 
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levied on property of Rockhold, and he gave a forth- 
coming bond for the delivery of the property, or the 
payment of the debt, (which, at that date, viz: the 9th 
day of June, 1866, amounted to $132.39,) with John 
Fisher as his security. Afterwards, at the December 
term, 1866, of said circuit court, judgment and execution 
was awarded onthe forthcoming bond. In January, 
1867, Rockhold obtained an injunction restraining the 
collection of the judgment on the forthcoming bond, 
Alfred Ott, was appointed and qualified as the executor 
of Petty, and as such executor of Petty, he sued and re- 
covered judgment against Fisher for the balance of the 
original purchase money with interest after deducting 
the credits before stated. This judgment was obtained 
the 3rd of November, 1857—an execution was issued 
thereon, and Fisher paid the debt on the 31st of March, 
1868. But Fisher, before he paid it, notified Hopkins, 
Rockhold and Wm. D. Richards, that the same was un- 
paid, and that if they, or either of them, would pay the 
amount Hopkins was still in arrear, he would makea 
deed for the lot to either or any of them who would 
pay it. They each failed to pay. 

About the time John Fisher paid the debt, Hopkins 
assigned his judgment against Rockhold and Fisher, to 
C. B. Fisher, without any consideration passing from C, 
B. Fisher, to him, and according to the evidence of C. 
B. Fisher, who seems to be disinterested, Hopkins did 
not inform him for what purpose or object he made the 
assignment. But Hopkins says he intended the money 
when collected, to be paid by C. B. Fisher to John Fish- 
er. John Fisher was not present when the assignment 
was made nor does it satisfactorily appear that he had 
any knowledge of the assignment having been made un- 
til after this suit was brought. C. B. Fisher says that the 
assignment was brought to him by Hopkins in his office 
already written, on the original transcript of the judg- 
ment, and that Hopkins when he handed him the tran- 
script and assignment thereon of the judgment he reques- 
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> ted him to record the judgment and assignment which ,;, 8%. 


- he did, and that afterwards and after this suit was brought yjaana. 
Hopkins came into the office, and said to him that he —__» 
wanted the judgment entered satisfied, and that Rock- oe 

= hold was with him at the time. Rockhold in his depo- 

sition, states that he settled this judgment with Hopkins, 

but he does not state at what time. The plaintiff cross- 

examined Rockhold, but failed to enquire of him when 

or how he settled the judgment with Hopkins. It does 

not appear that C. B. Fisher or John Fisher, ever re- 

ceived any part of this judgment from Rockhold or 


‘ 
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Hopkins, though an attempt was made to prove that 
John Fisher did. It appears from the evidence of Rock- 
hold that at the time he conveyed the lot to Wm. D. 
Richards, there was a lien on the property for $101.64, 
that he kept back from Hopkins, because Hopkins had 
not paid Fisher for one of the lots, and that Richards 
then and there said he would pay and settle that debt. 
Rockhold also states in his deposition that he had a con- 
versation with the plaintiff, before the date of the deed 
conveying the property to him, at which time he “tried 
to get him to go to his father, (Wm. D. Richards,) and 
get him to settle the debt against the property.” It also 
appears from the evidence of Rockhold, that he made 
the deed to Wm. D. Richards, for the said three lots and 
house thereon for the loan of $450, for eleven months 
with the understanding that by paying on or before the 
expiration of the time, $600, that he (Wm. D. Richards) 
was to re-convey the property back to him, and that the 
property conveyed was at the time worth at least $1,500— 
Rockhold, also says that there was an agreement and 
contract in writing between him and said Wm. D. Rich- 
ards, as to reconveying the property to the effect afore- 
said, and the contract signed and sealed by said W. D. 
Richards and Rockhold, was produced and proven by 
Rockhold, and it is of the same date as the deed, and is 
to the effect that Richards “agrees to convey by deed the 
said house and three lots” to Rockhold upon the payment 
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of $600, on or before the Ist day of November, 1867, 


Rockhold fails to pay the said sum ot $600, against the 
Ist of April, 1868, the agreement to be null and void, 
Rockhold, also testifies that he had a conversation with 
plaintiff since the deed was made to him, by his father, 
fur the house and Jots in which he told plaintiff that he 
thought “very hard of him for having anything to do 
with it, that he knew the circumstances, and knew that 
the deed was only made to secure that amount of money 
to his father, and he (plaintiff,) replied to him that he 
understood he was thinking hard of us, but it was not 
his father’s intention to cheat him (Rockhold,) out of the 
property, but so that others could not get hold of it” 
&e. Rockhold’s evidence is not impeached—neither of 
the Richards give evidence in the cause. John Fisher, 
filed his answer in which he substantially denies all the 
material allegations of plaintiff’s bill as to his having 
been paid the purchase money, &c., and alleges that the 
$160, of purchase money subject to the credits of said 
$18, and $35, paid by Hopkins, is still due and unpaid, 
and he insists that he shall not be required to convey 
said lot No. 23 unless his said purchase money is paid, 
and asks if his purchase money is not paid within a rea- 
sonable time that the lot be sold to pay the same. 

At the hearing of the cause on the 9th of May, 18738 
the circuit court was of “opinion under the facts and cir- 
cumstances proven in the cause, the demand for purchase 
money paid on the two bonds from Fisher to Petty con- 
stituted a vendor’s lien on said lot number twenty-three 
in the hands of the plaintiff at the institution of this suit 
and adjudged, ordered and decreed, that John Fisher 
execute and. deliver, for recordation, a proper deed to 
plaintiff, for said lot number twenty-three, with cove- 
nants of general warranty &c., and file the same with 
the papers of the cause within sixty days from the date 
of the decree and that defendant Hopkins or some 
person for him pay John Fisher $160, with interest 
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a credit of $14.08 as of October 1, 1859, and $35.00 
paid June 1, 1860, and the costs of this suit, and that 
unless the same is paid in said sixty days that said lot 
number twenty-three be sold” &c., and special commis- 
sioners are appointed for that purpose. 

From this decree the plaintiff has obtained an appeal 
to this Court. 

There are other facts proven in the case, which I 
have not stated which are not without weight against 
the plaintiff and his father, in the cause, but I have only 
stated such as I deem necessary. 

Fisher not having made a deed conveying the lot he 
had a purchase money lien thereon for so much of the 
purchase money as was due, and unpaid to him, and had 
the right to enforce the same in a court of equity, against 
the lot in the hands of the plaintiff. 
chase money was paid by offsetting the same against the 


And if his pur- 


said forthcoming bond judgment (which does not appear 
to have been done) then as the forthcoming bond judg- 
ment was rendered against Rockhold & Fisher as surety 
before Rockhold conveyed the lot to Wm. D. Richards, 
the judgment was at the time of the conveyance, for the 
indemnity and security of Fisher, as surety, a lien on all 
the lots conveyed by Rockhold to Wm. D. Richards in- 
cluding said lot number twenty-three, and as Wm. D. 
Richards had notice of said lien at the time of his pur- 
chase, and the conveyance to him, the said lots were lia- 
ble to the 
And as it appears that plaintiff had notice of said lien, 
before his purchase and conveyance to him, the said 
forthcoming bond judgment, is likewise a lien on the 
lots in his hands, for the indemnity and security of 
Fisher as surety for the amount thereof. So that wheth- 
er Fisher’s purchase money was settled by offsetting the 
said forthcoming bond judgment against it, or not, un- 
der the circumstances appearing in this case is immateri- 
al to the plaintiff. 


lien in his hands after the conveyance. 


thereon from the Ist day of November, 1857, subject to j..0 em. 
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But as I have already stated the evidence shows that 
the forthcoming bend judgment, was settled by Rock- 
hold the principal with Hopkins, and nothing improper 
in the transaction appears in the cause against Fisher, 
but on the contrary he seems to have acted in good faith 
in the whole transaction. There is no error in the de- 
cree of the circuit court except as to the credit of $14.08 
as of the 1st of October, 1859, paid by O. W. Petty. 
Instead ofthat amount as appears from the pleadings, pa- 
pers and evidence which are a part of the record, the credit 
should have been $18.00 as of 3rd of April, 1860. But 
this Court will not reverse the decree for that cause but 
will correct the same in that respect, as might have been 
done by the court below on motion and affirm the decree 
of the circuit court, with costs to the appellee in this 
Court and $30 damages. 


The other Judges concurred. 


DECREE CORRECTED IN APPELLATE COURT AND 
AFFIRMED, 
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THOMPSON’s Exors., For, &c. v. Bocas. 
July 17, 1874. 


I. If adeclaration contains two or more counts, and the defendant 
appears and demurs to the declaration, and the declaration contains 
one good count, though the others be bad, the demurrer should be 
overruled. 


2. T. and A., executors, &., sue B. and R., in debt; the declaration 
in the early part demands the sum of $4,845, and after demanding 
that amount, it proceeds to count, first, in the usual form upon a single 
bill, alleged to be made by B. and R.to T. and A., executors, &., on 
the 16th day of October, 1865, payable six months after date, for 
2,420.50, with interest from date, “being part of the sum of money 
above demanded;” and, second, to count in the usual form upon a sin- 
gle bill alleged to be made by B. and R. to said T. and A., executors, 
&c., on the 16th day of October, 1865, for $2,422.50, payable twelve 
months after date, with interest from date, “being the residue of the 
sum above demanded.” The declaration then alleges that B. and R., 
or either of them, have not paid T. and A., (plaintiffs) the sum of 
money first above demanded, or any part thereof, &c. B. appears to 
the action and craves oyer of the single bills in the declaration men- 
tioned; oyer is granted and the single bills are read to him. B. then 
demurs to the declaration, tecause of a variance between the 
single bill first counted on in the declaration and that produced in 
support thereof, on oyer, of $2. There is no variance between the 
second single bill counted on in the declaration and the single bill 
produced,upon oyer, in support thereof; and the aggregate of the two 
single bills produced is the same amount as that first demanded in the 
declaration HELD: 


That the declaration, as tramed, contains two counts or distinct mat- 
ters, and as there is no variance as to the second count or distinct 
matter, it was not error in the court below to overrule the demur- 
rer to the declaration. 


8. After defendant B. had appeared and demurred to the declara- 
tion, and the demurrer had been overruled, and B. had pleaded pay- 
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ment, by him, of the debt in the declaration mentioned, and issue was 


—thereon joined, and B. had withdrawn his plea of payment, but on the 
Thompson’s . ; ‘ - 2 
Exors., for, &c.,same day, defendant R. appeared in court to the cause, and “moved the 

Vv. 


Boggs. 


court to quash the return of service on process asto him,” and the court 
overruled the motion; but no bill of exceptions to the opinion of the 
court, signed by the judge thereof, in overruling the motion, appears 
in the record.—HE Lp: 


That, in the condition of this case, the appellate court will take it that 
the motion, if admissible at all under the circumstances of the 
case, was properly overruled, as the defendant did not except, 
properly, to the action of the court. His acquiescence in the ac- 
tion of the court in overruling his motion, if the motion were ad- 
missible at all, must be presumed; and as there may have been 
good reason for the overruling of the motion, that reason must 
be taken to have existed, as he did not call on the court to sign a 
bill of exceptions, in which its reasons could have been stated. 


Appeal, operating as a supersedeos, granted on the pe- 
tition of the defendants below, from a judgment of the 
circuit court of Wood county, rendered on the 27th day 
of March, 1873, in a suit therein pending, wherein Ed- 
ward Tracewell and M. P. Amiss, executors of James 
Thompson, deceased, who sued for the use and benefit of 
Edward Tracewell, were plaintiffs, and F. C. Boggs and 
J. H. Robinson, defendants. 


The following is a copy of the declaration filed in the 
suit : 

“Edward Tracewell and M. P. Amiss,executors of James 
Thompson, deceased, who sue for the use of Edward 
Tracewell, complain of F. C. Boggs and J. H. Robin- 
son, who are duly summoned, &e., of a plea that they 
render unto said plaintiffs forty-eight hundred and forty- 
five dollars, which they owe and unjustly detain from 
said plaintiffs: For that, whereas, the said defendants 
heretofore, to-wit, on the 16th day of October, 1865, at 
the county aforesaid, made their certain single bill, 
sealed with their seals, the date whereof is the day and 
year aforesaid, whereby, six months after date, they 
promised and bound themselves, and their heirs, to pay 
Edward Tracewell and M. P. Amiss, executors of James 
Thompson, deceased, two thousand four hundred and 
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twenty dollars and fifty cents, with interest from date 
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being part of the money above demanded ; and, also, for Thompeon’s | 
that, whereas, the said defendants, heretofore, to-wit, on®*0"+0% &s 


the 16th October, 1865, at the county aforesaid, made 
their certain other single bill, sealed with their seals, the 
date whereof is the day and year last aforesaid, whereby, 
twelve months after date,they promised and bound them- 
selves, and their heirs, to pay to Edward Tracewell and 
M. P. Amiss, executors ot James Thompson, deceased, 
two thousand four hundred and twenty-two dollars and 
fifty cents, with interest from date, being the residue of 
the sum first above demanded. Yet the defendants, or 
either of them, although often requested, have not paid 
to the said plaintiffs, or either of them, the said sum of 
money first above demanded, nor any part thereof, but 
the same, or any part thereof, so to pay, have hitherto re- 
fused, and still refuse, to the damage of the plaintiffs 
$20; whereof they bring their suit, &c.” 

The following are copies of the single bills, or instru- 
ments, upon which the suit was founded,and the same 
mentioned in the said declaration : 

“$2,422.50. 

Six months after date we promise and bind ourselves 
and heirs to pay Edward Tracewell and M. P. Amiss 
executors of James Thompson, deceased, two thousand 
four hundred and twenty-two dollars and fifty cents, with 
interest from date. As witness our hands and seals, the 
16th day of October, 1865, being first deferred payment 

for a tract of Jand. 
F. C. Bocas. [ ] 
J. H. Roprnson. [SEAL.]” 
“$2,422.50. 

Twelve mouths after date we promise and bind our- 
selves and heirs to pay Edward Tracewell and M. P. 
Amiss, executors of James Thompson, deceased, two 
thousand four hundred and twenty-two dollars and fifty 


cents, with interest from date. As witness our hands 
9 


Boggs. 
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and seals, this 16th day of October, 1865, being 2d de- 
ferred installment for a tract of land. 

F. C. Boaas. [ ] 

J. H. Ropryson. — [ Lo 


The first bond before mentioned, contained several en+ 
dorsements of payments, thereon, not necessary to se 
forth here. 


The defendant Boggs craved oyer of the single bills 
in the declaration mentioned, and demurred to the dec- 
laration, which demurrer the court overruled ; and there- 
upon he excepted and his exception was saved, by bill of 
exceptions, duly signed and sealed. 

On the following day Boggs withdrew his plea of pay- 
ment theretofore pleaded, and Robinson moved to quash 
the return of service as to him, which motion the court 
overruled, and he excepted, and his exception was signed, 
sealed, &c. This is the language of the printed record, 
though no bill of exception, in form, is found therein. 


Neither party requiring a jury the court proceeded to 
render judgment against the defendants for the sum ot 
$4,845, with interest thereon, at 6 per cent. per annum, 
from the 16th day of October, 1865, until paid, subject 
to sundry credits, not necessary to here insert, and the 
costs. 

The return of service on the defendant Robinson was 
as follows : 

“Executed June Ist, 1872, by delivering an office copy 
of the within to the wife of J. H. Robinson and explain- 
ing purport of same, at her her usual place of abode, 
said Robinson not being found at his usual place of abode 
in Wood county. 

J. H. Spencer, Deputy, 
For W. J. H111, S. W. C.” 


The other facts appear in the opinion of the Court. 


The Hon. John Blair Hoge, judge of the third judi- 
cial circuit, presided at the trial below. 
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John A. Hutchinson, Jr., for the appellants. 
Caleb Boggess, for the appellees. 


HayYMOND, PRESIDENT: 


This is an action of debt. The writ demands of de- 


fendants $4,845 debt, and damages, $20. The declara-. 


tion, in the early part thereof, demands of the defend- 
ants the same amount of debt as the writ, and the damages 
are stated at the close of the declaration at $20. The dec- 
laration, after demanding the said amount of debt, then 
proceeds to count first, in the usual form, upon a single 
bill alleged to be made by the defendants to the plain- 
tiffs on the 16th day of October, 1865, payable six 
months after date, for $2,420.50, with interest from date, 
“being part of the money above demanded ;” and second, 
to count in the usual form, upon a single bill alleged to 
be made by the defendants to plaintiffs, on the 16th 
day of October, 1865, payable twelve months after date, 
for $2,422.50, with interest from date, “being the residue 
of the sum above demanded.” The declaration then 
proceeds to allege that the “defendants, or either of 
them, have not paid the plaintiffs, or either of 
them, the said sum of money first above demanded, nor 
any part thereof,” &c. 

The declaration was filed at June rules, 1872, being 
the rules to which the summons was returnable and re- 
turned by the proper officer. 

At June rules the plaintiffs, on filing their declaration, 
took a conditional office judgment against the defendants, 
and at July rules thereafter, the conditional judgment was 
confirmed. 

Afterwards, at a circuit court of the county of Wood, 
on the 26th day of March, 1873, the plaintiffs and de— 
fendant Boggs appeared in court, by their attorneys, and 
Boggs craved oyer of the two single bills in the declaration 
mentioned, which was granted by the plaintiffs, and the 
same with the endorsements thereon were read to him; 


June Term. 


Thompson’s 
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and thereupon Boggs, by his attorney, demurred to the 


“declaration, which demurrer the court overruled. 
»Boggs then pleaded that he had well and truly paid the 
debt in the declaration mentioned, to which plea the 
plaintiffs filed a general replication, and issue was thereon 
joined. 

On the next day, to-wit: on the 27th day of March, 
1873, came the parties, by their attorneys, before the 
court, and defendant Boggs withdrew his plea of pay- 
ment, and thereupon the defendant Robinson “moved 
the court to quash the return of service on process as to 
him,” and the court overruled the motion, and neither 
party requiring a jury, the court, in lieu of a jury, pro- 
ceeded to hear the evidence and to ascertain the amount 
the plaintiffs are entitled to recover in this action, and 
ascertained the same to be four thousand eight hundred 
and forty-five dollars, with interest at 6 per cent. per 
annum from the 16th day of October, 1865,” subject to 
sundry credits, specifically named as to amounts and time 
of payment, in favor of plaintiffs against the defendants 
for said sum and interest as aforesaid subject to the ered- 
its aforesaid, and also for the costs of suit. 

The appellants upon their joint petition to this Court 
obtained a supersedeas to said judgment. And it is now 
here insisted by the appellant’s counsel that the circuit 
court erred in its judgment in the cause. 

The first error assigned is that the court erred in over- 
ruling the demurrer of defendant Boggs to the declara- 
tion, because there is a variance in amount between the 
first single bill counted on in the declaration and ‘the 
single bill produced to the extent of $2.00. The decla- 
tion evidently relies upon two several single bills paya- 
ble at different dates, and it in fact contains two counts 
or two divisible matters. “If an action be brought on 
several bonds together (which may be done), the debt 
demanded should regularly be the aggregate of all the 

sums alleged to be due in the different counts ; an error 
herein, would seem, however, not to be fatal. 11 East 
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62. 


The declaration next proceeds to describe the seve- 
ral bonds in distinct counts; 1 Saunders, 288, note 1,- 

’ ’ ] 3 
and 2 Chitty 152; and concludes with an allegation ofExors., for, Cs 


non payment of any part of the aggregate sum.” Tuck- 
ers Commentaries, vol. 2, 100; Chitty on Pleading, 13th 
Am. ed. vol. 2, 439. 

If a declaration contains two counts, and the defen- 
dant appears and files a demurrer to the declaration, and 
the declaration contains one good count—the demurrer 
should be overruled.—The Duke of Bedford v. Alcock, 1 
G. Wils., 248; Roe v. Crutchfield, 1 H. & M., 361; 
Whitney v. Crosby, 3 Caines (N. Y.,) 89; Gidneyv. Blake, 
11 Johns. (N. Y.,) 54; Monell v. Colden, 13 Johns. (N. 
Y.,) 402; Mumford, &e., v. Fitzhugh, &e., 18 Johns. (N. 
Y.,) 457; Power v. Ivie, 7 Leigh, 147 ; Hollingsworth v. 
Milton, 8 Leigh, 50. Where a defendant, by demurring 
to the whole declaration, affirms that the same is insuf- 
ficient to maintain the action, and the plaintiff, by join- 
ing in the demurrer, denies such insufficiency, an issue 
in law is made up on the question whether, or no, there 
be matter enough in the declaration to maintain the ac- 
tion. If any one count be good, it follows, necessarily, 
that there is matter enough to maintain the action. The 
issue on the part of the plaintiff is sustained ; and judg- 
ment should be given for him on the demurrer. Of this 
judgment the defendant has no right to complain. If 
he conceives a particular count to be bad, his obvious 
course is to demur to that count and affirm is insuffi- 
ciency. The principle here laid down, it will be per- 
ceived from the terms in which it is stated, applies not 
only where there is a demurrer to a declaration contain- 
ing several counts, one of which is good ; but it applies 
also, where there is a demurrer to a single count contain- 


ing several breaches, one of which is well assigned ; or 
to a demurrer to a single count containing a demand of 
several matters which, in their nature, are divisible, and 
one of which is well claimed.—Robinson’s Old Practice, 


The 


vol. 1, 282-83-84, and the authorities there cited. 


69 


1874. 
June Term. 


Thompson’s 


Boggs. 























































70 


1874. 
June Term. 





Thompson’s 





SUPREME COURT OF APPEALS 


first count, or distinct matter in the declaration in the 
case at bar, varies in amount with the single bill on 


Exors., for, which it is founded, $2. In no other respect do they 


Boggs. 


vary. There is no variance, whatever, between the sec- 
ond count or distinct matter, and the single bill on which 
it is founded. The second count or distinct matter, 
therefore, is not bad, because of variance between it 
and the single bill, on which it is founded, but is good. 
The aggregate of the two single bills agrees with the 
demand in the first part of the declaration. And the 
demurrer being to the declaration, and not to each count 
or distinct matter thereof, or the count or distinct mat- 
ter as to which the variance occurs, the circuit court did 
not err in overruling the demurrer to the declaration. 
If a declaration in debt be based on one single bill, and 
the defendant appears and craves oyer of the single bill, 
and it is granted, and there is a substantial variance be- 
tween the single bill described and the one produced upon 
demurrer to the declaration, the demurrer will be sus- 
tuined, because of such variance.—Sterrett v. Teaford, 
4Gratt. 84. But, if the defendant in debt on single 
bill or single bills, craves oyer of the same, and after- 
wards pleads to issue, he, by oyer, has made the single 
bill, or single bills, a part of the pleadings and records 
and, if, after oyer is taken and granted, he pleads pay- 
ment, he cannot, at the trial of the issue, object to the 
single bill or single bills as evidence, on the ground of 
variance between the single bill or bills and the single 

bill or bills set forth in the declaration.—Armstrong v. 

Armstrongs, 1 Leigh, 491. 

After defendant Boggs had appeared and set aside the 
office judgment, by demurring to the declaration, and 
the demurrer was overruled a defendant Boggs had 
filed his plea of payment and general replication there- 
to was made and issue joined ; and also after said Boggs’ 
had withdrawn his plea of payment, but on the same 
day, the defendant Robinson appeared in court to the 
cause and moved the court “to quash the return of ser- 
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vice on process as to him.” It does not appear that he 


the court overruled the motion. No bill of exceptions 
to the opinion of the court in overruling the mo- 
tion appears in the record. Nor isit claimed in argu- 
ment that there is, or was, any bill of exceptions taken, 
signed, sealed and made a part of the record to the rul- 
ing of the court upon the motion. In this condition of 
the case this Court must take it that the motion was 
properly overruled, as the defendant did not except 
properly. His acquiescence in the action of the court in 
overruling his motion, if the motion were admissible at 
all under the circumstances, must be presumed; and as 
itis possible there may have been good reason for the 
overruling of the motion, that reason must be taken to 
have existed, as he did not call upon the court to sign a 
bill of exceptions, in which its reasons would have been 
stated. A contrary practice would lead to absurdity and 
mischief. See opinion of judge Tucker, who delivered 
the opinion of the court in White v. Toneray, 9 Leigh, 
352 and 353. This motion is not embraced by the fifty- 
sixth section of chapter one hundred and twenty-five of 
the Code of West Virginia. If the return of service is 
either technically or substantially defective it was com- 
petent for the sheriff toamend his return at the time 
the motion was made and overruled, and it may be that 
an ofter to doso was made inthe court below and dis- 
pensed with or waived by defendant Robinson. How- 
ever, this Court cannot, in the state of the record, know 
whether such was the fact or not. But we do know that 
if the court had been asked to sign a bill of exceptions 
to its opinion, in overruling the motion, it could, and in 
all probability would, have stated, therein, its reasons 
therefor, which might have been such as to clearly show 
its action to be right. As the case is presented to us, by 


the record, we do not feel authorized to say that the 
The record 


court erred in overruling said motion. 
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pointed out to the court or suggested wherein the return “Thompennis 
of service as to him was defective, and as before stated,P*°" 1 &¢., 


Boggs. 
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shows that the court in lieu of a jury, (neither party de- 
manding a jury,) proceeded to hear the evidence and to 


Exors., for, ksascertain the amount the plaintiffs were entitled to re- 


Boggs. 





eover, and the court did ascertain the amount as before 
stated and rendered judgment therefor and the costs. 

No objections were taken to the evidence heard by the 
court. No motion was made to set aside the judgment and 
finding of the court for any cause or reason, by either 
defendant. We do not see any error on the face of the 
judgment. We cannot therefore say that it was error 
for the court to render the judgment upon the declara- 
tion and proofs as claimed by the appellants. It is true 
that on one of the single bills there is an endorsement 
signed “Edward Tracewell” that “two hundred dollars of 
this note is for the use of Henry J. Boggs, that amount 
being paid by him, May 3, 1871.” This seems to be a 
credit, and is endorsed with the other credits, and it isal- 
lowed by the court in the judgment. This endorsement 
in its form and the state of the pleadings and of the record, 
(if it would in any case) cannot affect the right of the 
plaintiff to sue as they have sued. 


For these reasons, the judgment of the circuit court of 
the county of Wood, rendered in this cause on the 27th 
day of March, 1873, must be affirmed with damages ac- — 
cording to law. And the appellees must recover their 
costs in this Court expended against the appellants. 


Paull and Moore, Judges, concurred—Hoftman, Judge, 
dissented from so much of the foregoing opinion as as- 
certains that this Court, in the absence of a bill of ex- 
ceptions to the opinion of the court below in overruling 
the motion of defendant Robinson to quash the return of 
service of process, as to him, will presume that Robinson 
acquiesced in the ruling of the that court upon the 
motion, and, that the court acted properly and rightfully 
in overruling the same; and he filed the following 
opinion: 
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HoFFMAN, JUDGE: 
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When a defendant moves a court to allow a sheriff tor 


amend his return on a summons in debt, and shows cause 
to sustain the motion, and the sheriff does amend the 
return, I think that the motion and amendment—or at 
any rate the return as amended—should be in some way 
entered on the record; and that, if neither the motion, 
the leave, nor the amendment itself, appears on the record 
an appellate court cannot assume that such proceedings 
were had. 

In this case, manifestly, with the aid of counsel, the 
circuit court by its clerk, undertook to state in the rec- 
ord what was done in the case on the subject in question ; 
but it is entirely silent as to any proceedings relative to 
the return on the summons. 


JUDGMENT AFFIRMED. 


Thompson’s 
xors., for, &e., 


Vv. 
Boggs. 
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WHEELING. 


SHIELDS AND PRESTON v. BENNETT, AUDITOR. 


July 20, 1874. 


. The provision in the Constitution of this State, (Art. 6, sec., 30) that’ 
no law shall embrace more than one object, as qualified by the 
provision in the same section, that if any object shall be embraced 
in an act which is not expressed in the title, the act shall be void 
only as to so much thereof as shall not be so expressed, does not in- 
validate an act containing more than one object, when the objects 
are expressed in the title. 


. The provision in thesame section, that the object of an act shall 
' beembraced in the title, with the explanatory provision just 
stated, that an act shall be void only as to so much as shall not be 
so expressed, unequivocally, invalidates an act as to any object not 
expressed in the title. 


. The question, whether the object of an act is expressed in the title, 
is determined by comparison of the act and the title, and is not in- 
fluenced by any former law which the latter act, if valid, ex- 
pressly or by implication, repeals. 


. The most liberal construction, favorable to the validity of legis- 
* lation, which the language of these provisions admits, should be 
adopted. 


. When the principal object of an act is expressed in the title, and 
the act embraces, with such principal object, other auxiliary ob- 
jects, the act, if not otherwise objectionable, is valid, not only as 
to the principal, but likewise as to the auxiliary objects. 


. Generally, the language of a title should.be construed in its most 
comprehensive sense. 


. When, in the title of an act, an appropriation is mentioned as its 
object, this is sufficient to sustain the validity of a provision indi- 
cating an officer on whose requisition the appropriation shall be 
paid. 
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8. The provision of the Constitution, in the section referred to, that no 1874. 
law shall be revived or amended by its title, but the law revived 


or the section amended shall be inserted at large in the new law Shields 
5 and Preston 
Vv 


une Term. 


does not relate to the repeal of a law either by express words, or me. 
by the enactment of a subsequent law with which the former is Auditor? 
inconsistent—by which it is necessarily displaced. 


9. This provision does not require, that, when a section is amended, the 
act amending it, shall recite or show on its face that it doesso, or 
that it shall in any manner indicate that such section previously 
existed. 


The purpose of the provision is to inhibit the revival or amend- 
ment of a law by mere reference to its title, and, to require that 
an act of the Legislature shall state on its face the law that it 
constitutes. 


As the Legislature, whenit thinks proper, may change the ex- 
isting laws, or make new ones; and two inconsistent laws can- 
not at the same time regulate the same subject, the former neces- 
sarily ceases to be the law while the latter prevails. 


The provision of the Constitution, (Art. 7, sec. 5,) that the Gov- 
ernor shall take care that the laws be faithfully executed, grants 
no power other than what is implied in the imposition of the 


duty. 


3. This provision does not generally, if ever, make it the duty of 
the Governor, himself, to execute the laws. But, as the language 
implies, it makes it his duty carefully to observe the manner in 
which the different officers of the government exercise their 
proper functions and execute the laws committed to their charge, 
or their failure to perform such duties, and when they fail, if he 
has the power to remove them from office, in a proper case to. 
remove them; or to bring the subject to the cognizance of that 
department of the government which has the power to remove 
or punish the delinquents. 


If, in any case, the Legislature may properly provide that a 
public act shall be done, and leave it to the Governor, under this 
provision of the Constitution, todo the act, yet it will not be 
presumed in the construction of a doubtful statute, that the Leg- 
islature intended the Governor himself to do the act, and there- 
fore did not intend to indicate another officer to do it. On the 
contrary, whenever the language of legislation can be under- 
stood to indicate such an officer, it will be construed to have 
such effect. 


When the Legislature requires an officer, other than the Goy- 
ernor, to perform a public act, the constitutional provision in 
question, does not authorize the Governor to perform the act. 
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; bal 16. Under the act of the Legislature relative to the appointment 

une ierm. : ° . - 

Rati) es and duties of the Janitor, passed in February, 1872, and the act 

Pe a making appropriations of public money, passed in February, 
mas 1873, the charges pertaining to the capitol building, mentioned in 
pea sections 31, 32 and 383, of the latter act, including the charge 


for insuring the capitol building, are not payable on the order of 
the Governor, but only on that of the Janitor. 


17. The Governor's order does not bind or authorize the Auditor to 
issue his warrant for the payment of these charges; and this Court 
upon such order, will not by mandamus compel the Auditor to 
do so, 


This was an original application to this Court, by the 
petitioners Joseph Shields and A. A. Preston, to award 
to them a peremptory mandamus .against Edward A. 
Bennett, then Auditor of State, to compel him to 
issue his warrant on the Treasurer of State, in favor of 
the petitioners, for the sum of $229.50, the amounts of 
premiums on several policies of insurance that had been 
theretofore effected by the Secretary of the “State House 
Company,” on the building then oceupied by the several 
officers of State, required, by law, to keep their offices at 
the Seat of Government, and the two houses of the Leg- 
islature &c., as a capitol. 

The material facts, together with the constitutional 
provisions and the several statutory enactments that were 
the subject of consideration and construction in this 
Court, appear in the opinion of the Court. 


Thomas B,. Swann and Nicholas Fitzhugh for the peti- 
tioners. 

Attorney General Mathews for Edward A. Bennett, 
Auditor of State. 


HorrMan, JupGk, delivering the opinion of the 
Court: 


On the 20th day of January, 1874, Shields and Pres- 
ton filed their petition in this Court, in which they rep- 
resent : 

That, by an act passed by the Legislature on the 7th 
day of April, 1873, an appropriation of $10,000 was 
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> ivi i . sai 1874. 
made for the civil contingent fund for the fiscal year ,,,J8i.,. 


° F ~ 7A, P . Dee Ties aro 
ending on the 30th day of September 1874; and an ap- iia 
propriation of $600 was made to insure the capitol] *"¢ fresten 
building and State library, to be paid out of the civilcon- Bennett 
tingent fund: That on the 14th day of November, 1873, 
the appropriation for insurance had not been exhausted : 
That the capitol building is owned by a body corporate, 
known as the State House Company, and occupied by 
y> I q 
the State, under a license by the Company: That ever 
since the building has been so occupied, the legislature 
has made provision for its insurance: That in November 
, 
1873, Laidley, the secretary of the State House Company 
) y> . pany; 
made application to the petitioners, on behalf of the 
Company, to obtain policies of insurance on the capitol 
building, in the insurance companies represented by the 
5? . 
petitioners—in the Fire and Marine Insurance Company 
of Wheeling, $5,000 ; in the Underwriters’ Company of 
New York, $12,500; and in the Franklin Insurance 
bd ’ ’ 
Company, $12,500: That, in consequence of this appli- 
vation, the petitioners procured policies of insurance to 





be issued by the several insurance companies men- 
tioned, for the respective amounts stated, on the capi- 
tol building, and delivered them to the Governor, 
who accepted and approved them, and, therefore, on 
the 15th day of November, 1873, made an order on 
the Auditor to pay out of the contingent fund, to the pe- 
tioners, as agents of the companies mentioned, the sum 
of $229.50, the amount of premiums and costs due on 
the policies: That on the same day, the petitioners pre- 
sented the order to the Auditor and applied to him for 
his warrant on the Treasurer for the sum last mentioned 
but he refused to issue his warrant, and endorsed on the 
order that it was presented for payment, and he declined 
to issue his warrant for the amount, because by law, the 
Janitor was charged with the proper care and preserva- 
tion of the capitol building, and bills for its insurance 
are required to be paid out of the civil contingent fund 
upon the requisition of the officers having those matters 
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in charge ; and that, consequently, payment on this ac- 


~Shieas count should be made only upon the order of the Jani- 


and Preston ‘ 
= tor: 











That the policies of insurance still remain with 
the Governor, and the petitioners have, out of their own 
moneys, paid to the insurance companies the sums due 
them respectively on the policies; and these sums are 
now their property, and the several insurance companies 
are not interested in the money. The petitioners, there- 
fore, pray that a writ of mandamus be awarded, directed 
to the Auditor, commanding him to issue his warrant for 
$229.50 upon the Treasurer, payable to the order of the 
petitioner’s agents, out of the appropriation for the civil 
contingent fund, on account of the policies. 


It was ordered that a mandamus nisi issue to the Audi- 
tor, returnable on the 26th day of January, 1874. 


The Auditor made return in which he states : 

That the petitioners contracted for the insurance of the 
capitol buildings, with the State House Company, which 
was not the agent of the State, and had no authority to 
act in behalf of the State, and that the petitioners have 
no demand against the State : 

That if the contract for the insurance of the capitol 
building, made between the petitioners and the State 
House Company, was approved by the Governor, he had 
no authority to approve and ratify it in behalf of the State, 
and the Auditor had no authority to issue his warrant 
on the Treasurer, upon the requisition presented by the 
petitioners : 

That the Janitor is the only officer authorized by law to 
contract for the insurance of the capitol building: 

That on the 17th day of November, 1873, the Janitor 
procured from Moore, (from whom policies of insurance 
on the building for the year ending on the 21st day of No- 
vember, 1873, had theretofore been obtained, that had not 
then expired), policies of insurance for the year ending on 
the 21st of November, 1874, as follows: In the Union com- 
pany of Baltimore, $5.000; the Peabody, in Wheeling, $5,- 
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000; Continental, New York, 10,000; Franklin, Wheeling 


©) June Term. 


$10,000 ; America Central, New York, $5,000; Home, 
New York, $10,000; North British and Mercantile, 
$5,000; Nail City, Wheeling, $5,000: That on the 17th 
of November, 1873, he made a requisition on the 
Auditor, in favor of Moore for $387, the amount of 
the premiums due for these policies, for which 
sum the Auditor issued his warrant on the Treasurer, 
payable out of the appropriation, for the civil contin- 
gent fund for the year 1874. 

He prays the judgment of the Court whether he can 
be compelled to issue his warrant in favor of the peti- 
tioners upon the Treasurer for the sum of $229.50. 


The petitioners demurred to the return. 


The Code enacted in 1868, in chapter 14, containsthis 
section : 

“25. Out of the sum annually appropriated as a civil 
contingent fund there may be paid all the expenses incurred 
in the execution of any law for which there is no special 
appropriation, and any other sums which the Governor 
may deem necessary or proper. No payment shall be 
made out of the civil contingent fund, except on the 
requisition of the Governor directed to the Auditor.” 

Counsel for the petitioners argue that this section yet 
remains in force, and applies to that part of the act pass- 
ed in February, 1873, appropriating the public money, 
which appropriates $600 to pay for the insurance of the 
eapitol building and State library. 

Chapter 2, of the Acts of 1872, contains this provis- 
ion : 

“There shall be a Janitor annually elected (at each 
annual session of the Legislature, by the joint vote of 
the two houses), whose term of office shall be for one 
year, and until his successor is elected or appointed, and 
qualified. It shall be his duty to properly guard and 
take care of the capitol buildings, with all the apart- 
ments therein, or therewith connected, as also the capi- 








1874, 


Shields 
and Preston 
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Bennett, 
Auditor. 












SUPREME COURT OF APPEALS 


Juse'ferm. tol grounds, and have the same kept clean, warm and 


Shicas COMfortable. He shall also, during the session of the 

and Preston Tegislature, have charge of the halls and committee 

Benvett, rooms of the two houses, and keep the same properly 

cleaned, warmed, and in good order, and shall do and 

perform such other duties in relation to his office of Jani- 

tor as either house or the Board of Public Works may 
require.” 

Chapter 111 of the Acts of the Legislature of 1872-3, 
entitled “An act making appropriations of the public 
money to pay general charges on the Treasury,” approv- 
ed April 7, 1873, contains these provisions : 

“1. So much of the public taxes, and arrears of taxes, 
and all other sources of revenue, which have been re- 
ceived into the public treasury since the first day of Oc- 
tober, 1872, and which may be received therein prior to 
the first day of October, 1874, which may be necessary 
to pay claims and charges upon the treasury, other than 
salaries of the officers of government, and pay of mem- 
bers and officers of the Legislature, shall constitute a 
fund for that purpose. No money belonging to any fund 
shall be taken for any other purpose than that for which 
it has been, or may be, appropriated or provided. And 
to that end there shall be, and is hereby. appropriated, 
out of the fund from taxation and other sources of reve- 
nue, a sum sufficient to pay the following charges, pay- 
able out of the treasury during the fiscal year ending 
with the 30th day of September, 1873, and the 30th day 

of September, 1874, as follows :” 

“25, * * * For the fiscal year ending the 30th 
day of September, 1874.” 

“29. To pay upon the order of the Governor, directed 
to the Auditor, all expenses in the execution of any law 
for which the Legislature has made no appropriation. 
And herein shall be included, all books, blanks and sta- 
tionery and postage for the Governor, Auditor, Treas- 
urer, Secretary of State, State Superintendent of Free 
Schools, Attorney General and Librarian, including ex- 
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press charges, to be paid upon the requisition of said of- | 1: 
i me dune Term. 
ficers, $10,000. 


Shields 


“31. To pay for gas, ice, water and other necessary and Preston 


charges ; to take care of and preserve the public grounds Bennett, 
and buildings, to be paid out of the contingent fund here- 
inbefore provided, and not in addition thereto, $200.” 

“32. To pay for fuel to be used by the janitor, to be 
paid out of the contingent fund hereinbefore provided, 
and not in addition thereto, $300.” 

“33. To pay for policy of insurance on capitol building 
and State library, to be paid out of the contingent fund 
hereinbefore provided, and not in addition thereto, 
$600.” 

“All such capitol building charges are to be paid upon 
the requisition of the officers having those matters in 
charge.” 


Though the language employed in these sections is in 
some respects inaccurate, we think it makes the legisla- 
tive will intelligible—at least as far as it regulates the 
subject of this case. 

Section 29 provides that all expenses in the execution 
of any law, for which the Legislature has made no appro- 
priation, shall be payable on the order of the Governor. 
It then provides that all books, blanks, stationery, post- 
age, and express charges, for the Governor, Auditor, 
Treasurer, Secretary of State, State Superintendent of 
Free Schools, Attorney General, and Librarian, shall be 
paid on the requisition of these officers. And it men- 
tions ten thousand dollars as the sum appropriated for 
the payment of these expenses. After this, section 30 
provides for the payment of clerks in difterent offices, 
and appropriates, for the purpose, various sums out of 
the general fund tor the payment of claims and charges. 
Sections 31, 32 and 33, respectively, provide for the pay- 
ment of charges for gas, ice, water, and other necessaries, 
und care and preservation of the public grounds and 
buildings, $200; for fuel to be used by the Janitor, 
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$300; and for insurance of the capitol building and 
State library, $600. Though these sums are specifically 
appropriated for these separate purposes, they are pay- 
able out of what is mentioned as the contingent fund. 
They are, however, segregated from the sum mentioned 
in section 29, and are independent of its provisions. 
And section 33, in the last paragraph, declares that all 
these capitol building expenses shall be paid on the 
requisition of the officers having those matters in charge. 

Under these sections, it is plain that all expenses in 
the execution of any law for which the Legislature has 
made no appropriation, other than the expenses for sta- 
tionery and other matters for the inferior State officers 
mentioned, are payable on the order of the Governor 
alone; and that the expenses of such articles for these 
officers cannot be paid without their own respective 
requisitions: But it is not clear whether these expenses 
are payable on the requisition of these officers alone, or 
only on their requisition with the Governor’s order 
superadded. It is, however, unmistakable that the cap- 
itol building charges, including the expense of its insur- 
ance, are payable on the requisition of the officer having 
those matters in charge—and that if the Governor does 
not have them in charge, the expense of the insurance is 
not payable on his order. It is not so clear whether the 
charge for insurance of the State library is payable on 
the requisition of the officer having charge of the capitol 
building, with the insurance of which it is by the section 
connected, or on the requisition of the Librarian, having 
the library in charge. 

If these certain sums, appropriated for these specified 
purposes, are not properly a part of a contingent fund, 
such as was contemplated by section 25 of chapter 14 of 
the Code, there is no pretense that that section applies 
to these sums. On the other hand, if they are properly 
deemed a part of such a contingent fund, then section 32 
of the act of 1873 designates the officer upon whose 
requisition they shall be paid, and if that officer is not 
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the Governor, this section requires the payment on the ,,J8%. 
requisition of a different officer; and the former law, to— 


this extent, is incompatible with the latter, and therefore 
by necessary implication, is repealed. 


The Constitution, in Article 6, contains these provi- 
sions : 

“30. No act hereafter passed shall embrace more than 
one object, and that shall be expressed in the title. But 
if any object shall be embraced in an act which is not so 
expressed, the act shall be void only as to so much 
thereof as shall not be so expressed, and no law shall be 
revived or amended by reference to its title only, but the 
law revived, or the section amended shall be inserted at 
large in the new act.” 

Counsel argue that, under these provisions, so much 
of chapter 111 of the act passed in February, 1873, 
making appropriations of public money, as designates 
the officer on whose requisition the appropriations to pay 
the expense of insuring the capitol building shall be 
paid, is void. 

In legislative bodies, the connection of different meas- 
ures having no relation to each other in one bill, in 
order to unite members of the Legislature who favored 
either, in support of all, was, before the adoption of con- 
stitutional provisions such as those contained in the sec- 
tion just quoted, a serious evil greatly needing correc- 
tion. The failure to indicate in the title of the bill, the 
object intended to be accomplished by the legislation, es- 
pecially when the bill was read, not fully, but merely by 
its title, the result of which was, that members who did 
not examine its contents, often voted without a knowl- 
edge of its object, was likewise such an evil. 

Provisions similar to those of the present Constitution, 
in question, except the qualification as to acts, a part but 
not all the objects of which are expressed in the title, 
were adopted in Virginia, asa part of the Constitution 
that took effect in 1852; and the first of them was again 
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adopted in the Constitution of this State that took effect 
in 1863. 

These regulations are wel! adapted to the correction of 
the evils at which they are aimed. But, whether, if the 
provision that requires the object of an act to be expressed 
in the title, be strictly construed, it will not produce greater 
evil, isa question for careful and deliberate considera- 
tion. We do not extend this suggestion to the provision 
which directs that no act thereafter passed shall embrace 
more than one object ; because, as we will notice, the qual- 
ification of that provision in the present Constitution, 
averts the mischief which, without the qualification, it 
might accomplish. The detail of preparing and passing 
a separate act for every object of legislation is so distaste- 
ful to most law makers; the practical discrimination be- 
tween what are elements or incidents of the substantive 
object of an act,and what are materially different ob- 
jects, is so perplexing ; and the accurate expression of 
the object of an act in the few words which convenience 
as well as immemorial usage has allowed to the title, is 
so difficult, even to the most competent and careful leg- 
islators; that in many acts heretofore passed, exact com- 
pliance has not been, and in others hereafter passed, we 
fear, will not be attained. These provisions, contempla- 
ted in connection with the imperfect compliance with 
their literal requirements in Virginia and this State, 
since their adoption, have been the occasion of much 
embarrassment to legislators and jurists, and of grave 
apprehensions to citizens interested in the efficacy of 
statutes and the security of persons and property. 

The literal restriction, in the present Constitution, of 
these provisions, to acts thereafter passed, and the dis- 
placement of the former Constitution by the new one, 
perhaps, may relieve previous legislation from the em- 
barrassment of such provisions in former Constitutions, 
except so far as under their operation rights may have 
vested. But this we do not now consider. 

The provision in this Constitution, in effect, that if any 
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object shall be embraced in an act, that is not expressed 


in the title, the act shall be void as to so much as em- 
braces such object—but as to that only—implies the im- 
portant declaration, that the prohibition to embrace more 
than one object in the same act, is merely directory ;— 
and that, though an act embraces several objects, if all 
or any of them be expressed in the title, the act, other- 
wise properly passed shall be valid as to the objects ex- 
pressed. 

In two states, having in their constitutions a provis- 
ion that no law shall cmbrace more than one subject, 
and that this shall be expressed in the title, the courts 
have held, in effect, that the provision was merely direc- 
tory tothe members of the Legislature, and operative 
only on their consciences ;—and that the failure to com- 
ply with it did not impair the validity of the legislative 
act. But such construction of the provision in the Con- 
stitution of this State, that the object of an act shall be 
expressed in the title, is excluded by the explanatory 
provision, that the act shall be void only as to so much 
as shall not be expressed in the title. The action of 
these courts, however, shows that their apprehension of 
mischief from the provisionsin question was so strong as 
to influence them to disregard the fundamental principle 
generally recognized and applied, that whatever is pro- 
hibited by a constitution, if in fact done, is ineffectual. 

In a number of states having provisions exactly or 
substantially similar to our own, on this subject, the 
courts have construed them liberally, so as to sustain the 
validity of the statutes. In this State, the late Supreme 
Court of Appeals consisting of three Judges, one of 
whom dissenting, 
relative to the title, more inimically to the validity of 
statutes impugned on this account, than any other court 
whose action on the subject we have seen. But that case 
—if the construction adopted by the majority of the 


in a late case, construed the provision 


Court be law—is not close enough in its analogy to this, 
to furnish a precedent for its decision. 
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The question whether the object of an act is expressed 


“in the title, is determined by acomparison of the act 


and the title,—and is not influenced by any former law 
which the later act, if valid, expressly or by implication, 
repeals, 

Without venturing to declare any uniform rule, or 
suggest any general principle as to the precision or com- 
pleteness with which, under the provision in question, 
the object of an act must be expressed in the title, in or- 
der to the validity of the act, we may say with propriety, 
that, in our opinion, while the most liberal construction 
favorable to the validity of legislation which the lan- 
guage admits, will be sufficient to suppress the evil against 
which it is directed, such construction will be most con- 
ducive to the quiet and security of rights, generally 
deemed valid—an object which the law ought always, as 
fur asjustly practicable, to effectuate. And we will add 
—as a proposition that will more than control the decis- 
ion of the question now in consideration—that when the 
principal object ofan act is expressed in the title, and the 
act embraces with such principal object, other auxiliary 
objects, the act, if not otherwise objectionable, is valid, 
not only as to the principal but likewise as to the auxili- 
ary objects. 

A title is generally a brief statement of the subject of 
an act. If, under the constitutional provision, there be 
any material difference between the subject and the ob- 
ject of an act, then, as we have seen, it is not enough, in 


this State, to express the subject, but is indispensable to 


express the object in the title, in order that the act may 
be valid. Still, brevity is a prevailing. attribute in the 
character of a title. Consequently, its language should 
be construed in the most comprehensive sense :—Though 
it may be questionable whether the words of a title 


should be held to be more comprehensive than the same 
words when used in the body of the statute to which the 
title relates. 

In the largest sense of the language, the making of an 
appropriation may comprehend the payment of the 
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money set apart. But whether, strictly, it can mean 
this or not, the appropriation is nothing, in effect, with-— 


out the means of obtaining the payment. The appro- 4 Preston 


priation implies the means. When, in the title ofan act, 
an appropriation is mentioned as its object, what is nec- 
essary to obtain the payment is implied as indispensable 
to the efficacy of the appropriation. 

As we have seen, in the title of the act passed in 1873, 
the object expressed is to appropriate the public money 
to pay general charges on the government. On the prin- 
ciple we have stated, this is a sufficient expression of the 
object of the act to sustain the provision indicating the 
officer on whose requisition the money should be paid. 

Ina large number of acts passed in Virginia, and in this 
State, since the Constitution adopted in 1851 took effect 
in 1852, that have been, by the courts and the people, 
recognized and acted on as valid laws protecting the pe1- 
sons and securing the property of citizens, the respect- 
ive objects of the acts are not expressed in the titles as 
adequately as the object of the act before us is expressed 
in the title of this act. It is by no means clear that in 
the title of the act establishing a Code of Laws for this 
State, passed in 1868, any actual object is expressed as 
satisfactorily as the object of this act is expressed in this 
title. And we have no assurance that legislation in this 
respect will receive more attention in the future than it 
has in the past. ‘To hold that section 33 of the act, ap- 
propriating public money, is void as to the designation 
of the officer on whose requisition the money is payable, 
would furnish a precedent for the construction of other 
statutes on different subjects, the observance of which 
would probably subvert private and public rights and 
interests to an extent that it is fearful to conjecture. 

The provision that no law shall be revived or amended 
by its title, but the law revived or the section amended 
shall be inserted at large in the new law, does not relate 
tothe repeal ofa law either by express words, or by the 
enactment of a subsequent law with which the former is 
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And 
“the provision does not require that, when a section is 
amended, the act amending it shall recite or show on its 
face that it does so, or that it shall in any manner indi- 


inconsistent—by which it is necessarily displaced. 


cate that any such section previously existed. 

The purpose of this provision is to inhibit the revival 
or amendment of a law by mere reference to its title, 
and to require that an act of the Legislature shall state 
on its face the law that it constitutes. As the Legisla- 
ture, when it thinks proper, may change the existing 
laws, or make new ones, and two inconsistent laws can- 
not at the same time regulate the same subject, the former 
necessarily ceases to be law while the latter prevails. 

The act passed in February, 1873, making appropria- 
tions of public money, does not revive or amend any act 
by its title. 
chapter 14 of the Code, or any other provision of any act, 
is continued in force by chapter 111, of the Act passed in 
1873—a question not material in the consideration of 
this branch of the subject—such part or element as well 
as the new matter with which it is combined and em- 
The Constitution 
As far as any former law is in- 
consistent with this statute, it can no longer be effectual. 
If the provision of section 25, that no money shall be 
drawn from the contingent fund without the requisition 
of the Governor, can apply to the special fund withdrawn 
from the general contingent fund—or what is so called 
—and appropriated to the insurance of the capitol build- 
ing and State library, and chapter 111 requires that this 
fund be paid on the requisition of one or more officers 
other than the Governor, then the latter act 
necessary implication repeals the former provisions to the 


If any part or element of section 25 of 


bodied is inserted at large in the act. 
does not require more. 


by 


extent of their incompatibility, and the Constitution 
does not avoid or impair the efficacy of the legislative 
act. 

The Constitution, in Article 7, contains this well known 
section : 
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“5, The chief executive power shall be vested in a 


Governor, who shall take care that the laws be faithfully—j, 


executed.” 

This section embodies two provisions that were separ- 
ately contained in the last two Constitutions of Virginia 
adopted before the formation of this State, and in the 
first Constitution of this State, and are found inthe Con- 
stitutions of most of the States of the Union. 

Counsel argue, or at least suggest, that the provision 
that the Governor shall take care that the laws be faith- 
fuly executed, in connection with the act passed in 1873, 
that apropriates money to insure the capitol building, 
authorizes the Governor to procure the insurance and 
order its payment. 

If this provision authorizes the Governor to insure the 
rapitol building, it requires him to do so. It confers no 
authority other than what is implied in the imposition 
of the duty. 
adoption of the respective Constitutions of Virginia 
and West Virginia, and, it is supposed, those of other 
States, that where the instrument did not constitute the 
law and indicate who should enforce it, the Legislature 


It was contemplated in the formation and 


should not only enact laws for the regulation of the govern- 
ment and society, but should provide or specify the officers 
It was not intended that the 
Legislature should merely declare the laws, and leave the 


who should execute them. 


Governor to enforce them. The provision which re- 
quires that the Governor shall take care that the laws 
be faithfully executed does not generally, if ever, make 
it the duty of the Governor himself to execute the laws. 
But, as the language imports, it makes it his duty carefully 
to observe the manner in which the different officers of the 
government’ exercise their proper functions and execute 
the laws committed to their charge, or their failure to 
perform such duties; and when they fail to act, or act 
improperly, if he has the power to remove them from office, 
todo so; or if he has not, to bring the subject to the 


cognizance of that department of the government which 
12 . 
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has the power to remove or punish them. A distinet 
provision authorizes the Governor to call the military to 
enforce the execution of the laws; but it does not re- 
quire him to do so, except when their execution by the 
proper civil officers is resisted by force too powerful to 
be otherwise overcome. 

We have found but one case decided in any of the 
States in which the provision in question was relied on 
as authority for any action of a Governor; and in that 
case it was held that the provision did not sustain the 
action. 

The Legislature may require the Governor to perform 
other duties than those specified in the Constitution, not 
incompatible with his dignity and constitutional func- 
tions. But whether, in any case, when the Legislature 
provides that a public act shall be done, yet fails in any 
manner to indicate the officer by whom it shall be per- 
formed, the provision that the Governor shall take care 
that the laws be faithfully executed, requires the Gov- 
ernor himself to do the act, and if so, in what cases, are 
questions of interest and importance which we do not 
decide. Certainly, however, it will not be presumed, in 
the construction of a doubtful statute, that, because of 
this constitutional provision, a Legislature, purposely or 
otherwise, fails to indicate an officer to do what it re- 
quires to be done. On the contrary, whenever the lan- 
guage of legislation can be understood to indicate such 
an officer, it will be construed to do so. 

When the Legislature requires another officer to per- 
form a public act, we scarcely need say the Governor 
has no authority to perform it. 

There is no peculiar fitness in the Governor’s insuring 
the capitol building or having any special charge of its 
insurance. Though the Legislature, in 1872, appropriated 
money for the insurance of the building for the years 
ending respectively in 1872 and 1873, we do not learn 
that the Governor procured or ratified the insurance, or 
made any requsition or order for the payment of the pre- 
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miums. So that neither the character of the duty, nor 


the action of the Governor and Auditor, indicates the——> 
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understanding that the Governor ought to have, or in fact °™¢ Freston 


did have charge of the insurance ; or in any way furnishes 
a reason to presume that section 33 of the act passed in 
1873 relative to the officer who should procure the insur- 
ance referred to the Governor. 


Counsel object to a construction of this section, that 
attributes or assigns to the Janitor the duty of. procuring 
or approving the insurance of the capitol building, be- 
cause, as urged, he is not a fit officer for the purpose, and 
keeps no record. 

At the time when the act in question was passed, and 
when the order for the payment of the insurance was drawn; 
the Janitor was—as he now is—an officer of the State, 
with assistants, receiving an annual salary, and for a part 
of the year a further per diem compensation, such as to 
invite the services of a person of more than ordinary in- 
telligence and integrity. By the statute, it is made his 
duty to guard and take care of the capitol building, 
with all the apartments in or connected with it. Histrust, 
in the custody of the apartments in the capitol, inelud- 
ing the furniture, records, and public documents, is impor- 
tant; and his character ought to be equal to the trust. 
Compared with these duties, that of procuring the insur- 
ance of the capitol building, or of approving it when the 
State House Company has procured it as the Governor 
has done, is but trivial. The act requires no record. The 
Auditor preserves the requisition in his office, as a 
voucher for the payment, and the State House Company, 
for whose benefit the property is insured, preserves the 
policy of insurance. But if it be proper that the Jani- 
tor keep a record or account of this and other matters in 
his charge, there is no reason why he should not to do so. 

If the care of the capitol building does not necessarily 
imply the procurement or approval of the insurance, 
when an appropriation for insurance is made, neverthe- 
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less the two functions are so closely connected, as natur- 
Here the 
Legislature has provided that a janitor shall be elected 
and paid, and that he shall take care of the capitol build- 
ing, and has appropriated money to pay for the insurance 
of the capitol building and State library, and has de- 
elared such capitol building charges shall be paid on the 
requisition of the officers having those matters in charge, 
We are all of opinion that the Legislature did not intend 
to make the charges mentioned payable on the order of 
the Governor; and three of us are of opinion that by 
these provisions the Legislature intended and effectually 
enacted, that the charges should be paid on the requisi- 
tion of the Janitor. 

The provision in section 31, appropriating money to 
pay for gas, ice, water and other necessaries, and care of 
the public grounds and buildings, and that in section 33, 
appropriating money to pay for insurance of the capitol 
building, are similar ; and the provisions in the separate 
paragraph at the end of the latter section, that all such 
capitol building charges shall be paid on the requisition 
of the officers having those matters in charge, has the 
If, 
under the constitutional and statutory provisions that 
have been discussed, or any of them, it be the duty of 
the Governor to procure the insurance of the capitol 
building, it is likewise his duty to purchase the gas, ice, 
If it is not his duty to pur- 
chase these articles and make his requisition for pay- 
ment, itis not his duty to procure or approve the insur- 
ance of the capitol building or to make his requisition for 
the payment of charges therefor. Wecannot readily con- 
strue the law to require the Governor to purchase the nec- 
essaries mentioned; and unless we do so, we cannot con- 
strue it to require him to procure the insurance. On the 
other hand, if the law requires the Janitor to purchase 
the gas, ice, and water, it requires him to procure the in- 
surance of the capitol building, and to make his requisi- 


same relation to each of these antecedent provisions. 


water and other necessaries. 
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tion for the charges of all. So that any construction of 


these laws other than that which we adopt would lead toyz, 


absurdity. 


Counsel argue that, even if the Governor had no au- 
thority to make the order to the Auditor to issue his 
warrant on the Treasurer for the money to pay the char- 
ges on the insurance, yet the Auditor was concluded by 
the order, and was bound to make the payments; and 
that this Court should compel him to do so. 

But, as the Governor had no authority to make the 
order and the Auditor was not authorized upon his or- 
der to pay the money appropriated for the insurance of 
the capitol building, it is self-evident, that if this Court 
has, and may in this form, exercise jurisdiction of this 
case, it cannot compel the Auditor to issue the warrant. 
The action of the Governor is invalid, whether the 
Janitor has authority, or has acted on the subject, or not. 
But the Janitor has the authority to do so, and has 
procured the insurance and made his requisition in fa- 
vor of the insurers, and the Auditor has issued his war- 
‘ant in their favor for the payment of the premiums, 

The Attorney-General suggests that this Court can- 
not, by mandamus, compel the Auditor who has exercis- 
ed his judgment, to act in opposition to it: That the 
proceeding is in effect against the State, and not author- 
ized: And that the mere agents of the insurance com- 
panies cannot maintain mandamus tu obtain money once 
payable to the companies, which has been by the agents 
voluntarily paid to the companies. But we are not re- 
quired to consider these questions in order to dispose of 
this case. 

The return to the mandamus nisi is sufficient, the de- 
murrer thereto is overruled, a peremptory mandamus is 
refused, the petition is dismissed, and costs are awarded 
to the defendant against the petitioners. 


HAYMOND, PRESIDENT, and PAuLL and Moors, 
JUDGEs, concur in the foregoing opinion, as well as the 
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Juneterm, Points decided and the judgment rendered ;—except 


——Snieae that Pauti, June, thinks the capitol building char- 
and Preston ges were omitted in the legislation on the subject, and 
Renae? Were not payable on the order of the Governor or the 


requisition of the Janitor or any other officer. 


RETURN TO THE MANDAMUS NIst ADJUDGED SuFFI- 
CIENT, DEMURRER TO RETURN OVERRULED AND PERr- 
EMPTORY MANDAMUS REFUSED. 
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. When a debtor has conveyed land to a trustee to secure 
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a debt, and 


afterwards another person and the debtor agree that the former_ 


shall purchase the land and hold it as a security for the purchase 
money he pays, and accordingly the debtor acquiesces and the 
other purchases the land, the transaction constitutes a trust which 
a court of equity will enforce. 


. Time does not commence to run against a suit to enforce an express 


trust, till the trustee, by word or act, denies the trust, and the 


beneficiary has notice of the denial. 


3. When a trustee sells the trust subject and receives the money for 


it, though he promises the beneficiary to pay the money, the court 
of equity nevertheless retains jurisdiction to enforce the payment 


. A bill cannot be maintained by distributees against an executor of 


his own wrong, who has sold property of the deceased, to have an 
account and obtain a decree against the former for the proceeds 
of the sale, unless the rightful personal representative be a party 
plaintiff or defendant. 


. When the evidence in behalf of a plaintiff in equity is sufficient 


to establish his claim, but the counter evidence adduced by the de- 
fendant impeaches and contradicts it, and there is such conflict 
that the court cannot decide the question of fact satisfactorily, 
it directs an issue. 


The opinion of the Court contains a sufficient state- 


; ment of the case. 


The Hon. James W. Hoge, judge of the circuit court 


of Mason county, presided at the hearing below. 


Myers for the appellants. 


James H. Ferguson, William H. Tomlinson and John U. 
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J. W. English, William A. Quarrier and Edward B, 
Knight for the appellees. 


HorrMAaN, JUDGE: 


Madison Nease and others, before or early in the year 
1870—the time does not appear exactly—brought 
their suit in equity, against James Capehart, executor 
of James Capehart, and Henry Capehart, in the circuit 
court of the county of Mason. In their bill they allege: 

That James Capehart and Henry Capehart were broth- 
ers, and that the wife of Rogers was their sister: That 
in the year 1839, Henry Capehart and Nehemiah Rog- 
ers were jointly seised of two tracts of land in the county 
of Mason: That being indebted to Tiernan & Co. and 
M. & F. Tiernan, they, on the 16th day of November 
in the year 1839, conveyed the lands to George W. 
Stribling as trustee: That he, on the 6th day of July, 
1840, sold the lands to James Capehart, for the sum of 
$1,367.53; and that the trustee, by deed dated the 
6th day of July, 1840, conveyed the lands to the pur- 
chaser: That before the sale was made, it was expressly 
contracted and agreed by and between Henry Capehart 
and Rogers, of the one part, and James Capehart, de- 
ceased, of the other part, that the former should pur- 
chase the lands at the sale, for the use and benefit of the 
latter, and hold the title for their use and benefit until 
they should repay him the amount of the purchase money 
with its interest; and that, upon such payment, he should 
reconvey the lands to them; and that he should permit 
them to remain in peaceable possession thereof and have 
and enjoy the rents and profits thereof for their own use 
and benefit: And that, in pursuance of this agreement, 
James Capehart did purchase the lands for the sum 
mentioned, and authorized and permitted Henry Cape- 
hart and Rogers to remain in possession of the lands 
and have the rents and profits: 

That Henry Capehart and Rogers agreed that the 
former should have and hold as his own, in severalty, 














OF WEST VIRGINIA. 


the smaller of the tracts, containing 150 acres; and that 
Rogers should have and hold as his own, in seyeralty, 
the other tract, containing 482 acres; and it was agreed 
between them and James Capehart, deceased, that the 
latter, upon being paid his purchase money and interest, 
should convey to Henry Capehart the smaller tract in 
severalty, and to Rogers the larger tract in severalty : 

That Henry Capehart and Rogers paid to James 
Capehart the sum of $1,367.53 which he had paid, with 
the interest that had accrued thereon, before the 31st day 
of March, 1860; when James Capehart, deceased, by 
deed of that date, conveyed to Henry Capehart the 
smaller tract of land: 

That James Capehart permitted Rogers to remain on 
the largertract as his own and receive the rents and 
profits thereof, to his own-use and benefit, till some time 
in the year 1850; when, with the consent of Rogers, 
James Capehart, sold and conveyed to Levi Roush, 200 
acres, part of the larger tract, by deed dated the 16th 
day of August, 1850, for the sum of $475; and at the 
time of the sale it was agreed by and between James 
Capehart and Rogers, that the sum last mentioned 
should be received by the former and applied as a credit 
on the indebtedness of Henry Capehart and Rogers to 
James Capehart ; and that in fact that sum was paid to 
and received by him: And that Rogers continued in 
possession of the residue of the larger tract and enjoyed 
the rents and profits thereof to his own use until his 
death, which occurred on the 18th day of July, 1852; 
and that thereafter, Sarah Rogers, his widow, continued 
in possession and received the rents and profits till the 
12th day of December, 1854, and that thereafter, 
Charles Rogers, one of the children and heirs of Nehe- 
miah Rogers, continued in possession and received the 
rents and profits, to the use ot himself and his co-heirs: 

That on or about the 23rd day of October, 1859, 
James Capehart, without the consent of Roger’s heirs, 


by deed’ of that date, sold to Samuel Coit the residue of 
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June term, the land, (except about 13 acres which James Capehart 


Neue had previously sold to the Mason County Mining and 
Capehart, Manufacturing Company), and received for that residue 
Fxor- the sum of $15,000 in different payments, with interest 
on those-that were deferred ; the last of which was paid 

the Ist day of October, 1868: 

That the plaintiffs are the children and heirs and hus- 
bands of children and heirs of Rogers, (for whom 
James Capehart held the legal title in trust): That 
Rogers died intestate, possessed of a large amount of 
personal property: And that James Capehart of his 
own wrong administered upon, took possession of, sold 
and otherwise disposed of the property to the amount of 
$1,000; and never rendered any account or made any 
settlement, but appropriated the proceeds to his own use 
and benefit: 

That before the sale to Coit, James Capehart had been 
repaid and overpaid his debt: 

That after the sale of the land last mentioned, upon 
James Capehart’s assurance that he had made the sale 
for their exclusive use and benefit, and that he intended 
and would account for and pay to them the proceeds of 
the sale when received by him, they acquiesced in the 
sale, and the plaintiff, Charles Rogers, who was then in 
possession of the land, as one of the heirs of Nehemiah 
Rogers, accordingly surrendered the possession to Coit: 

That James Capehart never accounted to or with the 
plaintiffs or any of them for the money received by him 
from Samuel Coit, or for any of the money or property 
received by him, James Capehart, as in the bill set forth; 
nor has his executor since the death of the testator ever 
accounted tor any such money : : 

That James Capehart departed this life in 1869, hav- 
ing made his will, by which he appointed James Cape- 
hart, Jr., the defendant, (and another person who refused 
to qualify,) his executors ; and James Capehart, Jr., quali- 
fied in the proper court as the sole executor, and took 
upon himself the administration of the estate of James 
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Capehart: That the testator died seised and possessed 


of a large real and personal estate of the estimated value 


of $200,000 or more. 

The plaintiffs pray that the executor may be required 
to account to and with them, for the proceeds of the sale 
to Coit and the other sales stated, made by the testator 
to Roush and the Mason County Mining and Manufac- 
turing Company ; and for the proceeds of the personal 
estate of Rogers, deceased, administered upon by the 
testator ; and that an account be taken, stated and re- 
ported of all the payments made by Henry Capehart and 
Nehemiah Rogers to the testator on account of the debt 
of $1,367.53 ; and that the executor be required to make 
and file an inventory of all the real and personal estate 
of his testator that came to his hands to be administered : 
And that the plaintiffs have such other relief as to equity 
pertains. 

James Capehart, Jr., the executor, in his answer, ad- 
mits the relationship of James Capehart, deceased, Henry 
Capehart and the wife of Rogers ; the execution by Henry 
Capehart and Rogers of the deed of trust to Stribling, 
trustee ; the sale of the lands by the trustee, and pur- 
chase by James Capehart, deceased, and the execution of 
the deed by the former to the latter, as alleged: But 
the respondent says : 

He denies that there was any contract or agreement 
express or implied on the part of James Capehart, de- 
ceased, with Rogers and Henry Capehart, or either of 
them, to purchase the lands for their use and benefit, or 
to hold the title till they should repay him the amount 
of the purchase money, and then reconvey to them, or 
permit them to hold and occupy the lands as their prop- 
erty and enjoy the rents and profits thereof for their own 
use and benefit: But on the contrary the respondent al- 
leges that the sale was absolute and unconditional, and 
that James Capehart, deceased, by virtue thereof, became 
possessed of the absolute title as far as Henry Capehart 
and Rogers were concerned : 
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That James Capehart was compelled to purchase the 

lands for his own protection and security, for the follow- 
ing reasons: On the 31st of March, 1838, Henry Cape- 
part and Rogers conveyed the lands to Samuel G. Shaw, 
to secure the payment of the following debts: A bond to 
James Capehart, deceased, for $617.35 of the same date 
with the deed, payable on demand ; a bond to John Cape- 
hart for $1,000 dated the 15th of March, 1838, payable 
on demand; a bond to indemnity James Capehart, de- 
ceased, as security for Henry Capehart and Rogers, in 
an indebtedness to Henry Rupert, administrator, 
amounting tu $300: And by the terms of the deed five 
years were given to Rogers and Henry Capehart to pay 
the debts therein secured; which time had not expired 
at the time of the sale under the deed to Stribling, trus- 
tee: 

That James Capehart paid off the bond of $1.000 to 
John Capehart, and the indebtedness for which he, 
James Capehart, was security to Rupert’s estate, secured 
in the deed to Shaw, trustee: That the debt to James 
Capehart secured by that deed was never paid by Henry 
Capehart or Rogers : 

That if any such contract as is alleged in the bill was ever 
made—which the respondent again denies—it is without 
consideration and is utterly null and void: And, fur- 
ther, that if any such contract was made, it was not in 
writing, and is void under the statute of frauds and 
perjuries, which the respondent—as he says—pleads and 
relies on: 

That Henry Capehart and Rogers were men of straight- 
ened means and embarrassed circumstances; and James 
Capehart, out of kindness, permitted them to occupy the 
premises, and did not compel them to account for the 
rents and profits of the lands: 

The respondent denies the allegation that it wasagreed 
that Henry Capehart should hold the tract centaining 
150 acres as his own, and that Rogers should hold 
the tract containing 482 acres as his own in severalty ; 
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and that James Capehart upon being repaid the purchase 


money which he had paid for the tracts, with interest— 


thereon, should reconvey the smaller tract to Henry 
Capehart and the larger tract to Rogers; but says, as he 
has done before, that there was no contract or agreement 


by which Henry Capehart and Rogers were to have any 


interest, jointly or severally, in either of the tracts of 
land: 

That it is true that James Capehart on the 31st day of 
March, 1860, conveyed a portion of the land to Henry 
Cavehart by deed with covenant of general warranty, with 
a reservation shown by the deed; that the respondent is 
not advised of the consideration ; but that it was not, 
and. for reasons suggested, could not have been, made in 
pursuance of such an agreement as is stated in the bill: 

That James Capehart permitted Rogers to remain in 
possession of the larger tract after his purchase, not in 
pursuance of any agreement, but simply to aid his sister, 
the wife of an improvident man : 

That James Capehart sold and conveyed 200 acres of 
the tract to Roush; but that the sale and conveyance 
was not with the consent of Rogers; nor was it agreed 
that the proceeds should be received by James Cape- 
hart and applied upon the indebtedness of Henry Cape- 
hart and Rogers, or that the proceeds were paid to or rec- 
eived by James Capehart in pursuance of any agreement 
with Rogers: 

That Rogers remained in possession of the land till 
his death, by the permission of James Capehart ; and 
Sarah Rogers, his wife, continued in possession of the 
land till her death, and her children or some of them 
continued in possession of it, till the sale by James 
Capehart to Samuel Coit, by the like permission : 

That during all the time from the purchase of the 
lands by James Capehart to the respective times when 
heconveyed them, he claimed and exercised full, com- 
plete and absolute control over them, and that the pos- 
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session was held by Henry Capehart and Rogers as his 
tenants, and by his consent and sufferance: 

That about the 23rd of October, 1859, James Cape- 
hart, without the consent of the plaintiffs, sold the resi- 
due of the larger tract to Coit and conveyed it to him 


‘for the priceand onthe terms alleged in the bill, and 


that Coit has been in possession of the land since the 
date of the purchase: That James Capehart did not, 
at the time of making this sale or afterwards, declare to 
the purchaser or to the plaintiffs that it was for the bene- 
fit of the children or heirs of Nehemiah Rogers, for 
whom he held the legal title in trust: That if any such 
declaration ever was made, the same was without con- 
sideration and void under the statute of frauds and per- 
juries ; which statute as well as the statute of limitations 
—as the respondent says—are by the answer pleaded and 
relied on: 

That Nehemiah Rogers died intestate ; but that he did 
not own a large amount of personal property ; nor did 
James Capehart of his own wrong, administer upon the 
personal estate and take possession of and sell and other- 
wise dispose of it to the amount of $1,000, or appropri- 
ate such estate or any part of it to his own use or 
benefit : 

That James Capehart had not before the sale by him 
to Coit, been paid in full the amount of purchase money 
paid by him: That there was no request made by James 
Capehart to the plaintiffs to acquiesce in the sale by 
James Capehart to Coit, or agreement on the part of 
James Capehart that the sale was for the exclusive use 
and benefit of the plaintiffs, and that the former would 
pay to the latter the proceeds of the sale; nor was the 
possession of the land surrendered in consideration of 
any such agreement: 

That James Capehart in his lifetime received from 
Samuel Coit the purchase money for the land sold him, 
and that he never accounted to complainants for the 
money, and this respondent has never accounted to them 
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forit: That James Capehart did ‘not in his lifetime, 5.250. 

nor has this respondent since his death, rendered any~~y.,. 

account to the plaintiffs whatever : Capehawts 
Exor. 


That James Capehart died on the 25th of January, 
1869, having made his will whereby he appointed James 
Capehart, the respondent, and another his executors ; and 
that the other declined to qualify, and James Capehart 
qualified as stated in the bill: That the testator died 
seised and possessed of an estate amply sufficient to 
meet any legal claim that can be brought against it: 

That, as the respondent is advised, the claims asserted 
in the bill are recoverable, if at all, by the personal 
representatives of Rogers, and a suit cannot therefore be 
maintained in the name of hisheirs only: And that for 
these claims the plaintiffs have a plain, complete and ade- 
quate remedy at law: And that the court of equity, 
therefore, has no jurisdiction : 

And the respondent prays that these objections may 
avail to the same extent that a formal demurrer would. 

The respondent calls for strict legal proof of every al- 
legation of the bill not expressly or by plain implication 
admitted. 

In an amended bill the plaintiffs allege that Nehemiah 
Rogers, in his lifetime, and the plaintiffs after his death, 
while occupying the larger tract of land mentioned in the 
original bill, made large and valuable improvements, with 
the full knowledge of James Capehart, deceased, and 
without any objection on his part : 

That at the time of the trust sale of the lands men- 
tioned, they were worth at least $5,000 in cash ; and that 
Henry Capehart and Nehemiah Rogers, but for the 
agreement with James Capehart, deceased, mentioned, 
could and would have made some other arrangement for 
the purchase of the lands for their use and benefit ; but 
relying on the contract and good faith of James Cape- 
hart, deceased, they made no other arrangement, and 
proceeded to perform their part of the contract. 

James Capehart, Jr., in his answer says: 









































104 


1874. 
June Term. 


Nease 
v. 
Capehart, 

or. 


SUPREME COURT OF APPEALS 


That Nehemiah ‘Rogers never did occupy the larger 
tract of land as his own in severalty ; but that previous 
to and up to time of the sale in 1840, he occupied the 
lands as joint tenant with Henry Capehart : 

That no partition or agreement for a partition of the 
land was ever made : 

That at the time of the sale of the larger tract, the 
lands were not worth $5,000 in cash : 

That, if, at the time of the sale in 1840, James Cape- 
hart had not made as the respondent says he did not 
make, the agreement mentioned in the bill, Henry 
Capehart and Rogers could not and would not have 
made any other arrangement for the purchase of the 
lands for their own use and benefit ; and that they were 
not, by any such contract, prevented from making any 
other, and that. no such contract as is alleged was éver 
performed by either party. 

The parties state other facts which, or most of which, 
however, are relied on merely as evidence of the sub- 
stantial allegations already set forth. 


The replication to each answer is general. 
The bill was dismissed. 
The plaintiffs appealed. 


The original bill, without the amendment, involves 
the question whether, under the law of Virginia, when 
a debtor has conveyed land to a trustee to secure a debt, 
and afterwards another person and the debtor agree that 
the former shall purchase the land and hold it as a secu- 
rity for the purchase money he pays, and accordingly 
the debtor acquiesces and the other purchases the land, 
the transaction constitutes a trust which a court of equity 
will enforce. The amendment to the bill annexes to 
this subject of inquiry the additional circumstance that 
the action of the purchaser prevents the debtor from 
making any other arrangement to avert an absolute sale 
of the land; and the original bill and amendment con- 
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nect other circumstances: But it may be preferable, and 
perhaps necessary, to consider the simple question that 
first presents itself, apart from the other elements, by 
which it might be influenced. 

When I commenced to investigate this case, I hoped 
to be able to ascertain and state some one or more char- 
acteristic principles that uniformly constitute a trust 
cognizable in equity and distinguish it from a mere con- 
tract or other liability, recognized at law: But upon such 
examination and reflection as I have had the opportunity 
to bestow, I find the authorities bearing on several phases 
of the subject so indistinct and inharmonious, and the 
subject so intricate, that it would be very difficult to dis- 
cover and hazardous to assert any such general distinct- 
ive principle. I will, therefore, merely note some of 
the authorities more or less pertinent, that I have ex- 
amined, and make such suggestions as occur to me ; and 
state my conclusion as to whether or not the case in 
question constitutes such a trust. 

It may be worth while to remark, that by different courts 
and commentators, sometimes the confidence reposed 
in the trustee or holder of property for the benefit of an- 
other, and at other times the interest or right of the ben- 
eficiary in or to the property recognized and enforced in 
equity only, indifferently, is mentioned as the trust. Per- 
haps it may be properly said that the confidence is the foun- 
dation of the peculiar interest or right, and gives to it the 
name of trust. Though, generally, mere mutual prom- 
ises and a compliance by one party will not create the 
trust. 

Lord Chief Baron Gilbert, in his Treatise on Uses and 
Trusts, (pp. 1, 2, 59, 270,) says: 

“ An use is where the legal estate of lands is in a cer- 
tain person, and a trust is also reposed in him, and all 
persons claiming in privity under him, concerning those 
lands that some other person shall take the profits, and 
be so seised or possessed of that legal estate to make 
14 
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and execute estates according to the direction of the per- 


~son or persons for whose benefit the trust was created.” 


“But the chancery that examinesthe conscience, with 
regard to men’s actions, considers with what design agree- 
ments are made ; andit is contrary to natural equity that 
when any man has taken lands to keep for another, he 
should deceive him, and take the profits himself.” 


“At common law any use might be raised by words 
only.” 

“Tt seems at common law a use might have been raised 
by word, upon a conveyance that passed the possession by 
some solemn act, as a feoffment ; but where there was no 
such act, there it seems a deed declaratory of the uses 
was necessary; for asa feoffment which passed the estate, 
might be made at common law, by parol; so by the 
same reason might the uses of the estate be declared by 
parol; but where a deed was requisite to the passing of 
the estate itself it seems it was requisite for the declara- 
tion of the uses, as upon a grant of a rent, or the like. 
So it seems a man could not covenant to stand seised to 
a use, without a deed, there being no solemn act; but 
yet a bargain and sale by parol has raised a use without, 
and it has been held to do so since the statute, in cities 
exempted out of the statute.” 

Elsewhere, as is seen, the learned author has stated 
the proposition, without qualification, that any use might 
be raised by words only. 

I do not see in the passage last quoted any distinction 
of practical importance to us at this day. I suppose the 
question, whether the legal estate could heretofore have 
been or may now be, or in fact is, transferred by deed or 
parol, or whether the trust is declared by deed or by 
writing not sealed, would now be deemed in equity a 
matter of little influence in the determination whether 
the court would recognize and enforce the use or trust. 
At any rate, I apprehend such distinction is not ma- 
terial in this inquiry. 
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Sir Edward Sugden, in his notes upon the work just 


cited, (p. 52, top p. 111) stating the purport of the decision ,,,, 


of the court of King’s Bench in the case of. Altham v. 
Anglesey (Gil. Eq. Rep., 17) says: 

“The common law makes no distinction between trusts 
and confidences and uses.” 

Mr. Spence, in his Treatise on Equitable Jurisdic- 
tion (vol. 1, pp. 494, 495, 497) says: 

“Lord Northington, than whom no one took greater 
pains to inform himself of the principles on which the 
the jurisdiction which was entrusted to him, should be 
exercised, said that in essence ancient uses and modern 
trusts were the same; that there was no difference in the 
principles and rules applicable to them ; though there 
might be in the extent of the application of those rules.” 

“The following is Lord Nottingham’s description, in 
1676, of express trusts: ‘Express trusts are declared 
either by word or writing; and these declarations ap- 
pear either by direct manifest proof, or violent and neec- 
essary presumption; these last are called presumptive 


trusts, and that is, when the court, upon consideration of 


all the circumstances, presumes there was a declaration, 
either by word or writing, though the plain and direct 
proof thereof be not extant.’ ” 

Mr. Justice Story, in his Commentaries on Equity 
Jurisprudence (sec. 964) says: 

“A trust, in the most enlarged sense in which that 
term is used in English jurisprudence, may be defined to 
be an equitable right, title or interest in property, real 
or personal, distinct from the legal ownership thereof.” 

Mr. Perry, in his Treatise onthe Law of Trusts, (secs. 
8, 13 and 75,) says: 

“Our present trusts are almost identical with the old 
uses.” 

“Sir Edward Coke’s definition of an use has been 
adopted as an accurate legal description and definition 
of atrust. In his words applied to a use, ‘a trust is a 
confidence reposed in some other, not issuing out of the 
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land, but as a thing collateral, annexed in privity to the 
estate of the land, and to the person touching the land, 
for which the cestui que trust has no remedy but by by 
subpeena in chancery.’ 

* “Tt has been a mooted question whether at common 
law uses could be raised by parol, or even by deed with- 
out seal, upon a conveyance of lands. But there seems 
to be no good reason for the doubt. As the estate itself 
could be transferred without writing, it would seem to 
follow that uses declared at the time in the presence of 
‘witnesses might be effectually established. 

“‘ Mr. Sanders says that in the commencement uses were 
-of a secret nature, and were usually created by a parol 
‘declaration. Mr. Lewin says, that trusts like uses are in 
their own nature averrable, i. e., may be declared by word 
of mouth without writing, in the absence of a statute re- 
quiring it.” 

Parts of the first, second, third and fourth, and the 
seventh and eighth sections of the English Statute of 
Frauds, enacted in 1678, (29 Car. II, Chapter 3,) are as 
follows : 

‘Sec. 1. All leases, estates, interests of freehold, or terms 
of years, or any uncertain interest of, in,or out of any 
messuages, manors, lands, tenements, or hereditaments, 
made or created by livery and seisin only, or by parol, 
and not putin writing and signed by the parties so mak- 
ing or creating the same, or their agents thereunto ‘law- 
fully authorized by writing, shall have the force and ef- 
fect of leases or estates at will only, and shall not, either 
in law or equity, be deemed or taken to have any other 
or greater force or effect. 

“Sec. 2. Except, nevertheless, all leases not exceeding 
the term of three years from the making thereof. 

“Sec. 3. And moreover, that no leases, estates, or in- 
terests, either of freehold or terms of years, or any un- 
certain interest, * * * of, in, to, or out of any 
messuages, manors, land, tenements, or hereditaments, 
shall be assigned, granted, or surrendered, unless it be 
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by deed or note in writing signed by the parties so as- june term. 
signing, granting, or surrendering the same, or their yay 
agents thereunto lawfully authorized by writing, or capehart, 
by act and operation of law. 7 


“Sec. 4. No action shall be brought whereby to 





charge * * * any person * * * upon any 
contract or sale of lands, tenements or hereditaments, or 
any interest in or concerning them * * * unless 
the agreement upon which such action shall be brought, 
or some memorandum or note thereof shall be in writ- 
ing, and signed by the party to be charged therewith, or 
by some person thereunto by him lawfully authorized.” 

“Sec. 7. All declarations or creations of trusts or con- 
fidences of any lands, tenements, or hereditaments shall 
be manifested and proved by some writing signed by the 
party who is by law enabled to declare such trust, or by 
his last will in writing, or else they shall be utterly void 
and of none effect. 

“Sec. 8. Provided always, that where any conveyance 
shall be made of any lands or tenements by which a trust 
or confidence shall or may arise or result by the implica- 
tion or construction of law, or be transferred or extin- 
guished by an act or operation of law, then, and in every 
such case, such trust or confidence shall be of the like 
force and effect as the same would have been if this 
statute had not been made; anything hereinbefore con- 
tained to the contrary notwithstanding.” 

A part of the first section of the Virginia Statute of 
Frauds, enacted in 1785, (Ch. 64,) re-enacted at the re- 
visal in 1849, (Ch. 143,) is as follows: 

“No action shall be brought * * * tochargeany 
person * * * upon any contract for the sale of real 
estate, or the lease thereof for more than one year; 
* * * unlessthecontract * * * orsome memo- 
randum or note thereof, be in writing and signed by the 
party to be charged thereby, or his agent.” 

It would seem that the English Parliament, in the leg- 
islation before us, distinguished between an agreement to 
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June term, Sell land and an agreement to sell an interest in or con- 





Neae cerning land; and it unquestionably distinguished be- 
Capshart, tween the conveyance or creation of an estate or interest 

Exor. in land and the creation of a trust or confidence of or 
relating to land. It is manifest that the English stat- 
ute, with this distinction, was in view when its exact lan- 
guage was in part copied into the Virginia statute. It 
is therefore very difficult, if not impossible, to escape the 
conviction, that, when our Legislature adopted and re- 
enacted that part of the statute which requires that a 
contract for the sale ot real estate or a note or memo- 
randum of such contract shall be written and signed by 
the party to be charged, and discarded and omitted the 
provision that declared the invalidity of a trust or con- 
fidence relating to land, the Legislature intended that 
the provision re-enacted, with the meaning before attrib- 
uted to it, should furnish the measure of the statute law 
on the subject ; and that the common law, so far as not 
thereby modified, would remain in force. But for this 
circumstance in the legislation, and adjudged cases, it 
would seem to me, that the general spirit of the statute 
that requires conveyances of land to be by deed or will; 
the statutes that require deeds and writings for the con- 
veyance or sale of or in respect to real estate, to be re- 
corded in order to their validity against purchasers for 
valuable consideration without notice; and the statute 
quoted requiring a contract for the sale of real estate, or 
note or memorandum thereof, to be written and signed, in 
order that an action on it may be maintained ; considered 
together, should influence the court of equity to withhold 
its action in execution of a trust relative to real estate 
which in its nature might easily be declared or indicated 
by writing signed, when not so authenticated. 

It is noticeable, that the fourth section of the English 
statute, as well as the Virginia statute, in terms, merely 
inhibits an action upon the contract without writing, but 
does not declare the contract void: While the seventh 
section of the former statute declares the trust itself ut- 
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terly void, if not proved by writing. The one provis- 
ion, in terms, merely inhibits the remedy at law: The 
other expressly so extinguishes the right, that nothing 
vital remains for the action of the court of equity, in 
which, if existent, it would be cognizable. Never- 
theless, this Court has adopted the principle of the 
fourth section and applied it in suits for specific execu- 
tion of contracts for the sale of lands, when there has 
not been part performance or some other act or condi- 
tion that, according to the doctrine of the court, excepts 
the case from the application of the principle. 

Judge Lomax, in his Digest of the Law of Real Prop- 
erty; (vol. 2 p. 145,) says: 

“By the English statute of frauds it is expressly re- 
quired that all declarations of trust, (which is construed 
to comprehend declarations of uses also) shall be in writ- 
ing. This section of that statute has not been adopted 
in Virginia, and the declaration of a use must be re- 
garded as a contract for the sale of land, or conveyance 
of an estate of inheritance or freehold, or for a term of 
more than five years, before it can be brought within the 
provision of our statute of frauds, or our statute of con- 
veyances.” 

In the case of the Bank of the United States v. Carring- 
ton and others, decided by the Supreme Court of Appeals 
of Virginia in 1836, (7 Leigh 566,) John Adams pur- 
chased from Marx lots in Richmond, and caused them to 
be conveyed to Richard Adams, his brother, who execu- 
ted his notes for the purchase money. John Adams en- 
dorsed his notes, and Richard Adams executed a deed to, 
trustees, re-conveying the property to secure the pay- 
ment of the purchase money. John Adams paid no 
money at the time, though as endorser of the notes he 
became responsible for the purchase money, and he af- 
terwards paid it. 
his notes, became responsible for the purchase money, 
but received no benefit, whatever. 

In that case Judge Brockenbrough says : 


Richard Adams, by the execution of 
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“Tt is a well established principle in England, that if 
one man purchase an estate in lands and do not take the 
conveyance in his own name, but in that of another, the 
trust of the legal estate results to him who pays the pur- 
chase money. This trust results by the mere operation 
ot law, though the person in whose name the convey- 
ance is taken executes no declaration of trust. Sugden 
on Vendors, ch. 115, sec. 2. p. 443; Gascoigne v. Thwing, 
2 Vern. Ch. 366; Ross v. Norvell, 1 Wash.16; Boyd v. Mc- 
Clean, 1 Johns. Ch. (N. Y.) 586. The proofs ought how- 
ever, to be very clear, if the trust does not arise on the 
face of the deed itself. Jbid. And the resulting trust 
may be proved by parol evidence, after the death of the 
person in whose name the conveyance is taken. Sugden 
on Vendors, pp. 444-5; Lench v. Lench, 10 Ves. Jr. Ch. 
511.” 


The Judge then speaks of the provisions of the sey- 
enth and eighth sections of the English Statute of 
Frauds, already quoted, and proceeds: 

“These clauses are not found in our statute of frauds. 
If in England the courts have decided that where the 
conveyance is made to a third person, and not to the pur- 
chaser, there is a resulting trust to the man who advan- 
ces the money, much more ought that decision to be made 
here where there is no law directing the declarations of 
trusts to be made in writing.” 

The other Judges expressed similar opinions, and the 
court held the trust valid. 


Of course the English authorities distinguish be- 


‘tween resulting trust, that are expressly excepted from 


the general provision and allowed to be proved by ver- 
bal testimony, and other trusts that by the provision are 
required to be proved by writing. It is however re- 
markable that some American authorities in states where 
the same statutory provision are alike applicable to each, 
or where there is no such provision applicable to either, 
nevertheless distinguish between the one and the other 
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In several cases in which I see 
no good reason for it, I find this discrimination. 

As wellas I can learn without access to the statute books, 
the Pennsylvania Statute of Frauds, in force from the year 
1779 to 1856, as far as it related to real estate, consisted 
of the principal parts of the first, second and third sections 
of the English Statute, as they have been above tran- 
That statute did not contain either of the pro- 
visions of the fourth, seventh or eighth sections of the 
English Statute or that of the Virginia statute, which 
have been transcribed. Though the Pennsylvania stat- 
ute enacted in 1856, I believe, does embrace the seventh 
and eighth sections of the original statute. 

The provisions of the former statute relative to estates 
and interests in or out of lands, if they do not actually 
reach, at least approximate much more nearly to most 
classes of trusts than the provision of the Virginia stat- 
ute, which, in language, relates merely to actions on 
agreements to sell real estate. 

As Iam informed, the Kentucky and Mississippi statutes 
on this subject are substantially the same as that of Vir- 
ginia. The Indiana statute is the same as that of Vir- 
ginia, except that it has a section providing that noth- 
ing contained in any law shall prevent any trust from 
arising or being extinguished by implication of law. 

The statutes of most of the states of the Union contain 
the provisions of the English statute as to trusts. 

In Lessee of German v. Gabbald, decided by the Supreme 
Court of Pennsylvania, in 1811, (3 Binney, 302, 303-5) 
chief justice Tilghman said, the other two judges, Yeates 
and Brackenridge concurring: 


class of parol trusts. 


seribed. 


“The objection to the parol evidence is founded on 
our act for prevention of frauds and perjuries.” “The 
first section of our act contains the first three sections of 
the English Statute.” “This provision seems to apply 
rather to legal estates than to trusts, and it was so con- 
sidered by the English legislature, for they have added 
15 
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a provision with respect to trusts which is entirely omit- 
ted in our act of assembly. By the seventh section of 
the statute, all declarations or creations of trusts or con- 
fidence of any lands, shall be manifested and proved by 
some writing signed by the party entitled to 
create such trust, or by his last will in writing, or else 
shall be void ; but the eighth section declares, that when 
the trust arises by implication or construction of law, or 
is transferred or extinguished by act or operation of law, 
it shall be of the same effect as if the statute had not been 
made. Now if our act does not comprehend the case of 
trusts, there is an end of the question, because there will 
be nothing to prevent parol evidence of any thing by 
which a trust may be inferred.” 

In Brown v. Dysinger, decided in 1829, (1 Rawle, 
408): On an execution against Shortel, land owned by 
him was taken and sold by the sheriff and purchased by 
Walker, and a deed was made to him. The testimony 
tended to prove that, at the sale, Walker stated that he 
was purchasing the land for Brown, and afterwards said 
he had bought it for him. Justice Smith, delivering 





the opinion of Chief Justice Gibson and himself—a major- 


ity of the court—but three Judges sitting—said : 

“The question, then, is whether the engagement of 
David Walker concerning the land, although not in 
writing, is made void by our act for preventing frauds 
and perjuries; which in fact was, and is, the turning 
point of the case. We are of opinion that it is not, and 
that the parol evidence was properly admitted by the 
Chief Justice on the trial of the cause. The object of the 
act was the prevention of fraud; and to allow it to be 
interposed as a bar to the performance of this parol en- 
gagement, would, in my opinion, encourage the very 
mischief which the legislature intended to prevent. 

“David Walker, at the sheriff’s sale, declared, again 
and again, that he purchased for Samuel Brown. Al- 
though he afterwards obtained a deed for the land from 
the sheriff to himself, yet in equity, he was, under the 
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circumstances, a trustee for Samuel Brown; 2 Serg. & 





Rawle,.(Pa.) 461. To me itis evident, that the conduct of — 


David Walker, was calculated to do an injury to Samuel 
Brown, in much as it prevented others from bidding 
and purchasing ; for his declarations clearly led those in- 
clined to purchase, to believe he was acting for a poor 
man, that he was buying for him and _ not for himself. 
No doubt Samuel Brown was induced by David Wal- 
ker to rely on him, and therefore, did not take any steps 
to secure the land, and David Walker should not reap 
the benefit of such conduct; nor can he, fora trust there- 
by arises to Samuel Brown, for whom he becomes a trus- 
tee. To decide otherwise, and allow him to hold the 
land, under such circumstances, would be supporting a 
breach of trust, and a fraud in law; 4 Serg. & Rawle, 
(Pa.) p. 539, 540 and 570.” 

In Haines v. O'Conner, decided in 1840, (10 Watts, 
319,) Alger issued a fiert facias against Haines, which 
was levied on a lot owned by the latter; and in 1823, the 
lot was sold and purchased by O’Conner. There was 
evidence that, at the sale, O’Conner stated he was buying 
the property for Haines; but none that he made any 
promise to the latter or agreement with him, to do so, 
or that he had any negotiation with him on the subject. 
On the contrary the evidence rather indicates that 
O’Conner merely proposed to let Haines have it upon his 
payment of the purchase money. Judge Grier, President 
of the court of common pleas, charging the jury, said: 

“Many suits have been brought on the supposition, 
that the case of Peebles v. Reading, and Brown v. Dysin- 
ger, established the doctrine, ‘that if I proclaim that I 
hold my house for B., on terms of conveying to him 
when he shall reimburse me, this is not a contract for 
sale within the statute of frauds, buta trust which a court 
of chancery would execute. 


“But those cases do not teach this doctrine, and if they 
did, it has since been overruled. Kisler v. Kisler, 


2 Watts, 325. 
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“Have you any proof to satisfy you that any fraud or 
contrivance was used by O’Conner to get this property 
below its value? Is there any evidence that his inten- 
tion was generally known at the sale? or that even 
Wendt would have bid a dollar more than was bid for 
the property? Do you believe that the numerous 
creditors of the plaintiff, whose claims were not covered 
by this sale, refused to bid in order that the property 
might be struck off low for the use of the plaintiff and 
his family? All the testimony bearing on the subject 
is that of one witness, who says that O’Conner said to 
Wendt, ‘Do not bid, I am bidding in for Peter.’ Was 
this, if said at all, said forthe purpose of an artifice, with 
an intent to get the property at under price, and then re- 
fuse to let the plaintiff have it? Did he get a bargain of 
the property by this contrivance ? ” 

Justice Rogers, delivering the opinion of the Supreme 
Court, said: 

“A -purchaser at a sheriff’s sale, who has paid the 
money, can only be held a trustee, ex malaficio on the 
ground of fraud: and where he is guilty of fraud, he is 
a trustee for the creditors and for the debtor also, unless 
the debtor be particeps eriminis. But without the in- 
gredient of fraud, as in the case of private sales, he may 
avail himselt of an protection of the statute of frauds.” 

_ It should be observed, that in this case it does not ap- 
pear that there was any promise on the part of the pur- 
chaser, or negotiation between him and the debtor, or 
any confidence imposed by the debtor in the purchaser. 

In Jackman v. Ringland, decided in 1842, (4 Watts 
& Sergeant, 149,) Jackman the younger, the plaintiff, 
proved that an execution in favor of Vandergrift against 
Jackman the elder, was levied on the land of the latter, 
and in 1819, the land was sold for $600, to Ringland. 
The slsinitt then offered to prove that there was an 
agreement between Ringland and Jackman the elder, 
that Ringland should purchase the land and hold the 
title, and that Jackman should be at liberty to redeem 
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the land by payment to Ringland of the purchase money ,,,, 


and interest, and a compensation for trouble; that Jack- 
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1820 ; that the plaintiff was the son and heir of Jack- 
man the elder, and at his death was an infant ; that, as 
soon as the plaintiff came of age, he tendered the money 
and interest, and he had the money in court ready to 
pay; but the court below rejected the evidence offered, 
on the ground that, if given, it would not avail. 

Justice Rogers, delivering the opinion of the court, 
said : 

“That parol evidence may be received to establish a 
trust has been repeatedly ruled, but the question is, what 
is a trust which comes within the principle? It is con- 
fined, as I take it, to those cases of resulting trusts which 
arise from an implication of law, as for example, where 
the money is paid by one, the property purchased and 
the title taken in the name of another. In such and 
similar cases, the legal title is in one, the equitable title in 
another, and to prevent fraud, the fact of payment may 
be established by parol evidence. Equity will decree the 
purchaser a trustee for the use of the person who paid 
the purchase money. But where there is nothing more 
in the transaction than is implied from the violation of 
a parol agreement, equity will not decree the purchaser a 
trustee. These principles are explicitly recognized in Kis- 
ler v. Kisler, (2 Watts, Pa. 323); Sidlev. Walters, (5 Watts, 
Pa. 391); Robertson v. Robertson, (9 Watts, Pa. 32); Haines 
v. O’Conner, (10 Watts, Pa. 313); Bivler v. Wilson, not re- 
ported ; andin Fow v. Heffner, (1 Watts, & Serg. Pa., 372). 
The latter resembles the present case in all its features. 
Had it been that Jackman paid the purchase money, it 
would have been a resulting trust provable by parol, for 
it is admitted that parol evidence, in a proper case, may 
be admitted to establish a trust, although the conveyance 
be absolute on its face. To hold this to be a mortgage, 
when in truth it isa sale, would be a virtual repeal of 
the act of frauds. Besides, the same attempt was made 
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in Fox v. Heffner, without success. The fact that the 
property belonged to Jackman can make no difference. 
It was a judicial sale, and it would be of the most mis- 
chievous consequence if the purchaser at a public. sale 
could at any distance of time have an absolute turned 
into a defeasable title by parol evidence.” 

In Murphy and Butler and wife v. Hubert, decided in 
1847, (7 Penn. St., 420,) Murray made a deed to Delia 
Chase, for land. She afterwards became Mrs. Butler, and 
Butler and wife made a deed to Hubert for half the land. 
Murray died, and his children made a deed to Murphy 
for the same land. There was testimony tending to 
prove that Delia Chase had bought the property, in whele 
or in part, to secure it for the benefit of her brother who 
was in debt, and that she either paid nothing, or if she 
paid anything, the money she paid was repaid to her. 

The judge below instructed the jury that the statute 
of frauds required all trusts, interests or estates in lands, 
to be in writing, except such as arise by operation of law; 
and that the trust set up was not of that kind. 

Chief Justice Gibson, said: 

“A careful examination of the cases in our reports has 
led me to nothing but a few loose dicta which could give 
color to the doctrine that a parol declaration of trust is 
within our statute of frauds. 

“That the first three sections of the English statute, 
forming by consolidation the first in our act, are appli- 
cable exclusively to legal estates, is demonstrable by the 
fact, that trusts were specifically provided for in the 
omitted section, though these sections like our own sec- 
tion contain the clause, ‘in law or equity,’ on which the 
opposite hypothesis is founded. The obvious design of 
it was to prevent an equitable estate from being trans- 
ferred, and the design of the seventh section was to pre- 
vent a trust estate from being created by parol. As was 
intimated in Pugh v. Good, (3 Watts & Serg., Pa., 56,) much 
misconception has arisen by looking into the English 
statute and the decisions on it, and not exclusively to 
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our own. Perhaps no decision has declared in words 
that an express parol declaration of trust is valid in 
Pennsylvania; but all the decisions in support of im- 
plied trusts have gone on a principle which extends 
equally to them. Had the substance of the seventh sec- 
tion been adopted by the courts here, it might have been 
considered as a part of our common law; but the cur- 
rent of judicial decision has undoubtedly swept the 
other way. As to the point before us, there is neither 
difficulty nor doubt ; but the direction as to other points 
seems to have been unexceptionable.” 

In Graves v. Dugan, decided in 1835(6 Dana, 331): 
At asheriff’s sale on an execution against Dugan, in 
1827, a tract of land owned by Dugan was sold and 
Graves bought it, and in 1832 he obtained from the 
sheriff a conveyance for the land. 

Dugan filed a bill alleging that the purchase was made 
at his instance, for his benefit, and with his money. 
Graves, in his answer, denied that he had bought the 
land for Dugan, or that the latter had paid the price. 

Chief Justice Robertson, delivering the opinion of the 
court, said: 

“Such a resulting trust as that claimed in this case 
should be established by clear and convincing evidence 
of the only fact from which it could have arisen by im- 
plication of law; that is, the payment by Dugan of the 
money, in consideration of which the conveyance was 
made to Graves by the Sheriff’ “A trust did not result 
by implication of law from such a payment to Graves 
after he had paid the sheriff with his own money. Nor 
could any trust created by an oral agreement merely, be 
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enforced against Graves consistently with the statute of 


frauds and perjuries.” 

In Green v. Ball, decided in 1868, (4 Bush, 586,) 
Weller, administrator of Cooper, sued Green in equity, to 
enforce a vendor’s lien for $2,000, with interest, on land 
sold by Cooper to Green for that amount, and under a 
judgment in the suit the land was sold and purchased by 
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Mitchell, to whom it was conveyed. He subsequently 


‘conveyed the land to Ball, who brought suit for the pos- 


session. The defendant answered that the purchase by 
Mitchell was made in pursuance of an express contract 
between him and the defendant, that Mitchell would 
purchase the land for the debt and take the responsibility 
of paying for it, for the defendant, in order to avoid a 
sacrifice of the land, and that the purchase should operate 
as a mortgage to secure repayment to Mitchell. 

Judge Hardin, delivering the opinion of the court, 
said : 

“ The agreement between Mitchell and the appellant 
not being alleged to have been in writing, it is contended 
that it could not be set up and enforced for the appel- 
lant’s relief, because, by the first section of chapter 22 of 
the Revised Statutes, the right of action is prohibited on 
contracts existing in parol, for the sale of real estate.” 

“If we were required to construe the statute, unaided 
by any previous decisions of this court, we should not 
be inclined to regard it as applicable to this case, as the 
alleged parol agreement does not reasonably import a 
sale of the land by Mitchell to the appellant, but simply 
a contract devolving a trust on Mitchell, which the ap- 
pellant might enforce in equity if not fraudulent on his 
part, or within the interdiction of some law other than 
the statute of frauds. But that such a contract is not 
within the operation of the statute, may be regarded as 
settled by repeated decisions of this court. Langhorne 
v. Payne, 14 B. Mon., (Ky.,) 624; Martin v. Martin, 16 
B. Mon., (Ky.,) 8; Miller’s Heirs v. Antle, 2 Bush, (Ky.,) 
407.” 

In thecase of Williams Sr. v. Williams Jr., decided in 
1871, (8 Bush 241): Under an execution in favor of 
the Louisville and Shepardsville Plank-road Company 
against Williams Jr., in July, 1855, a tractof land own- 
ed by him was sold, and purchased by Tyler, agent of the 
Company. It seems that by the law of Kentucky, after 
such a sale there was a right of redemption. Under an- 
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other execution in favor of Brown against Williams Jr., 5,,)%i iy. 
in 1856, his equity of redemption in the land was sold, yz. 


and purchased by Brown. Afterwards, in the same year,  capehart, 
Brown and Tyler each assigned to Meriwether and 
Williams Sr. all the right title and interest they acquir- 

ed by their respective purchases; and the sheriff made 

a deed to them for the land. In 1860, Meriwether re- 

leased his interest to Williams Sr.. Williams Jr., in 

his petition alleged that the transaction between Brown 

& Tyler, and Meriwether and Williams Sr., were all 

for his benefit, under an agreement to that effect; that 

each of the purchases was under a like agreement and 

trust, with the right on his part to redeem the property— 

and that the appellant held it merely as security for the 

money advanced. Williams Sr., denied the allegations 

of the bill, and relied on the statute of frauds. The 

circuit court permitted the petitioner to redeem; and the 

Court of Appeals unanimously affirmed the judgment. 

Chief Justice Pryor, delivering the opinion of the 
court, says: 

“The facts show that this was not a sale of any lands 
to the appellee by the appellant, but a mere holding of 
the legal title obtained upon a promise made to extend 
the time of redeeming the plaintiff’s property, and as a 
security for the moneys they had advanced for him.” 

After quoting from the cases of Griffin v. Coffey and 
Green v. Ball, (already referred to,) and other cases, the 
Chief Justice proceeds : 

“In our opinion, this was a trust that might have been 
enforced as against either Meriwether or the appellant, 
and that they obtained the deeds and held the property 
merely to secure them in the money they had advanced 
for the appellee, and that such was the understanding 
and agreement of all the parties.” 

The principle decided is generalized in the syllabus, 
thus: 

“A trust was created by purchasing land at execution 
16 
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sales upon a verbal agreement between the owner and 
purchaser that the purchaser would hold the land as se- 
curity for the money advanced and interest, and that the 
owner should have the right to redeem. 

“Acquiring and holding the legal title to land by pur- 
chasing at execution sales and otherwise, under a verbal 
agreement between the owner of the land and the pur- 
chaser that the land and title should be held as a securi- 
ty for moneys advanced and interest thereon, and that 
the owner should have the right to redeem the lands, 
created a trust which is enforced.” 

In Arnold v. Cord, decided by the Supreme Court of 
Indiana in 1861, (16 Ind. 177), Judge Perkins said: 

“Suit to avoid a conveyance for fraud. Judgment was 
rendered for the plaintiffs.” 

“The facts of the case are these: Cord had mortgaged 
his land to the State ; Arnold induced Corn to let him 
purchase the land at the sale on the mortgage, promising 
to hold it for Cord’s benefit, and to permit him to re- 
deem it: Arnold intending all the time to cheat Cord 
out of the land. He promised to give Cord a right to 
redeem, but baffled him in relation to it, till it was too 
late for Cord to raise the money to prevent the sale, and 
after the sale refused it altogether.” 

“A person agreeing verbally to bid in land for another 
at asheriff’s sale, shall be bound and decreed to hold in 
trust. though he took the title in his own name, and 
pleaded the statute in bar. Denton v. McKenzie, 1 Desaus- 
sure, 289.” 

In Soggins v. Heard, decided by the Supreme Court of 
Mississippi in 1836, (31 Miss., 426) Judge Fisher, deliv- 
ering the opinion of the court, said: 

“It is not now an open question, that when a party 
agrees before the sale to purchase property about to be 
sold, under an execution against a party, and give such 
party the benefit of the purchase, that the agreement is 
binding, and will be enforced. The defendant, upon the 
faith of such an agreement, may have ceased his efforts to 














OF WEST VIRGINIA. 


raise the money for the purpose of paying off the execu- 
tion, and thus preventing a sale of his property. It will 
not do to say that the party promising was moved 
merely by friendly or benevolent considerations, and 
may therefore, at his option, decline a compliance with 
his agreement. Such considerations constitute the foun- 
dation of almost every trust, and the trustee should be 
held to account as nearly as possible, in the same spirit 
in which he originally contracted. But it is said that 
the agreement, if in fact made, was void under the stat- 
ute of frauds. The statute has reference alone to the 
sale of lands, and not to a contract to purchase by one 
person for the benefit of another.” 

It is observable that, in most of the cases cited, as well as 
others of kindred character that [have examined,where the 
trusts have not been sustained, the effect of the statute of 
frauds is assigned as the sole or principal reason of their 
invalidity. Generally, the treatment of the subject un- 
mistakably indicates the understanding on the part of the 
judges, that, if the indications of 
trusts had been in writing and signed by the party sought 
to be charged, they would have beensustained. But, as we 
have seen, in Virginia there was no statute of frauds 
applicable to trusts except those arising in agreements to 
sell real estate—and parol trusts were as valid as written 
ones, 


declarations or 


Mr. Perry in his Treatise on Trusts (sec. 96) says: 

“Where there is no valuable consideration, yet if the 
settler, by a clear and explicit declaration, duly executed 
and intended to be final and binding upon him, makes 
himself a trustee, courts of equity wi!l enforce the trust, 
whether the nature of the property be legal or equitable, 
and whether it be capable or incapable of transfer. It it 
is a mere agreement, without consideration, to create a 
declaration of trust, courts will not act upon it; but if a 
party has declared himself to be a trustee, the benefici- 
ary interest in the property becomes vested in 
the cestui que trust without further action, and cestui que 
trust can enforce his rights.” 
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The cases of Pye and Dubost, ex parte, (18 Ves. Jr. Ch. 
140,) and Stapleton v. Stapleton, (14 Sim. 186-87, 37 Eng, 
Ch. Rep.) and some other cases cited by Mr. Perry, 
which I have seen, and the late case of Morgan v. Mal- 
leson, L. R.10 Eq. 475,) go far to sustain this state- 
ment. These cases leave a very narrow and imperfectly 
defined border between trusts and mere promises. They 
relate to trustsof personalty: But, where the statute of 
frauds does not apply, I do not perceive any difference 
between trusts of real and personal property. It would 
seem that when the former are, the latter likewise would 
be deemed valid. 

Chancellor Kent, in his Commentaries (vol. 4 pp. 135, 
143,) says: 

“A mortgage is the conveyance of an estate by way of 
pledge for the security of debt, and to become void on 
the payment of it. The legal ownership is vested in the 
creditor ; but, in equity, the mortgagor remains the ac- 
tual owner, until he is debarred by his own default, or 
by judicial decree. 

“A deed, absolute on the face of it, and though regis- 
tered as a deed, will be valid and effectual as a mortgage, 
as between parties, if it was intended by them merely as 
a security for a debt, and this would be the case though 
the defeasance was by an agreement resting in parol ; 
for parol evidence is admissible in equity, to show that 
an absolute deed was intended as a mortgage, and that 
the defeasance has been omitted or destroyed by fraud, 
surprise or mistake.” 

Late authorities, however, affirm, generally, that when 
the purpose of the conveyance. is to secure the payment 
of money, the right in equity to redeem will exist, though 
there be no fraud, mistake, or surprise, other than the 
promise or indication by the grantee that, on the pay- 
ment of the money, he will reconvey, and the failure to 
do so. 

In the Bank of the United States v. Carrington, (7 
Leigh 566—see 687,) President Tucker said : 
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with us long established that the equity of redemption 
may be sustained by parol evidence, and that a deed ab- 
solute on its face may by such evidence be turned into 
amortgage. Ross v. Norvell, 1 Wash. 14. Robertson v. 
Campbell; 2 Call 421, Conway v. Alexander, 7 Cranch 
(Sup. Ct. U. 8.) 218.” 

In Phelps v. Seely and others, (22 Gratt. 573—see 589,) 
Judge Bouldin delivering the opinion of the court, said; 

“There is no doubt that a resulting trust may be set 
up by parol testimony against the letter of a deed ; and 
it is also true that a deed absolute on its face may by 
like testimony, be proved to be only a mortgage.” 

Each of the judges just mentioned states the proposi- 
tion quoted, generally. 

In Morris v. Nixon’s Executors, decided by the Su- 
preme Court of the United States in 1843, (1 How. 118,) 
Morris, through his brother, applied to Nixon, his broth- 
er-in-law, to loan him $5,000 on a mortgage of real es- 
tate. Nixon insisted on an absolute conveyance by the 
former to him, in consideration of a previous indebted- 
ness—which he said would be a full consideration—and 
a bond for the $5,000; but Nixon suggested that, if he 
should think fit, he might use his right for the benefit of 
Morris and his family ; and he wrote to Morris that he was 
sure he had confidence in him as to the mode proposed. 
Morris complied. Mr. Justice Wayne delivering the 
opinion of the court, said: 

“Our object is to dispose of the case for the present, 
by assigning to the deed its true character in equity, un- 
der all the circumstances attending its execution. 

“The charge against Nixon is, substantially, a fraudu- 
lent attempt to convert that into an absolute sale which 
was originally meant, by himself and the complainant, 
to be a security for the loan. Itis in this view of the 
ease that the evidence is admitted to ascertain the truth 
of the transaction, though the deed be absolute on its 

face. ‘The transaction was begun by Morris, with the 
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request of a loan from Nixon, for which he offered a se- 
curity upon the property for the management of which 
Nixon was his agent. It ended by Morris giving to 
Nixon a deed for the property, absolute on its face, and 
also a bond for a loan of $5,000. Unless, then, some 
proof has been givento show that they truly bargained 
upon another footing, and that the loan did not form the 
chief inducement for the execution of the deed, and had 
not been treated by both parties as a substantial part of 
the consideration, though not expressed in the recital, 
equity will interpret it to be a security for money 
loaned.” 

In Babcock v. Wyman, decided in 1856, (19 How. 289) 
Wyman was indebted to Babcock, his brother-in- 
law, as trustee and executor, and land of the for- 
mer was mortgaged to the latter to secure the debts. 
Babeock urged Wyman to make him an absolute 
deed for the land, that he might manage it and apply the 
rents and profits to the interest and liquidation of the 
principal of the debts; and Wyman by deed purporting 
to be in consideration of a sum corresponding with that 
of the debts and interest due, conveyed the estate to 
Babcock, with the express understanding that the con- 
veyance should stand as a security only for the debts ; 
and Wyman delivered to Babcock possession of the land. 

Mr. Justice McLean, delivering the opinion of the 
Court, said : 

“Such a transaction as set out in the bill, between 
brothers-in-law, in the nature of things might be sup- 
posed to have taken place in the mutual confidence of the 
parties; and in the final adjustment there should be no 
evasions or subterfuges to gain an advantage.” 

The learned Justice quotes from a number of cases, 
and the Court, two Justices dissenting, held that the 
conveyance is a mortgage. 

In Russell v. Southard, decided in 1851, (12 How. 
139,—see 147.) Mr. Justice Curtis, delivering the opin- 
ion of the Court, said: 
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“To insist on what was really a mortgage, as a sale, is 
in equity a fraud, which cannot be successfully practiced, 
under the shelter of any written papers, however precise 
and complete they may appear to be. 

“This view is supported by many authorities. Maxwell 
v. Montacute, Precedents in Ch. 256; Dizon v. Parker, 
Ves. Sr. Ch. 225 ; Prince v. Bearden, 1 A. K. Marsh. (Ky.) 
169; Oldham v. Halley, 2 J. J. Marsh, (Ky.) 113; Whit- 
tick v. Kane, 1 Paige, Ch. (N. Y.) 202; Taylor v. Luther, 
2Sumner, (Ist Cir. U. 8.) 232; Flagg v. Mann, Ibid. 
538; Overton v. Bigelow, 3 Yerg. (Tenn.) 513; Brainerd 
v. Brainerd, 15 Conn. 575; Wright v. Bates, 13 Verm. 
341; McIntyre v. Humphries, 1 Hoff. Ch. (N. Y.) 331; 
1 Kent. Com. 143, note A., and 2 Greenl’s Cruise, 86, 
note. 

“It isthe doctrine of this court, that when it is al- 
leged and proved that a loan on security. was really in- 
tended, and the defendant sets up the loan as a payment 
of purchase money, and the conveyance is a sale, both 
fraud anda vice in the consideration are sufficiently 
averred and proved to require a court of equity to hold 
the transaction to be a mortgage.” 

In Campbell v. Dearborn, decided hy the Supreme Ju- 
dicial Court of Massachusetts in the present year, 
(American Law Times for March, 1874, to be reported 
in 109 Mass:) Dearborn the defendant advanced money 
to pay a debt due from Campbell, the plaintiff to Tirrill, 
for a tract of land; and five days afterwards Campbell 
executed to Dearborn a deed, on its face conveying the 
land absolutely. It seems that at first, the plaintiff had 
reason to believe that the defendant advanced the money, 
as a friendly act, with a view to give the plaintiff time 
to raise it, and would in a few days, on repayment of the 
money and a compensation for his trouble, reconvey the 
land: No definite time was named for the repayment. 
Afterwards the defendant refused to take a mortgage, 
insisting on the ownership of the property ; and the con- 
veyance was made. 
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Justice Wells, delivering the opinion of the court, 
“said : 

“From the whole case we are satisfied that it was a 
transaction between borrower and lender, and not a real 
purchase of the land by the defendant. Weare brought 
then, to the question, can equity relieve in such a 
case ? 

“We cannot concur in the doctrine advanced in some 
of the cases, that the subsequent attempt to retain the 
property, and refusal to permit it to be redeemed, con- 
stitutes a fraud and breach of trust, which affords ground 
of jurisdiction and judicial interference. There can be no 
fraud or legal wrong in the breach of a trust from which 
the statute withholds the right of judicial recognition.” 

But the Justice refers to the doctrine of the Supreme 
Court ot the United States and of different states, that an 
advance of money and absolute conveyance of land, with 
the purpose, in fact though not expressed, to secure the 
payment, is in equity treated as a mortgage; and pro- 
ceeds : 

“Upon the whole, we are convinced that the doc- 
trine may be adopted without violation of the statute of 
frauds, or any principle of law or evidence ; and if prop- 
erly guarded in administration, may prove a sound 
and salutary principle of equity jurisprudence. It is a 
power to be exercised with the utmost caution, and only 
when the grounds of interference are fully made out, so as 
to be clear from doubt. 

“Although proof of the existence and continuance of 
the debt, for which conveyance was made, is most influ- 
ential to that effect ; yet the absence of such proof is far 
from being conclusive to the contrary. Rice v. Rice, 4 
Pick, (Mass.) 349; Flagg v. Mann 14 Pick, (Mass.) 467, 
478 ; Russell v. Southard, 12 How. (Sup. Ct. U.S.) 139; 
Brown v. Dewey, 1 Sand. Ch. (N. Y.) 56. When it is 
considered that the inquiry itself is supposed to be made 
necessary by the adoption of forms and outward appear- 
ances differing from the reality, it is hardly reasonable 
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that the absence of an actual debt, manifested by a writ- 
ten acknowledgment or an express promise to pay, 
should be regarded as of more significance than the ab- 
sence of a formal defeasance. It of course compels the 
party attempting to impeach the deed to make out his 
proofs by other and less decisive means. But as an af- 
firmative proposition it cannot have much force. 

“A mortgage may exist without any debt or 
personal liability of the mortgagor.” 

In Griffin and wife v. Coffey, &e., decided by the Court 
of Appeals of Kentucky, in 1849, (9 B. Mon. 452): 
Under an execution in favor of Gann against Griffin, for 
debt, the dower interest of Griffin’s wife in a lot that had 
belonged to a former husband was sold by a sheriff, and 
purchased by Gann; and the sheriff conveyed to him. 
‘He conveyed to Coffey. 


other 


Subsequently another execution 
in favor of Gann against Griffin, for the residue of the 
same debt, was issued, to be levied on the equity of re- 
demption ; when Coffey paid to Gann the amount of the 
whole debt. Griffin and wife in their bill alleged that 
Coffey redeemed the property for them, and at their 
request took a conveyance in 
demnity, till the rents would 
Coffey denied the allegation. 


his own name for his in- 
pay the sum expended. 


Judge Simpson, delivering the opinion of the court, 
said : 

“In our judgment, the evidence, notwithstanding the 
denial of Coffey in his answer, established the fact that. 
the redemption of the property purchased by Gann, under 
the execution, was made by Coffey at the instance of the 
complainants and in trust for them.” 

In a case such as we have under consideration, the 
party who has conveyed land to a trustee to secure a 
debt to another, has, in equitable contemplation, the 
right of redemption. He owns the land subject to the 
payment of the debt. He may have the means to pay 
the debt or otherwise prevent or procure a postponement 
of a sale, or to promote competition among bidders, or: 
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in some way to save the land or avert its sacrifice. The 
capitalist voluntarily agrees to aid the debtor. He in- 
vests his money and receives the interest on it, and takes 
and holds the land as security, with the right to proceed 
to foreclose, as in the case of a mortgage executed by the 
one party directly to the other. Accordingly, the one 
makes the purchase, and the other acquiesces. If the 
debtor has means to prevent or postpone a sale, or to 
promote competition at it, the agreement naturally pre- 
vents him from doing so. The existence of the agree- 
ment, itself, if known, will generally tend to stifle 
competition. 

When in fact the agreement has such influence on the 
debtor, and such effect as to the sale, there is no doubt 
that the purchaser should be deemed and treated as a 
trustee, first, for his own security, and, secondly, for the 
benefit of the debtor. But, while the nature of the 
transaction creates a strong presumption that it has such 
influence and effect, other proof satisfactory to estab- 
lish the fact may not always or generally be attainable. 
When the purchaser solemnly agrees with the debtor 
to hold the estate merely asa security for the money 
advanced, with interest, but without further benefit to 
himself, determinable in equity upon the payment of 
money and interest, and he accordingly makes the pur- 
chase subject to this qualification, and the other acquies- 
ces; it seems much more just that the estate so acquired 
should be held subject to the stipulated equitable qualifi- 
cation, without proof that the debtor wis able to protect 
his own interest, than that the condition should be liable 
to be repudiated by the purchaser unless such proof can 
be supplied by the debtor. Besides, a simple, uniform 
rule, by which the right may be determined by the 
agreement, and the purchase and acquiescence, without 
substantive proof of consequences, is much more conve- 
nient and conducive to certainty, confidence and quiet 
as to the rights of parties. 

In a mortgage in which the borrower or other debtor 
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conveysland by deed absolute on its face, with a parol 
agreement that it is but a security for money, 
gagee advances the money upon interest and receives no 

other benefit ; and the debtor conveys the land subject 

to his equitable right. Here, the purchaser advances the 

money upon interest, and the debtor consents that he 

may purchase and so acquire the legal estate from the 

trustee, subject to the debtor’s equitable right of redemp- 

tion ; and accordingly the purchaser acts and the debtor 

acquiesces. The only difference in principle, that I per- 

ceive, between the two cases is, that in the former the: 
debtor, except so far as he js impelled by the pressure of 
his own pecuniary necessities, has the option to execute 

the deed or not; while in the case in question he may or 

may not be able to prevent the sale. But, according to 

the authorities quoted, when the purchaser agrees with 

the debtor that his purchase shail be subject to this con- 
dition, the agreement dispenses with inquiry as to the 

ability of the debtor to obviate the sale. In its essential 

characteristics, then, this transaction does not differ from 

a simple mortgage created by an absolute deed subject to 

a parol condition. Such a transaction is not deemed a 
mere contract for the sale of land. 

If the agreement that the legal estate acquired by the 
purchaser should be held only as a security for the debt, 
determinable in equity upon payment, were in writ- 
ing and signed by him, then, without serious question, 
it is supposed, the qualifying agreement would be recog- 
nized and the trust or equitable condition would be en- 
forced. But if, independently of the English Statute of 
Frauds, an oral trust may be annexed to a conveyance by 
deed,and the case is not within the Virginia statute, it is 
not perceived to be material, whether the agreement be 
oral or written. 

The distinction between mere contracts creating legal 
rights, and the constitution of trusts cognizable in 
equity, is a subject of much interest, that invites the 
thorough and analytical research and examination of 


the mort-~ 
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courts and jurists having the opportunity to bestow upon 
it the necessary attention. 

There is, unquestionably, strong reason to apprehend 
that evidence of oral agreements establishing independ- 
ent rights, and qualifying estates and rights created 
by deed, apparently absolute, is admitted much more ex- 
tensively than is consistent with the certainty and secu- 
rity of titles. This, however, as has been seen, results 
in part at least, from the limited scope of the Virginia 
statute of frauds—an imperfection which it is presumed 
will ere long arrest the attention of the Legislature. 

The English statute declaring the invalidity of trusts 
not proved by writing has been so important a_protec- 
tion against the defect and uncertainty of human un- 
derstanding and memory, as well as the crime of wilful 
falsehood, that, notwithstanding the limited education 
formerly prevailing, it has been found eminently expe- 
dient. Now that education is so general that all can ei- 
ther write or readily procure others to do so, there is 
little doubt that the Legislature will adopt the provis- 
ionsof the English statute, with its judicial interpreta- 
tion, or other provisions equally or more efficacious. 

I wish not to be understood as approving all the au- 
thorities I have quoted, tending to the result at which I 
arrive. And I deem it proper to say that it is not with 
entire satisfaction that I accept the conelusion which | 
adopt. But in the present state of the law—as it is the 
more consistent with the volume of authorities, and, I 
believe, with. the general understanding of the people of 
the State—I think it more conducive to the dispensation 
of justice. 


But the parol agreement which will change an estate 
that, by the terms of the deed creating it, is absolute, 
into an estate held in trust to secure a debt, and, upon 
the payment of the debt, for the benefit of the debtor, 
should be actual, complete and unequivocal ; and the evi- 
dence to establish it should be full and convincing. 














OF WEST VIRGINIA. 


In the case in judgment, the evidence in behalf of the 
plaintiffs is sufficient to establish the trust, but the 
counter evidence adduced by the defendant, in whole or 
in part, impeaches and contradicts it. Thus, the evi- 
dence so conflicts as to make it impossible for the court 
to decide the question of fact satisfactorily, and so con- 
stitutes a case especially appropriate for the consideration 
of a jury that may see the witnesses and hear them thor- 
oughly examined. 


By the answer, and in argument, other questions have 
e ’ » > 


been made; but none of serious difficulty. 
. 


Time does not commence to run against a suit to 
enforce an express trust, till the trustee, by word or act, 
denies the trust and the beneficiary has notice of the 
denial. Here Nehemiah Rogers and the plaintiffs had 
possession of the land till James Capehart sold it in the 
year 1859. Only a part of the purchase money was paid 
in hand; and the last payment was not made till the year 
1868. At any rate,if the trust existed, the evidence does 
not prove such a denial of it by James Capehart, or notice 
of denial to the plaintiffs, and time thereafter, as would 
bar the suit. 

When atrustee sells the trust subject and receives the 
money for it, though he promises the beneficiary to pay 
it, the court of equity nevertheless retains the jurisdic- 
tion to enforce the payment. The allegation in the bill, 
whether proved or not, that after James Capehart sold 
the land he promised the plaintiffs to pay them the 
money, does not preclude the court from taking cogni- 
zance of the case. 


A bill can not be maintained by distributees against an 
executor of his own wrong who has sold property of the 
deceased, to have an account and obtain a deerce against 
him for the proeeeds, unless the lawful representative be 
a party, either plaintiff or defendant. As in this case, 
the main purpose of the bill is to enforce the alleged 
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trust and no personal representative has sued or been 
~madea defendant; and as we do not know that this will be 
done; it is not necessary now to consider whether the diff- 
erent causes of suit may be prosecuted together. 


For the reasons stated, the decision of the circuit 
court of the county of Mason, pronounced on the 24th 
day of May, 1872, is reversed, with costs to the appel- 
lants, against James Capehart, executor of James 
Capehart, deceased, and an issue is ordered to be tried in 
that court, as to whether before the sale of the tracts of 
land, one containing 140 acres and the other 420 acres, 
made on the 6th day of July, in the year 1840, by Strib- 
ling, the trustee, to James Capchart, in the bill stated, it 
was agreed by him and Henry Capehart and Rogers that 
James Capehart should purchase the two tracts of land 
for the benefit of Henry Capehart and Rogers, and hold 
then merely as a security for the purchase money paid by 
him therefor with interest. 

And the cause is remanded to the circuit court for fur- 
ther proceedings. 


HayMonD, PRESIDENT, and PAuLi and Horrmay,, 
JUDGES, concur in’ the foregoing opinion, as well as in 
the points decided. 

Absent, Moorr, JuDGE. 


DECREE REVERSED AND Suit REMANDED; AND AN 
IssuE OkDERED TO BE TRIED AT THE BAR OF THE 
CouRT BELOW. 
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WHEBLING. 


Houston v. McCLuney. 
July 20, 1874. 


1, When two joint tenants of real estate, agree with each other, that 
one shall, with his own money, erect improvements on the re 
estate jointly held, and have a lien on the interest of the other, for 
the money so expended, the agreement, with the actual erection of 
the improvements by the one and the acquiescence of the other, 
constitutes such a lien as will be recognized and enforced in a 
court of equity. 


2. But such a lien is not valid, and will not be enforced in favor of the 
tenart who erects the improvements, against a creditor of the 
other, who has caused his interest in the property to be attached 
or a purchaser under such attachment ;—whether the creditor at- 
taching, or the purchaser under the attachment, have notice of the 
previous equitable lien or not. 


3. Inasuit by a person seeking to enforce a verbal lien on real estate, 
against a creditor relying on a subsequent attachment, or a pur- 
chaser under the attachment, to avoid the lien, the latter must, by 
evidence competent against the former, prove that the party at- 
taching was a creditor, and that he sued out a sufficient attach- 
ment, and it was levied,—in order to sustain the attachment lien. 


4. When, by the record of a case it appears that on publication, the 
defendant not appearing, an office judgment stood confirmed, and 
the plaintiff recovered a debt against the defendant, this is not 
evidence of the debt against a third person claiming a lien, that, 
but for such debt, would be valid. 


5. A recital that the attachment issued in the cause was returned 
served on personal property and real estate, is not evidence of 
the issue and levy of such attachment that will constitute a lien on 
the real estate mentioned, competent and sufficient to prove the 
facts against such third person. 


6. An order that a sheriff sell personal property, and in case that prove 
insufficient to satisfy a judgment, then to sell real estate, but witha 
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condition that the plaintiff is not to have the benefit of the order 
until he shall give bond, without evidence that the personal prop- 
erty was sold or was insufficient to satisfy the judgment, or that 
the bond was given; does not prove authority to the sheriff to sell 
the real estate, or at all sustain such a sale. 


7. Every person embodies, represents and controls whatever title and 


right is vested inhim. Generally his statements and acts, and judi- 
cial proceedings, and other transactions to which he isa party, are 
evidence against himself or any person claiming to acquire a title 
or right from him, after such statement or transaction; but they are 
not evidence against a person having acquired such title or right 
before. 

8. A proceeding by attachment has the effect of a suit in equity to en- 
force a trust or lien, and binds only the parties to the proceeding, 
rather than the effect of a proceeding in rem, without specified par- 
ties, to which, however, all persons are deemed parties. 

9%. When the name of a plaintiff in a suit in equity is not stated in the 
bill, as required by the chancery practice before the Code of this 
State took effect, or as authorized by the Code, and the defendant 
demurs and answers, and the court, without other action on the 
demurrer, decrees in favor of the plaintiff, this Court reverses the 
decree. But when the plaintiff, by the allegations and proof, shows 
that he is entitled to relief, this Court remands the cause to the 
circuit court with leave to the plaintiff to amend his bill. If he fails 
to amend, the circuit court will dismiss the bill. 


The case is stated in the opinion of the Court. 


The Hon. Thayer Melvin, judge of the circuit court 
of Ohio county, presided at the hearing below. 


Caleb Boggess and George B. Caldwell, for the appel- 
lant, Mary J. McCluney. 


Asbury J. Clarke, for the appellee, Houston. 
HoFrrMaNn, JUDGE: 


Matthew H. Houston, on the 24th day of October, 
1868, sued out of the clerk’s office ot the circuit court of the 
county of Ohio, a summons in chancery against Mary 
J.McCluney and Joseph H. Pendleton, and a separate 
summons against the latter, which were served on each 
of the defendants. 

At October rules, 1868, the complainant filed his bill, 
in which he alleges: 
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That in the year 1852, he and Pendleton jointly pur- 


chased a part of a lot, numbered 16 in square numbered 


2in the city of Wheeling: That they afterwards deter- 
mined toimprove the property witha view of rendering 
it productive: That Pendleton being unable to furnish 
his half of the funds necessary for the contemplated 
improvement, it was agreed between them that whatever 
excess above his own share should be furnished by the 
complainant, should be 


ton in the property: 


a lien on the interest of Pendle- 
That in accordance with this 
agreement, a large brick building was erected on the 
That on the Ist day of July, 1859, upon ad- 
justing the accounts in relation to the improvement, it 


property : 


was found and agreed thas the complainant had paid 
$1060. more than his half of the costs : 

That about the 9th day of October, 1861, James S. 
Porter sued out an attachment at law, in the county 
court of the county of Ohio, against the property of 
Pendleton, which was levied by the sheriffon the 9th 
day of October, 1861, on his interest in the property al- 
ready mentioned; and the county court by an order made 
at its February term, 1862, ordered a sale of the interest 
of Pendleton in the lot; and, on the 6th day of Octo- 
ber, 1862, the sheriff of the county sold that interest to 
James McCluney, and afterwards, by virtue of an order 
of the circuit court of Ohio county, to which the cause 
had been removed, conveyed the interest to Mary J. 
McCluney, who still claims to hold it : 

That the property is susceptible of partition between 
and the complainant 
is entitled to have his share thereof set apart in several- 
ty, and at the same time to have the share set apart to 
Miss McCluney declared subject to the lien in his favor ; 
and unless the sum of money and interest due him on 


the parties respectively interested, 


account of the improvements be paid by some short day, 
to be appointed by the court for the purpose, to have 
that share sold for the satisfaction of the sum. 

18 
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And the complainant prays for relief. 

He exhibits the deed to Houston and Pendleton tor 
the property. 

And the complainant exhibits a copy trom the records 
of the county court of the county of Ohio, of an order 
made on the 5th day of February, 1862, in a case of 
James §. Porter against Joseph H. Pendleton, James 
M. Todd, Randolph C. Watkins and William H. 
Russell, in debt: By this record it is recited that, it ap- 
pearing that , publication was made in the mode pre- 
scribed by law against the defendant Pendleton, he was 
solemnly called but came not; that thereupon it was 
considered by the court that the judgment had in the of- 
fice against him stand confirmed and that the plaintiff re- 
cover against him $2005.26, with interest on the said 
parts thereof mentioned, as specified, and costs: And 
that the attachment against Pendleton having been re- 
turned levied on other personal and real property. speci- 
fied, and on real estate in lot No. 16, square 2 in the 
city of Wheeling ; it was ordered that the sheriff of the 
county of Ohio make sale of the personal property speci- 
fied ; and in case the moneys arising therefrom should not 
be sufficient to satisfy the judgment in full, the sheriff 
should sell the interest of Pendleton in lot No. 16, 
square 2, andthe other property; the real estate to be 
sold on a credit of six and twelve months, with interest 
from the day of sale; and the sheriff was required to re- 
turn to the clerk’s office, within thirty days after the sale 
should be completed, an account of the sale, specifiying 
the articles sold, the persons to whom, and the prices at 
which they were sold: But that the plaintiff should 
not have the benefit of the order of sale until he or some 
one for him should have given bond with good security, 
to be approved by the clerk of the court in the penalty of 
$4,550, conditioned to abide any further order the 
court should make. 

And the complainant exhibited a deed dated the 13th 
day of January, 1864, from Alonzo Loring to Mary 
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of February, 1862, it was ordered by the county court 





Houston 


of the county of Ohio, in the case then depending  ysechiney. 


wherein James S. Porter was plaintiff and Joseph H. 
Pendleton and others were defendants, that Loring, 
sheriff of the county, should, as directed, sell, among oth- 
er lots, Pendleton’s interest in lot No. 16, square 2, be- 
ing an undivided moiety or half thereof, the metes and 
bounds of which are set forth; and that he did, on the 
6th day of October, 1862, sell the same, when it was 
struck off to James M. McCluney, at the sum of $945; 
and that the circuit court of the county of Ohio, on the 
2nd day of November, 1863, directed Loring, upon 
payment of the purchase money and interest thereon, to 
convey Pendleton’s interest in the lot to the purchaser ; 
and that the court, on the 13th day of January, 1864, 
directed him to make and deliver a good and sufficient 
conveyance of the interest to Mary J. McCluney, in- 
stead of. James McCluney ; and that the purchase money 
was paid: By which deed Loring grants, bargains and 
sells the interest to Mary J. McCluney. 

At the January rules, 1871, the complainant filed his 
amended bill, in which he re-asserts most of the matters of 
the original bill, and alleges that he was not a party to 
the attachment and in no wise consented to it. 

In term, on the 3d day of April, 1871, the defendant, 
Miss McCluney, filed her demurrer, to the complainant’s 
bill and Houston joined therein. 

And Miss McCluney filed her answer, in which she 
Says: 

That in regard to the purchase and improvement of 
the property described in the bill, and the contracts 
agreements and understandings between the complain- 
ant and Pendleton, she knows nothing; but that, as set 
forth in the bill, she became the purchaser of the interest 
of Pendleton in the property mentioned in the deed from 
Loring to her, filed as an exhibit, as set forth in that 


deed ; and she prays that it may be taken as a part of 
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her answer. And she denies that the complainant has 
any lien of any kind upon the property for any amount 
whatever: And says that the claim set forth in the bill is 
one against Pendleton personally. 

Houston replied generally to the answer. 

And Pendleton filed his answer in which he admits 
the original relation set up in the bill, between himself 
aud complainant: But he denies that any valid sale of 
his interest was ever made as set up in the bill, and 
claims that his co-defendant has no title whatever ; and 
reserves all rights he may have as to the parties proceeding 
under the action whereby his interest was sold, and the 
purchaser thereunder ; but, for the purposes of this pro- 
ceeding, assents to a partition, reserving the right to be 
substituted to the place of Miss McCluney. 

The deposition of Pendleton was taken, in which he 
testifies, that about the Ist of July, 1859, Houston and 
himself determined to improve the western portion of lot 
No. 16, the property in the bill mentioned, which they 
had purchased: That he did not have funds sufficient 
to pay for one-half the proposed improvements, and there- 
fore it was agreed by them that if Houston would ad- 

rance the surplus funds necessary to make such improve- 

ments, he should have an interest in the undivided 
property to the extent of any advance he might make 
above Pendleton’s: That under this agreement they 
erected a building consisting of two rooms: That Hous- 
ton paid on account of the building $1,060 above his 
half of the cost thereof, for which according to their 
agreement, Houston was to have an interest on Pendle- 
ton’s portion, by lien or otherwise. 

The pleadings and proofs refer to other matters im- 
material to the questions now considered. 

On the 21st day of July 1871, the cause was heard, 
and the court being of opinion that Houston was enti- 
tled to an undivided half of the property, and to the 
sum of $1,060, with interest from the Ist day of July 
1859, decreed that partition should be made, and ap- 
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pointed commissioners for that purpose ; and declared 


was reserved in favor of the complainant for the sum 
with interest, as just mentioned. 

The commissioners reported that they had divided the 
property and assigned to Miss McCluney the eastern 
part, fronting twenty feet and three inches, and to Hous- 
ton the western part fronting twenty-one feet and eight 
inches on Quincey Street: That the former part was of 
the value of $3,037.50, and the latter part of the value of 
$3,250; and that Houston should pay to Miss McClu- 
ney, for owelty of partition, $106.25. To this report 
there was no exception. 

On the 27th day of March, 1872, the court finally de- 
ereed that the report be confirmed, and the partition be 
held firm, and that unless Miss McCluney should within 
ninety days pay to Houston $1,060, with interest, sub- 
ject toa credit of $106.25, the eastern part of the lot, 
assigned to Miss McCiuney, should be sold ; the court by 
the decree, prescribing terms, requiring bonds aud regu- 
lating costs. 


On the 26th day of April, 1872, Miss MecCiuney ap- 
pealed from the decree, 


The pleadings and proofs, it seems, were intended to 
raise the qeestion whether, when two joint tenants agree 
with each other that one shall with his own money erect 
improvements (other than necessary repairs,) on the real 
estate jointly held, and have a lien on the interest of 
the other for the money so expended, the agreement, 
with the actual erection of the improvements by the one 
and the acquiesence by the other, constitutes. such a lien 
as will be recognized and enforced in a court of equity ; 
and if so, then, whether the lien is valid, and will be 
enforced in favor of the tenant who erects the improve- 
ments, against a creditor of the other who has caused 
his interest in the property to be attached, or a purchaser 
uuder such attachment. 
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Mr. Justice Story, in his Equity Jurisprudence, (secs, 


<_—1234, 1236 and 1237,) says: 


“Another species of lien is that which results to one 
joint owner of any real estate,or other joint property, 
from repairs and improvements made upon such _prop- 
erty for the joint benefit, and for disbursements touching 
the same. This lien, as we shall presently see, some- 
times arises from a contract, express or implied, between 
the parties, and sometimes it is created by courts of 
equity, upon mere principles of general justice, especi- 
ally where any relief is sought by the party, who ought 
to pay his part of the money expended in such repairs 
and improvements; for in such cases, the maxim well 
applies Nemo debet locupletari ex alterius incommodo.” 

“But the doctrine of contribution in equity is larger 
than it is in law; and in many cases, repairs and im- 
provements will be held to be, not merely a_ personal 
charge, but a lien on the estate itself. Thus, for exam- 
ple, it has been held, that, if two or more persons make 
a joint purchase, and afterwards one of them lays out a 
considerable sum of money in repairs or improvements, 
and dies, this will be a lien on the land, and a trust for 
the representatives of him who advanced it. 

“In many cases of this sort, the doctrine may proceed 
upon the ground of some express or implied agreement as 
to the repairs and improvements, between the joint pur- 
chasers, and an implied lien following upon such an agree- 
ment. But courts of equity have not confined the doctrine 
of compensation, or lien, for repairs and improvements, to 
cases of agreement or joint purchases. They have ex- 
tended it to other cases, where the party making repairs 
and improvements has acted bona fide and innocently, 
and there has been a substantial benefit conferred on the 
owner, so that ex equo et bono, he ought to pay for such 
benefit. Thus, when a tenant for life, under a will, has 
gone on to finish the improvements, permanently benefi- 
cial to an estate, which were begun by the testator, 
courts of equity have deemed the expenditure a charge, 
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for which the tenant is entitled toa lien. So where a 
party, lawfully in possession under a defective title, has 
made permanent improvements, if relief is asked in 
equity by the true owner, he will be compelled to allow 
for. such improvements. So money, bona fide laid out in 
improvements on an estate by one joint owner, will be 
allowed on a bill by the other, if he ask for a partition. 
So if the true owner stand by, and suffers improvements 
to be made on an estate, without notice of his title, he 
will not be permitted in equity to enrich himself by the 
loss of another, but the improvements will constitute a 
lien on the estate. For it hasbeen well said: Jure natu- 
ree equum est, neminem cum alterius detrimento et injuria 
fieri locupletiorem. A fortiori this doctrine will apply to 
cases where the parties stand in a fiduciary relation to 
each other ; as, where an agent stands by, and without 
notice of his title, suffers his principal to spend money 
in improvements upon the agent’s estate.” 


Mr. Spence, in his Treatise on Equitable Jurisdiction, 
(vol. 2 p. 206,) says: 

“If two or more make a joint purchase and afterward 
one of them lays out a considerable sum of money in 
repairs and improvements, he has a lien on the land, and 
a trust is raised for him and his representatives for the 
amount.” 


These distinguished jurists cite a number of. cases as 
authority for this doctrine. Though I have not seen 
all these, I have examined most of them and a number 
of others : 
expenditures for repairs or necessary improvements, and 
vases where the party benefitted by improvements sought 
some sort of relief against the other who had made them, 
and cases in which, without any agreement, liens for ex- 


And, while I find cases where there were 


penditures were sustained, I have found no case in 
which there was an agreement that one should expend 
money on the joint estate for the benefit of both, and 
that such expenditure should constitute a lien. 
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In Green v. Putnam, decided by the Supreme Court of 
New York, (1 Barb. 500): Hannah Green one of the 
plaintiffs, was a co-parcener with her brother Freeman 
Thomas in a tract of land. He conveyed his interest to 
Mindwell Bridges, who mortgaged it to George Peck, 
who foreclosed the mortgage, and afterwards died, leay- 
ing heirs, who were defendants. Freeman and Bridges 
expended money for valuable improvements on the land. 

Mr. Justice Paige, delivering the opinion of the 
court, said : 

“The only remaining question is, whether the defend- 
ants are entitled, upon the partition or sale of the prem- 
ises, to an allowance for the moneys expended by Free. 
man Thomas and Mindwell Bridges, in the erection of 
the new dwelling house on the premises. The defend- 
ants claim that, as George Peck the elder derived his 
title to the premises from Freeman Thomas and Mind- 
well Bridges, they, as his heirs at law, are entitled to an 
allowance for all the moneys expended by Freeman 
Thomas and Mrs. Bridges, in necessary, permanent, and 
beneficial improvements upon the premises. 

“Where one tenant in common lays out money in im- 
provements on the estate, although the money so ex- 
pended does not in strictness constitute a lien on the es- 
tate, yet a court of equity will not grant a partition, 
without first directing an account, and a suitable compen- 
sation ; or else in partition it will assign to such tenant 
in common, that part of the premises on which the im- 
provements have been made. 1 Story’s Eq. Juris. secs. 
655, 656, b.; Swan v. Swan, 8 Price 518; Town v. Need- 
ham, 3 Paige, Ch. (N. Y.,) 546, 553; Id. 470. To enti- 
tle the tenant in common to an allowance on a_ partition 
in equity, for the improvements made on the premises, it 
does not appear to be necessary for him to show the as- 
sent of his co-tenants to such improvements, or a promise, 
on their part, to contribute their share of expense ; nor 
is it necessary for them to show a previous request to 
join in the improvements, and a refusal. Such a request 
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and refusal are undoubtedly necessary to sustain an 
action of assumpsit at law, by one tenant in common 
against another, for repairs, or the common law writ, de 
reparatione facienda. (Mumford v. Brown, 6 Cowen N. 
Y. 476; 4 Kent’s Com. 370, 2nd. ed.)” 

In many other cases, this principle is approved and 
acted upon. 

When one of two co-tenants has paid his money and 
improved the common property for the benefit of both, 
and the other wishes a partition, it is held to be just that 
the money paid should bind the property to its payment. 
If this be so—and it is not controverted—then it would 
seem that, no matter which party, or whethereither par- 
ty, should desire a partition, it would be alike just that 
the property should be liable for the money paid for its 
improvement and enhancement in value. Especially, 
when the other co-tenant has requested the party who 
made the improvement, to make it, and agreed with him 
that the money should constitute such a lien, is it un- 
reasonable that the renumeration should depend on the 
accident that the co-tenant who made the agreement 
should want and apply for a partition. The doctrine 
that the administration of relicf to a meritorious party 
shall depend on another’s bringing the subject to the cog- 
nizance of acourt of equity, which has prevailed to a 
considerable extent, is giving way to a more equal and 
satisfactory dispensation of redress. 

In the ease of Tyler v. Baldwin, (10 Barb. 582, 
626,) the Supreme Court of New York thought the 
evidence proved that one co-tenant requested another to 
make large and valuable improvements on the common 
property, but did not agree that he should have a lien for 
the money expended in the enterprise. The latter made 
theimprovements. The court emphatically distinguished 
between the two classes of cases, and held that the re- 
quest, though followed by the actual expenditure, without 


an agreement for a lien, did not constitute the lien. And, 
18 
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while the court did not decide, it did not controvert, that 

~if the co-tenant had actually stipulated that the party 
expending the money should have a lien on the interest 
of the other party, the transaction would effectually have 
created the lien. 

While, in England, as wellas in most States of the 
Union, the statute of frauds expressly declares that trusts 
of lands shall be manifested or proved by writing signed 
by the parties creating them, or their agents, or by will, 
or else be void; provided that when a conveyance is 
made by which a trust or confidence shall arise by impli- 
cation or construction of law, it shall be of the like ef- 
fect as if the statute had not been made; and the statute 
prohibits an action ona contract for the sale of lands, or 
any interest in or concerning them, unless the agreement 
or a note of it be in writing, signed by the party to be 
charged, or his agent: Andthe New York statute de- 
clares that no trust concerning land shall be created or 
declared, unless by act or operation of law or by deed 
in writing, subscribed by the party creating it or his 
agent: As in the investigation of the case of Nease 

Capehart, Exor. 8 W. Va., 95, just decided, 
we have already seen, the provision of the English 
statute mentioned, was intentionally omitted from the 
Virginia statute, which, in language, merely prohibits 
an action on a contract for the sale of real estate, unless 
the contract or a note of it be in writing signed by the 
party to be charged or his agent: So that, whatever im- 
pediment the statute of England or that of New Youk, 
or that of any other State might oppose to the validi- 
ty of such an equitable lien as is now in question, would 
be very different from, and much more formidable than 
any that the Virginia statute might offer. 

The relation between one joint tenant and another is 
of the closest character that owner ship of property occa- 
sions. When one of them agrees with the other, 
that the latter shall expend his money and improve the 
property and have a lien on it for the money, and the 
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latter does so, it is to be presumed that the former, by ,, 


agreement, induces him to make the expenditure. He, 
accordingly, puts his money in the joint property, and so 
enhances its value for the benefit of both. The Courts of 
Equity in England, and in New York and other States, 
as in Virginia, notwithstanding the statutes mentioned, 
have gone far to grant relief in cases of part performance 
of verbal contracts for the sale of lands, and in cases 
where one person has induced or without objection 
known and allowed another to expend money or do what 
might seriously injure him if the court should not pro- 
tect him. I think the principles that usually inspire 
the action of the court apply more clearly to this than 
to many other cases in which their application is not 
doubted. 

But though one co-tenant may have such a lien against 
the other co-tenant himself, it does not follow that it will 
be valid against a creditor of the latter having an at- 
tachment levied on the property, so as to constitute a 
legal lien. 

In its nature a parol contract or trust, if not always 
inferior in credit and force to one created or evidenced 
by writing, is certainly not superior toit. While at com- 
mon law and under statutes, actions on parol contracts, re- 
lating to a number of subjects, have been prohibited, and 
parol trusts have been declared void, no principle or 
statute has ever imparted to such a contract or trust 
greater validity than if it had been in writing and signed 
by the party to be charged, it would have possessed, 
Any such law would at once strike a mind of ordinary 
intelligence as preposterous. 

The act passed in 1785 relating to conveyances, and 
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1819, (1 R. C. ch. 99, secs. 1, 2, 4 and 12) provided that 
no lands should be conveyed unless the conveyance be de- 
clared, in writing, nor should it be good against the pur- 
chaser not having notice thereof, or any creditor, unless it 
beauthenticated and lodged, as required, for recordation : 
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And that no covenant or agreement made in considera- 
tion of marriage should be good; and that all bargains and 
sales, deeds of trust and mortgages should be void unless 
they shonld be so authenticated and lodged for recordation: 
And an amendment introduced at the revisal (sec. 13) pro- 
vided that any title bond or other written contract in re- 
lation to land, might be authenticated and recorded ; 
and that the proceeding should be taken and held as no- 
tice to subsequent purchasers: But this did not, in case 
the contract should not be recorded, impair its validity 
between parties or against others than purchasers for a 
valuable consideration without notice. 

The provisions on this subject, as far as material to 
the present purpose, condensed and methodized in the 
Code of Virginia enacted in 1849, (ch. 118) are as fol- 
lows—subject to some qualifications that need not now 
be noticed : 

“4, Any contract in writing, made, in respect to real 
estate or goods and chattels, in consideration of mar- 
riage, or made for the conveyance or sale of real estate 
or a term therein of more than five years, shall, from the 
time it is duly admitted to record, be, as against credi- 
tors and purchasers, as valid as if the contract was a 
deed conveying the estate or interest embraced in the 
contract. 

“5, Every such contract, every deed conveying any 
such estate or term, and every deed of gift, or deed of 
trust or mortgage conveying real estate or goods and 
chattels, shall be void as to creditors and subsequent 
purehasers for a valuable consideration without notice, 
until and except from the time that it was duly admitted 
to record in the county or corporation wherein the prop- 


erty embraced in such contract or deed, may be. 


“11. The words ‘creditors’ and ‘purchasers, where 
used in any previous section of this chapter, or in 
chapter one hundred and nineteen, shall not be restricted 
to the protection of creditors of and purchasers from 
the grantor, but shall extend to and embrace all credi- 
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tors and purchasers who, but for the deed or writing, 
would have had title to the property conveyed, or a right 
to subject it to their debts.” 

As the General Assembly having before it the 
English statute ot frauds, omitted the section that 
related to trusts, and the clause that specified an interest 
in or concerning lands, the omission implied the intent 
that the principle embodied in these provisions should 
not constitute a part of the Virginia law, and so limited 
Noth- 
ing of this sort gainsays the legislative judgment that the 
principle of the recording acts was just and necessary for 
the protection of creditors and purchasers for valuable 
‘ consideration without notice, or prevents its application 
by the court of equity to parol as well as to written 
trusts, charges and liens. 


the construction of the provision, adopted: 


And the Supreme Court of 
Appeals of Virginia has so applied this principle. 

In England where the registry law is not general and 
its spirit did not pervade the doctrine of the court of 
equity, to the same extent that the protective and salutary 
system adopted in Virginia is intended to do, it was 
held that when a creditor had mortgaged land to secure 
adebt, he might afterwards verbally agree with the 
mortgagee that the mortgage already executed should 
stand as a security for another sum subsequently bor- 
rowed, and that such an agreement would annex the 
right originating in the verbal contract to the legal title 
vested in the mortgagee, so that in the distribution of 
the proceeds of the land, the debt for the latter would 
be preferred to a creditor having acquired a mortgage or 
other lien on the same land intermediate between the 
first mortgage and the subsequent verbal agreement. 
And a borrower of money or otherdebtor might by deed 
on its face absolute, convey land to the lenaer or other 
creditor subject to a parol agreement that the latter should 
hold the land as security for the money only, and this 
agreement was deemed effectual against a creditor of the 
latter having a general lien. And the borrower might 
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deposit title deeds with the lender, and thereby, without 
writing, create an equitable mortgage, charge or lien, 
that was deemed effectual against such a creditor. 

But in the case of Siter, Price & Co., MeClanachan and 
als (2 Gratt., 280—see. 301, 303, 305, 309, 314), Judge 
Baldwin, delivering the opiaion of the majority of the 
court, said: 

“In England, a general registration law has never ex- 
isted, a defect in her jurisprudence which has occasioned 
much inconvenience and litigation, and many difficulties 
in the adjudications of conflicting equities. 

The “construction of the registration laws of various 
States, is believed to be founded as much upon the gene- 
ral scope and policy of such laws, as the particular provis-’ 
ions.of the statutes. 

“The provisions of the ‘Virginia’ act seem intended 
to enable the person dealing with the estate to say, ‘all 
instruments that can have effect against me are brought 
on the registry,and none which are not there can be 
brought against me.’ This necessarily excludes tacking; 
for that is giving effect to an instrument which a_ person 
is not enabled by means of the registry to discover ; and 
the manner in which the act is framed shows that such 
was the idea of the Legislature. 

“Our law, unquestionably, in its present state, avoids 
deeds and conveyances if unregistered, to the prejudice 
of subsequent purchasers and incumbrancers in good 
faith ; and when duly registered, makes them effectual 
as notice to all the world. But the notice is of the con- 
tents of the instrument, and of nothing more; not of 
any secret condition, or trust, or equity, between the par- 
ties. Frost v. Beekman, 1 Johns. Ch. (N. Y.) 288; 18 
Johns. (N. Y.) 5448.C. Parkist v. Alexander, 1 Johns. Ch. 
(N, Y.) 510; St. Andrews Church v. Tompkins, 7 Johns. 
Ch. (N. Y.) 14; Davison v. Waite, 2 Munf. 527; Colqu- 
houn v. Atkinsons, 6 Munf. 550; Bell v. Hammond, 2 Leigh 
416. If this were otherwise, then the registry, instead of 
being a protection, would be a snare to others dealing 
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with the subject. As against bona fide subsequent pur- 


chasers and incumbrancers, a registered deed or convey-— 


ance must be taken to express truly the agreement be- 
tween the parties; and all extrinsic stipulations, deal- 
ings and arrangements can stand upon no better footing 
than an unregistered contract ; and if by parol, of a con- 
tract incapable of registration. They cannot operate to 
the prejudice of the subsequent purchaser or incumbran- 
cer ; but may prove beneficial to him, by destroying the 
effect of the deed or conveyance as a registered instru- 
ment. Thus if a deed absolute on its face, and unac- 
companied by any defeasance, be intended and agreed be- 
tween the parties to operate as a mortgage, it can have 
“no effect, in either character, against a subsequent pur- 
chaser or incumbrancer, who has not actual notice of the 
trust nature of the transaction. Dey v. Dunham, 2 
Johns. Ch. (N. Y.) 182; 15 Johns. 555. 

“An equitable mortgage, by a deposit of title deed, is 
a much stronger case; but since our registration laws, 
there can be no such security against a subsequent bona 
fide purchaser or incumbrancer, and we are happily rid 
of so pernicious a doctrine. 4 Kent’s Com. 151; 2 Sto- 
ry’s Eq. Juris. 289; Sugden on Vendors, 694-5; Colqu- 
houn v. Atkinsons, 6 Munf. 550.” 


Thus while the court does not question the validity of 


either of these classes of mortgages, trust or charges, be- 
tween the parties, upon the general principle pervading 
the law as to recordation, it declares them void as to sub- 
sequent creditors having liens. 

Upon principle and authority, then, it seems clear that 
a parol contract, relative to real estate, or a parol trust 
or lien in or upon such estate, of which a contract is an 
essential element, when valid between the immediate 
parties to it, can not be deemed to have any greater va- 
lidity against a creditor or purchaser for valuable con- 
sideration without notice, than if the contract or agree- 


ment was'in writing signed by the party to be bound, 
but not admitted to 


record. If such contract or trust 
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were held more efficacious against these classes of per- 
sons, it would only be necessary to substitute the verbal 
contract or declaration for the written deed, contract or 
declaration of trust, in order to evade effectually the ope- 
ration of the recordation statutes and enforce such con- 
tracts and trusts, though made in secret, against the 
most introcent, vigilant and meritorious of creditors who 
should acquire general liens without notice or apprehen- 
sion of the existence of any such contract or trust. It 
would be supererogatory to enlarge on the mischief which 
the enforcement of such a doctrine would occasion. 

A party contracting or declaring a trust may always 
reduce the contract or declaration, or have it reduced, to 
writing ; and the party for whose benefit it is made, 
when not a recipient without consideration, may require 
this to be done. Hence the impossibility of recording 
a verbal contract, agreement or declaration of trust, is 
not an excuse lor the failure to have it in writing, signed 
by the party to be charged, and acknowledged and _re- 
corded. 

Under the statutory provisions quoted, if one co-ten- 
ant agrees with another that the latter shall with his own 
money improve the joint or common estate, and in 
solemn form executes a mortgage on his, the former’s, in- 
terest in the estate for a proportionate part of the money 
so expended, and the agreement is performed by the 
latter and acquiesced in by the former, such a mortgage, 
if not recorded would be void as to a creditor having ae- 
quired alien. A verbal agreement by the one that the 
other should expend his money and have a lien for it, 
performed and acquiesced in, and so constituting a lien 
between the parties, cannot by a court of equity he held 
valid, and enforced against a creditor having a lien, or a 
purchaser thereunder. The efficacy of such a lien against 
a creditor, should be held the same—or at any rate, it 
should not be held greater than the like agreement, in 
writing, signed, or a deed of trust or mortgage, not re- 
corded. - 
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Upon this principle, the equitable lien of the joint 
tenant for money expended in improvements, is void 
against the creditor. The provision of the statute on 
this subject is construed to refer to a creditor having alien ; 
but it isimmaterial whether the creditor have notice of a 
previous deed or contract, or not. 

By express declaration of the statute, it relates to any 
creditor, who but for the previous deed or lien, would 
have a right to subject the estate to his debt. Now, but 
for the equitable lien, a creditor who subsequently at- 
taches the property would unquestionably havea right to 
subject it to his debt. But the previous lien is as utterly 
nothing whenever we consider the right of a ereditor, as 
if it had never existed. Hence the objection that the 
pre-existing equitable lien qualifies the estate, and the 
subsequent attachment can reach only what the debtor 
had as he had it, is altogether inappropriate. 

Judge Lomax, in his Digest, (vol. 2, p. 367-8,) says: 

“As to who are creditors and purchasers against whom 
the conveyances unrecorded are vacated, it would seem 
reasonable to understand by the word ‘creditors,’ the 
same description of persons as those who are creditors 
within the meaning of the statute of fraudulent convey- 
ances, such as having acquired a lien, by virtue of a re- 
cognizance, judgment or execution, or a forfeited forth- 
coming bond duly returned, or an attachment on the land 
conveyed, are entitled to relief against the conveyance 
which is interposed to defeat that lien ; and, consequently, 
that the conveyance from the debtor, which was unre- 
corded at the time the lien was acquired will be void as 
against such ereditors. 


é 


“As to creditors, the unrecorded deed is void whether 
they have notice of it or not. In this respect they 
stand on a different ground from purchasers. 

“A purchaser under a judicial sale, made in behalf of a 
creditor, holds the rights and occupies the place of the 
creditor, in a controversy with a purchaser from the 
20 
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debtor under an unrecorded conveyance. The notice of 
the unrecorded deed which might affect him as a pur- 
chaser in ordinary cases, will not affect him, because he 
occupies the place of the creditor, who was not by the 
statute affected by notice. If it were otherwise the 
rights of a creditor would be of no avail.” 

The provision of the chapter of the code of Virginia 
ot 1849, declaring the lien of an attachment on real es- 
tate (ch. 151, sec. 12,) is as follows: 

“The plaintiff shall have a lien on any 
real estate mentioned in an endorsement on the attach- 
ment or subpeena from the sueing out of the same.” 

No other comment or authority, I can conceive, 
could make the plain meaning of this legislation more 
manifest or conclusive on this point than the mere state- 
ment of its provisions. 


* Kk OK 


In Maine, the recording act in force some years ago— 
whether it is in foree now I do not learn—provided that 
no bargain, sale, mortgage or other conveyance of land, 
should be effectual against any other person than the 
grantor and his heirs, unless the deed should be ac- 
knowledged and recorded. In Nason v. Grant, (21 
Maine 160,) a mortgage on land was executed but not 
recorded, and afterwards the land was attached, and, on 
subsequent proceedings, was sold. The court held that 
the right of the creditor under the attachment, and de- 
rivative right of the purchaser was paramount to the 
claim of the mortgagee. 

I have seen the recording acts of a few of the other 
States, but have found none that, like the statutes of Vir- 
ginia and West Virginia, declare a deed or contract not 
recorded, void as to creditors. 

Ina number of cases decided in Virginia and other 
States, it has been held that the attaching creditor and 
purchaser at the sale of the property attached, acquires 
no greater right than the debtor had in the property. 
But in none of these cases was there a conveyance, trust 
or lien, made or created by the debtor, that under the 
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recordation law was void as tothe creditor who attached. 


In such cases the debtor who made or created the con-— 


veyance or lien may be deemed, nevertheless, to hold 
the property for the benefit of the creditor to the extent 
of the debt for which he obtains a lien. 

The estate to which the lien attaches for the security 
of the creditor, by the proper order, deed and proceed- 
ing, passes to the purchaser, whether he has notice of a 
previous deed or contract or not. 

But in a suit by a joint tenant a party asserting and 
seeking to enforce a lien for improvements, against a 
party relying on an attachment sued out by an alleged 
creditor of the other joint tenant and a sale thereunder, 
the latter, to establish his title must prove that the party 
attaching was in fact hisecreditor; that he sued out a 
sufficient attachment; that it was levied; and any other 
facts that may be necessary to make the attachment a 

ralid lien. 


its character and degree, but competent against the 


Evidence not only proper and sufficient in 


plaintiff having the prior equitable right, is indispensa- 
ble to establish the fact that will defeat that right. 

The failure of a party not served with process, to ap- 
pear and make defence within one month after an order 
of publication has been published, is not evidence of the 
truth and justice of the claim asserted against him. 
Consequently the law does not allow an office judgment 
to be taken and confirmed against such a party, but it 
requires proof, before a judgment may be rendered. 
When, by the record of a case, it appears that on pub- 
lication, the defendant not appearing, an office judg- 
ment stood confirmed and the plaintiff recovered a debt 
against the defendant, this is not evidence of the debt 
against a third person claiming a lien, that, but for such 
debt, would be valid. Anda recital that the attachment 
issued in the cause was returned served on_ personal 
property specified, and real estate, is not evidence of the 
issue and levy of such attachment as will constitute a 
lien on the real estate mentioned, competent and suffi- 
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cient to prove the fact, against such third person: And 
an order that a sheriff sell personal property, and 
in case that prove insufficient to satisfy a judgment, 
then that he sell real estate ; but that the plaintiff is not 
to have the benefit of the order until he give bond, 
without evidence that the personal property sold was in- 
sufficient to satisfy the judgment, or that the bond was 
given does not prove authority to the sheriff to sell the 
real estate, or sustain such a sale. 

Every person embodies, represents and controls what- 
ever title and right is vested in him. Generally, his 
statements and acts, and judicial proceedings and other 
transactions to which he is a party, are evidence against 
himself or any person claiming to acquire a title or right 
from him after such. statement or transaction ; but they 
are not evidence against a person having vuln such 
title or right before. Whether, “Tang a judgment in 
favor of a party against another who has been served 
with process for a debt, proves either conclusively or 
presumptively, the relation of creditor and debtor, so as 
to destroy the prior equitable right of a third person, 
which but for that relation would be valid, is a question 
as to which the authorities may not be very clear and 
satisfactory. But this question does not arise here. 

A proceeding upon attachment under the Virginia 
statute, as to the parties bound by it, has the effect of 
a suit in equity to enforce a trust or lien, rather than a 
proceeding in the English exchequer or admiralty against 
personal property, without specified parties, to which 
however all persons are deemed parties. The attach- 
ment and subsequent proceeding holds and disposes of 
the rights of the parties who have appeared, absolutely, 
and of those who have not appeared, but against whom 
publication has been made, subject to Yaeie appearance 


and the assertion of their rights as authorized. To this 
extent it concludes the parties and all persons claiming 
through or under them by right or apparent right ac- 
quired afterwards; but it ‘does not impair or prejudice 
the right of a stranger to the proceeding. 
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In Mantin v. Chandler & Co., in the Cireuit Court of 
the United States for the District of Virginia and North 


Carolina, (2 Brock. 125,) it appeared that Chandler «& 
Co., were indebted to Walsh, who assigned the debt to 
Mantin. Rowland brought suit in the nature of a for- 
eign attachment against Walsh as an absent defendant, 
and Chandler & Co., who had notice of the arraugement, 
and the debt in their hands was attached; and a judg- 
ment was given that they pay Rowland, which was en- 
forced. Afterwards Mantin sued Chandler & Co., for the 
debt and they relied on the record of the judgment and 
the payment of the debt by them to Rowland, asa de- 
fence. 

Chief Justice Marshall said: 

“In every case where parties are necessary to give the 
court cognizance of the cause, the judgment, or the sen- 
tence binds them only, (with some few exceptions stand- 
ing on particular principles,) who are parties or privies 
to it.” 

“The process given by the act of Assembly in the par- 
ticular case, is not against the thing, but the person. It is 
in a suit brought against a defendant not residing in the 
country, and having effects within it, that this proceed- 
ing is allowed; and of course the foreign defendant must 
be named in the subpeena and the bill. The questions 
to be decided in every such case are—is the foreign de- 
fendant indebted to the plaintiff, and are the attached ef- 
fects his property? The plaintiff must establish both of 
these facts, and the defendants may controvert them. It 
is, then, acase, which by the very the words of the law, isa 
suit between parties by which the rights of the individuals 
before the court are to be examined and determined. 
The law substitutes publication for service of process on 
the absent defendant, which shall give the court jurisdic- 
tion over the cause, and enable it to make a decree for 
the payment of the debt, which is chargeable on his ef- 


fects in the hands of the garnishee. No reason can be 


assigned why this decree should bind a person who is 
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jure frm, NOt a party nor privy to it, which does not apply to ev- 


—Frouston ery ease. No reason can be given for the rule which 
McCliney. oes not apply to this case.” 

In the record of the case of Porter v. Pendleton and oth- 
ers, or so much of it as is before us, there is nothing ex- 
cept what has been stated to show that Pendleton was a 
defendant, that any order of publication wasever entered, 
or any attachment was ever issued or levied; there ap- 
pears no process or order of publication ; and no affida- 
vit stating the amount or justice of any claim, or the 
non-residence of Pendleton, or any ground of attach- 
ment; and no sufficient evidence that any at- 
tachment issued or was levied on the property in ques- 
tion: And there is no evidence that the personal prop- 
erty was sold or was insufficient to satisfy Porter’s judg- 

ment ; or that any bond was given. 


But a bill in which the name of the plaintiff is not sta- 
ted as required by the chancery practice before the Code 
of this State took effect, or as authorized by the Code, on 
general demurrer is defective. The bill in this case is of 
such character. 


Therefore, the decree is reversed and there is judg- 
ment in favor of the defendant and appellant, for costs, 
and leave is given to the plaintift to amend his bill, and 
the cause is remanded. If the plaintiff amends his bill, 
the cause will proceed; but if not, the bill will be dis- 
missed. 


HaymonpD, PRESIDENT, and Moore JUDGE, concur 
in the foregoing, as well as the points decided. 

Absent, PAULL, JUDGE. 

DeEcrREE REVERSED AND Suir REMANDED WITH 


LEAVE TO AMEND—IF Britt AMENDED CAUSE TO Pro- 
CEED, OTHERWISE TO BE DISMISSED. 
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AT THE AUGUST TERM THEREOF, HELD AT CHARLES— 
TOWN, IN TIE COUNTY OF JEFFERSON, COMMENC- 
ING ON THE FIFTH DAY OF AUGUST, 1874, 

AND ENDING ON THE EIGHTEENTH 
DAY OF AUGUST, 1874. 





CHARLESTOWN. 


CocKERELL v. NICHOLS. 
August 15, 1874. 


1, Upon a motion to quash a writ of giert facias, or to enter satisfac- 1874. 
tion thereof, in whole or part, on the ground that a previous Asus Term. 
writ of fieri facias had issued and was placed in the hands of the 
sheriff of the proper county, and that the debtor had paid to the 
sheriff upon the first execution the whole, ora part thereof; and 
it not appearing that any return had ever been made on the first 
execution, of the levy of the same upon the property of the debtor, 
although the return day thereof had long since passed; and it 


appearing that the debtor had made payments to the sheriff, upon 
said execution, sometime after the return day had passed, it is 
competent for the plaintiff, in said motion, to prove by parol or 
other competent evidence, that the first execution was levied upon 
his property, by the sheriff, before the return day thereof had 
passed. 

2. In such case if it does not appear from the evidence that the exe- 
cution was levied by the sheriff before the return day thereof had 
passed, a payment made to the sheriff upon such execution, after 
such return day had passed, is not binding upon the creditor, un- 
less it appears that such payment was made to the sheriff by the 
direction or consent of the debtor. 
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3. In such case, in the absence of evidence adduced at the hearing, 


showing such levy of the first execution, or from which such levy 
may reasonably and properly be inferred, the court is not author- 
ized to presume that such levy was made before the return day 
of the execution had passed. 


This was an appeal by Nichols, the sole defendant be- 
low, from a judgment of the circuit court of Jefferson 
county, ina proceeding therein, wherein John G. Cock- 
erell was sole plaintiff. The opinion of this Court con- 
tains a sufficient statement of the case. 


The Hon. Joseph A. Chapline, then judge of said cir- 
cuit court, presided at the trial below. 


A, E. Kennedy for the appellant. 


Andrew Hunter for the appellee. 
HAYMOND, PRESIDENT: 


This is a case of a notice given by the plaintiff to the 
defendant to quash a writ of fieri facias, issued out of the 
clerk’s office of the circuit court of Jefferson county, in 
favor of the defendant, against the plaintiff, on the 16th 
day of February, 1870, for the sum of $264, with legal 
interest thereon from the 16th day of September, 1858, 
and $6.71 costs, as to the sum of $262.50, on the ground 
of the alleged payment of said sum of $262.50 on the 
13th day of November, 1862, to J. W. Campbell, late 
sheriff of said county, upon an execution for the same 
debt. 

On the 26th day of November, 1860, it appears that a 
writ of fieri facias was sued out of the clerk’s office of 
the county court of said county, upon a judgment ren- 
dered by the said county court for the sum of $264, with 
interest from the 16th day of September, 1858, and $6.71 
costs, in favor of the defendant against the plaintiff, and 
that on the 27th day of the same month the writ was 
received by J. W. Campbell, sheriff. The writ is di- 
rected to the sheriff of said county. This endorsement 
appears on the writ, to-wit : 
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“Came to hand November 17th, 1860, at 3 o’clock, 4. i tenn. 










































P. M. Cockerell 
J. W. CAMPBELL, Sheriff.” Nichols. 

It was proved at the hearing of the notice before the 

circuit court of said county that the said endorsement 

was in the hand writing of James W. Campbell, and tha 

said Campbell, to whom the execution was delivered 

as the sherift of Jefferson county, during the whole of 

the year 1860; and it was admitted by the parties to the 

cause that the term of office of Campbell, as sheriff, 

as aforesaid, expired on the Ist day of January, 1861. 
It appears from the face of said writ of fiert facias, as 

it is copied and certified in the bill of exceptions in the 

record that it was made returnable to the said county 

court on the 3d Monday in January, 1861. 


The plaintiff also gave in evidence another writ of 
fieri facias, issued upon the same judgment, out of the 
clerk’s office of the circuit court of said county, on the 
16th day of February, 1870, directed to the sheriff of 
Jefferson county and returnable on the 1st Monday of 
July, 1870; and also gave in evidence a receipt admit- 
ted by the defendant to be genuine, in these words, viz ; 

“Received November, 13, 1862, of Mr. John G. Cock- 
erell two hundred and sixty-two dollars and fifty cents, 
on account of an execution in my hands in favor of 
Joseph Nichols. 

J. W. CAMPBELL, 
(Late Sheriff of Jefferson County.)” 

It was also admitted by the parties that the said Camp- 
bell was engaged in the military service of the Confeder- 
ate States at the commencement of late Rebellion in 
1861, and remained in the said military service until the 
year 1865; and that he died in the year 1867. 

And this was all the evidence given on the hearing 
of the notice and motion to quash the writ mentioned in 
the notice. 
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Upon this evidence the circuit court, on the 23d day of 
April, 1870, adjudged that the writ of fier facias, in the no- 
tice mentioned, be quashed as to the said sum of $262.50, 
which the court adjudged to be a credit on the last 
named writ. 

To this opinion and judgment of the circuit court the 
defendant excepted, and his exception was signed, sealed 
and made a part of the record. 

It does not appear that the sheriff ever made any re- 
turn upon the execution first issued; nor does it appear 
that the sheriff levied the same upon property of the plain- 
tiff before the return day thereof, or that the plaintiff had 
property on which it might, or could, have been levied 
before the return day. 

On the Constitution of this State, of 1863, going into 
effect, “county courts” ceased to exist within the State, 
and executions might lawfully issue out of the clerk’s of- 
fice of the circuit court of the proper county upon judg- 
ment rendered by the county courts prior to the organ- 
ization of the State, which remained unsatisfied, and were 
not barred. 

The second execution issued in this case was issued 
within proper time. See twenty-first section of chapter 
one hundred and eighty-seven of the Code of Virginia, 
of 1860. 


The fifteenth section of same chapter provides that 
“upon a writ of fieri facias, the officer shall return wheth- 
er the money therein mentioned is or cannot be made; 
or if there be only part thereof which is, or cannot be, 
made, he shall return the amount of such part. With 
every execution under which money is recovered, he 
shall return a statement of {the amount received, inc]ud- 
ing his fees and other charges, and such amount, ex- 
cept said fees and charges, he shall pay to the person en- 
titled.” 

The thirteenth section of the same chapter requires 
the officer to endorse on the writ the year, month, day 
and time of day, he received the same. 








= 
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The eleventh section of the same chapter provides that 
“by a writ of fieri facias, the officer shall be commanded— 
to make the money therein mentioned out of the goods and 
chattels of the person against whom the judgment is. The 
writ may be levied as well on the current money and bank 
notes, as on the goods and chattels of such person, and 
as against purchasers for valuable consideration, without 
notice, and creditors, shall bind what it may be levied 
or only from the time that the writ is delivered to the 
officer to be executed.” 

“If the inchoate lien, which the creditor has by the 
delivery of the writ to the sheriff, be not made available by 
a levy of the execution upon some particular goods, there 
will be nothing to prevent an alienation of the debtor, of 
his goods to a stranger to the execution, for valuable con- 
sideration. Such alienation, if made after delivery of 
the execution to the officer will be bad, provided the ex- 
ecution be levied on the goods before the return day 
thereof. But if the execution be returned without being 
levied, the inchoate lien which once existed, not having 
been consummated in a proper manner, is to be consid- 
ered as at an end, and the alienation good.” Rob. Old 
Prac. vol. 1, 511. 

Parol evidence is admissible to prove that a fiert facias 
was levied though no return was made upon it. Bullitt’s 
Exrors. v. Winstons, 1 Munf. 269. It is well settled that the 
officer cannot levy a writ of fieri facias on the property 
of the debtor after the return day thereof. But if the 
officer levies the execution upon the property of the 


° 
debtor before the return day he may, generally, sell the 


property by virtue of the levy after that day, and may 
also, generally, receive, in such case, payment of the 
debt, in whole or in part, after such return day and be- 
fore the sale of the property levied on in relief of the 
property levied on. And where the execution is not 
levied before it expires, which is on the return day 
thereof, a payment to the officer, on the execution, in 
whole or in part, after the return day thereof is passed, 
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Cokeren and. 336. From this case, and other authorities and 

Nichols, the general practice, it seems to be well settled that where 
the debtor pays to the officer the amount of an execution 
after the return day thereof, and it does not appear that 
the execution was levied before the return day passed, 
and there is no return made upon the execution by the 
officer, the creditor may disregard such payment and 
cause another execution to be issued upon his judgment 
for the amount thereof; and such execution will not be 
quashed by reason of such payment to the officer. In 
such case the debtor pays to the officer at his peril. As 
before stated, there is no evidence in this case showing, 
or tending to show, that the first execution was levied 
before the return day thereof passed; and the receipt of 
Campbell which is the only evidence of payment appear- 
ing by the record is dated nearly two years after the exe- 
cution issued and went into his handsand about tweaty- 
two months after the return day of the execution had 
passed. There are no facts proven in the cause to au- 
thorize the court to infer or presume that the execution 
was levied upon the property of the debtor. It is true 
that the writ commands the officer to cause the debt and 
costs therein mentioned to be made and have the same 
ready to render on the return day ; but the debtor may 
not have had property on which it could have been lev- 
ied before the return day passed and in such case it is 
not contemplated by the law that he can enforce pay- 
ment of the execution. To determine that the payment 
made to Campbell in this case is binding upon the defend- 
ant is but in effect to presume, 





First. That when the execution was placed in the hands 
ot the sheriff, or before the return day thereof the plaintiff 
had property on which the execution might or could 
have been levied. 

Second. That the sheriff did levy the execution upon 
such property, or part thereof, before the return day 
passed. 
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Tam not aware of any principle or authority upon ,ypifi term. 


which a court is authorized to make such presumption 
in a case like this. Indeed it is evident to my mind 
that it would be dangerous to establish such a precedent. 


The counsel for the defendant admits that to sustain 
the judgment of the circuit court it is necessary to pre- 
sume that the execution had been properly levied ; and 
he cited us to Broom’s Leg. Max. 944; Jacob L. Dict. 
title “Presumptions.” Jackson v. Shaffer, 11 Johns. (N. 
Y.) 517; Cross v. Brown, 41 N. Hamp. 283, and Gilmore 
v. Holt, 4 Pick. (Mass.) 258. I have carefully examined 
these authorities and can find nothing in them to author- 
ize the court, in a case like this, to make the presump- 
tion. In this case if the execution had been levied, al- 
though there was no return upon it of the levy, it was 
competent for the plaintiff to prove, by his own oath, or 
other parol or sufficient evidence, the fact of such levy ; 
and it was his duty to do so to make the payment bind- 


ing on the defendant. And in the absence of such evi- 


dence it was error in the circuit court to adjudge that 
the execution, in the notice mentioned, be credited with 
the amount mentioned in the said receipt of Campbell. 


Ihave not considered the effect of Campbell engag- 
ing in the military service of the Confederate States 
early in the year of 1861, and continuing therein until 
the year 1865; because, under the view I have taken of 
the case, it is immaterial and unnecessary so to do. 


For the reasons above stated, the judgment of the cir- 
cuit court of the said county of Jefferson rendered in 
this cause on the 23rd day of April, 1870, must be re- 
versed and the appellant recover against the appellee his 
costs in this court expended : 


And this Court proceeding to give such judgment as 
the court below should have given, it is considered that 
the plaintiff’s said notice and motion to quash the said 
writ of fieri facias, in said notice mentioned, be dismiss- 
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August Term, €4, and that the defendant recover against the plaintiff 


Cockerell his costs in and about the defence of said notice and 
Vv. . 
Nichols.j motion, expended. 


Hoffman and Paull, Judges, concurred. 
Absent, Moore, Judge. 


JUDGMENT REVERSED, AND, BY THIS CourT, Motion 
DENIED AND NoricE DISMISSED. 
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CHARLESTOWN. 


HeEprIck’s ApMR. v. HOPKINS. 
August 15, 1874. 


1. In a chancery suit against the committee of a lunatic, where relief 
is sought against the sureties in his official bond, all the sureties, 
in said bond are necessary parties. 


2. When all of said sureties are made parties in the summonsand in the 
bill, and no process has been served upon some of them, it is error 
to decree against the others, until all have been properly convened 
before the court. 


This was an appeal from a decree of the circuit court 
of Pendleton county, rendered on the 17th day of No- 
vember, 1871. 

At November rules, 1871, Elizabeth Hedrick, who 
was an insane person, and sued by her son and next 
friend, Adam Hedrick, filed her bill in the clerk’s office 
of said circuit court alleging that she was a widow and 
that she was a daughter of George Kile, then deceased 
leaving a considerable estate, to which she was entitled, 
as such daughter; but that the court, deeming her in- 
capable of managing said estate, appointed one Laban 
Smith as her committee, who qualified as such; that 
thereafter the said Smith, and before the late war, re- 
signed as such committee, and that he was then dead; 
that George A. Lough qualified as the executor 
of said Smith; that in the year 1860, Cyrus Hopkins 
was appointed, by the county court of said Pendleton 
county, committee in place of said Smith, and that he 
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qualified as such committee ; that said Hopkins received 
a considerable sum of money from the estate of said Kile 
and came into possession of considerable real and per- 
sonal estate of complainant ; that complainant is without 
the necessaries of life ; and praying that said Hopkins, 
and Lough, as said executor, may be made defendants to 
the bill and an exhibit and settlement made of the ac- 
counts of said Smith and Hopkins. There were other 
allegations and charges in the bill, but it is unnecessary 
to set them forth here. 


The process was awarded against Hopkins and served 
on him alone. 


Several decrees for an account, and merely formal de- 
crees, were entered in the suit prior to the 6th day of May, 
1871, when the complainant, Daniel H. Acrey, as ad- 
ministrator of said Elizabeth: Hedrick, she having died 
during the pendency of the suit and the same having 
been revived in his name as such administrator, sued out 
of the clerk’s office of the circuit court of said county a 
subpeena against George W. Dice, Jacob F. Johnson, 
David C. Anderson, John E. Wilson and Benjamin Hi- 
ner to answer an amended bill filed against them. The 
process appears to have been served on all the defend- 
ants named therein except Dice and Anderson, who were 
returned non-residents of the county. 


The amended bill, after setting forth the substance of 
the original bill and the proceedings, theretofore had 
thereon, alleged that said Laban Smith, Dice, John- 
son, Anderson, Wilson and Hiner, were the sureties of 
said Hopkins, as such committee, and prayed that they 
be made parties to said amended bill. 


At the November term, 1871, of said circuit court, 
the record states that “the detendants” appeared and 
pleaded that the proper parties had not been made to 
said suit and brought before the court; that said Dice 
who held real estate in said county and Anderson, who 
resided therein, were necessary parties to said amended 
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bill and that they had not been made parties thereto and , 157m, 
brought before the court. Heassinhe 
At the same term the said Johnson, Wilsonand Hiner, 4¢™ 
demurred to the said amended bill as insufficient in "°?*i™® 
law, and alleged that the said Hopkins, Lough, as execu- 
tor as aforesaid, and said Dice and Andaerson were nec- 
essary parties to said suit, and that they had “not been, 
properly, brought before the court, under and upon said 
amended bill.” 
Subsequently Lough appeared and asked to be made 
a party defendant, which was ordered to be done; and 
he thereupon filed his answer as such executor. 
Several accounts and considerable testimony were 
taken in the suit, but in the view taken of the suit, by 
this Court, it is not deemed necessary to here set it torth, 
or further allude to the same. 











At the November term, 1871, of said court, the cause 
came on again to be heard, on the papers formerly read, the 
proceedings thereinbefore “had upon the amended bill 
set for hearing as to the defendants Johnson, Hiner and 
Wilson, (the cause being discontinued as to the defend- 
ants Dice and Anderson who are returned by the sheriff 
as non-residents,) the answer of Lough, the executor of 
Smith, with the replication thereto ; the demurrer and 
plea aforesaid; the report of Commissioner McClung, 
with the exceptions thereto and depositions of witnesses, 
&ec.,” whereupon the court overruled the said demurrer 
and plea, and, also, several exceptions taken to the re- 
port of the commissioner and sustained several of the 
exceptions. 





The court then proceeded to correct the report in 
several particulars not necessary to mentiun here, and, 
from an inspection of the same, ascertained that the 
amount due complainant, exclusive of the sum of $500, 
for which judgment was rendered, by said circuit court 
at its November term, 1870, to be the sum of $2,502.29, 


aggregate of principle and interest, as of November 17, 
22 
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1871; anda decree was rendered for that sum against 


ally, aud said Lough, as executor as aforesaid, payable 
out of the assets of his testator in his hands to be ad- 
ministered, and also for costs of suit and attorney’s fee of 
$30. And leave was given to sue out executions for the 
amounts decreed as aforesaid. , 

From this decree the said Hopkins, committee as 
aforesaid, has appealed to this Court. 

The Hon. Joseph T. Hoke, judge of said circuit court 
presided at the hearing below. 


George A. Blakemore, for the appellant. 
John C, Woodson, of Virginia, for the appellee. 


PAULL, JUDGE: 


The original bill in this case was filed by the plaintiff 
against defendant, as her committee, in the circuit court 
of Pendleton county, in the year of 1867. 

In April, 1871, the plaintiff having departed this life, 
her administrator, Danicl H. Acrey, obtained leave of the 
court, to file an amended bill, making the sureties of the 
defendant Hopkins, in his bond as committee, parties to 
this suit. Accordingly, a summons was sued out of 
the clerk’s office of the circuit court of said county, di- 
recting George W. Dice, Jacob F. Johnson, David C. 
Anderson, John E. Wilson and Benjamin Hiner to be 
summoned to answer the plaintiff’s amended bill. The 
process was returned executed upon three of the above 
named parties; butas to two of them, to-wit: George W. 
Dice and David C. Anderson, the return shows that they 
were not residents of said county, and were not found. 
In June, 1871, the amended bill was filed, praying that 
all of the above named persons, in said process mention- 
ed, be made parties defendant, and that they be decreed 
to pay to the plaintiff, whatever may be found due to the 
estate of his intestate. 

The defendants filed a demurrer and a plea, alleging 
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that said George W. Dice and David C. Anderson, (two 4.033 ferm. 
of the sureties of said Hopkins) are necessary parties,and jana. 
that the same are not parties, and not before the court. A¢™ 
The court subsequently directed an account to be ee 
taken of the amount due from the defendant Hopkins to 
the plaintiff’s intestate, which account was taken and re- 
turned with exceptions: And in November, 1871, a 
final decree was rendered in the cause, overruling the de- 
murrer and plea of defendants, and discontinuing. the 
cause as to said defendants Dice and Anderson, and di- 
recting that the plaintiff recover of defendant Hop- 
kins, Wilson, Johnson and Hiner, personally, and of 
George A. Lough, executor of said Laban Smith, the 
sum of $2,502.29, and the costs of suits, including an 
attorney’s fee of $30. 

From this decree, the defendant Hopkins has taken 
his appeal to this Court. In this aspect of the case, the 
material question presented for consideration is that con- 
nected with the making of the requisite or necessary par- 
ties and the proper maturing of the case for hearing. 


When it was proposed to make the sureties of defend- 
ant Hopkins, in his official bond, parties to the suit, it 
was necessary that all of said sureties, and not some of 
them only, should be made parties, unless at least suffi- 
cient reason is shown for not doing so. It was so held 
in the case of Hutcherson v. Pigg, 8 Gratt. 220. The 
syllabus recites: ‘All the sureties in the official bond 
of an executrix, should be parties to a suit by legatees 
for distribution, or a sufficient reason should be shown 
for failing to make them parties, before a decree is made 
against one of them.” 





t In the case before us, however, so far as we know, all 
‘of the sureties of defendant Hopkins were made parties 
in the process and in the plaintiff’s amended bill; but 
on two of them, to-wit: Dice and Anderson, the pro- 
cess was not served, the sheriff returning that they were 
“not inhabitants of his county, and not found ;” .and as 
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to them, by the decree of the court, the cause was dis- 


~continued, and a decree rendered against the other sure- 


ties for the payment of money. 

The eighth section of chapter one hundred and twen- 
ty-five of the Code provides when an officer may return 
a defendant named in a summons a non-resident ; and 
provides further that if the court from which such process 
issues has jurisdiction gf the case only on the ground 
of such defendant’s residence in such county, the action 
or suit shall abate as to him. But this section does not 
apply to the present case, the court having jurisdiction 
of the same, and over these parties; without regard to 
residence of the parties in the county. 

In the case of Edward Bland, Admr. of E. Bland v. 
John and Agnes Wyatt, 1 H. & M., 543, a bill was filed 
on behalf of certain infants against the heirs of their 
guardian, who died intestate, the sheriff to whom his es- 
tate was committed (no administrator having qualified), 
his surviving security in the bond given for the perform- 
ance of his duty as guardian and the administrator of 
the security as co-defendants. No process having been 
served on a part of the heirs, nor on the surviving secu- 
rity, a decree against the administrator of the deceased 
security was held to be erroneous, because there were not 
proper parties convened before the court; and the decree 
was reversed and the cause remanded for further pro- 
ceedings ; the decree of the Supreme Court reciting that 
the decree of the court below “was erroneous in proceed- 
ing to a hearing of the said cause before all the defend- 
ants had been properly proceeded against.” The case 
before usis precisely similar in its facts to the case here 
cited, and the decree of the circuit court of Pendleton 
county must, for the same reason there expressed, be held 
erroneous. 

The defendant Hopkins has alone appealed to this 
Court, but the other defendants, the sureties in his official 
bond, have claimed the benefit of that appeal, and seek 
to have the decree complained of reversed. 
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tions seem fairly to arise for turther determination at this 
time. 


The decree of the circuit court, made on the 13th day of 
November, 1871, is hereby reversed, with costs to the 
appellant, and this case is remanded to the circuit court 
of Pendleton county for further proceedings to be had 
therein, according to the principles governing courts: of 
equity. 


) Haymond, President, and Hoffman, Judge, concurred. 
Absent, Moore, Judge. 


DECREE REVERSED AND Suit REMANDED. 





As the case must be remanded for further proceedings, , ,,2874 
and that the same may properly matured, no other ques-— 
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CASES DETERMINED 


IN THE 


SUPREME COURT OF APPEALS 
OF WEST VIRGINIA, 


AT THE JANUARY TERM THEREOF, HELD AT CHARLES- 
TON, IN THE COUNTY OF KANAWHA, COMMENC- 
ING ON THE FOURTEENTH DAY OF 
JANUARY, 1875, AND ENDING 
ON THE FIFTH DAY OF 
MARCH, 1875. 


CHARLESTON. 


Nicnors v. Herrs or NIcHors. 
February 23, 1875. 


1875. 1. A bill of review lies to have a final decree of the court revised, al— 
January Term. —_— tered or reversed. 





2. Such a bill lies in two varieties of cases, viz: upon error in law ap- 
pearing upon a discovery of new, relevant, material matter, or 
material evidence not known prior to the decree sought to be re- 
viewed, and which could not have been discovered by the exercise 
of reasonable diligence. 


8. Although, ordinarily, a bill of review willnot lie where the newly 
discovered evidence is simply confirmatory or cumulative—still if 
the newly discovered evidence is not merely confirmatory or cu- 
mulative, but decisive in its nature, and could not be discovered! 
before the final decree sought to be revised, by the exercise of 
reasonable diligence, in such a case a bill of review will lie. 


4. The nature of the new matter or evidence: must be verified by affi- 
davit, as well as that such new matter or evidence could not be: 
produced or used by the party elaiming the benefit of it. 


. 
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5. Though the fact proposed to be proven be known before the final 
decree, (though some contradiction appears in the cases), there is— 
no authority that the newly discovered evidence of the fact 
would not be a sufficient ground for a bill of review. 


6. The filing a bill of review for newly discovered evidence is not a 
matter of right, but rests in the sound discretion of the court. 


7. When a bill of review is brought upon new matter or evidence, 
and the defendant thinks it is not relevant, he may demur. 


8. Upon a bill of review for errors apparent upon the face of the de- 
eree it is not allowable to look into the evidence in the ease in 
order to show the decree to be erroneous in its statement of the 
facts; and if the decree does not contain a statement of the facts 
on which it is based there can be no relief by bill of review—the 
remedy is by appeal. 


9. The fifty-ninth section of chapter one hundred and twenty-five 
of the Code of West Virginia applies as well to answers to 
bills filed prior to the time the Code took effect, in the causes then 
pending and undetermined, as to answers filed subsequent to the 
time the Code took effect ; although said section lessens the force 
and effect of an answer, as evidence in the cause. 


10, A bill of review is filed to review and reverse a final decree dis- 
missing a bill to enforce a parol contract for the purchase ot land, 
During the pendency of the bill of review the defendant in the 
original suit died. Thereupon the plaintiff in the bill of review 
filed a bill of revivor against the legal heirs of the decedent, to 
which the personal representative of the decedent was not made a 
party. It was error not to make such personal representative a 
party to the bill of revivor, the cause not having otherwise been 
revived against him. 


11. Where the court overrules a demurrer to a bill there should bea 
rule upon the defendant to answer the bill, before a decree is 
taken against him for the relief prayed in the bill. 


This was an appeal taken by Isaac Nichols, from cer- 
tain decrees and proceedings of the circuit court of Nich- 
olas county, in a suit in chancery therein pending, 
wherein Alexander Nichols was complainant and the 
said Isaac Nichols and others, the heirs at law of James 
Nichols, were respondents. 

The purpose of the suit was to enforce the specific ex- 
ecution of a verbal contract for the sale of a tract of 
land by the said James Nichols. to the. said Alexander 
Nichols. 


Jan 
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The other material facts appear in the opinion of this 


Court. 


In the progress of the suit below the Hon. Nathaniel 
Harrison, and the Hon. Joseph M. McWhorter, judges 
of said circuit court, at the date of the decrees or orders, 
presided. 


Samuel Price, for the appellant. 
Adam C. Snyder and James W. Davis, for the appellee. 


HayMOND, PRESIDENT : 


The plaintiff filed his bill in the circuit court of the 
county of Nicholas, in December, 1865, in which he al- 
leges that on or about November, 1857, he and James 
Nichols made a verbal contract or agreement, whereby 
James Nichols, in consideration of the sum of $400 to 
him in hand paid by plaintiff, agreed to sell and convey 
to plaintiff, by good and sufficient warranty deed, a par- 
cel of land in said county consisting of two tracts, situ- 
ate on the waters of Peters creek, a tributary of Gauley 
river, bounded on the east side thereof by lands of Hun- 
ter Brown, south by lands owned and recently purchased 
by Willis Nichols, and north by lands of David C. R- 
Vanbibber, containing one hundred acres more or less ; 
that plaintiff, in accordance with said agreement of pur- 
chase and sale, immediately paid the said $400 to said 
James Nichols, and was thereupon put into possession of 
said premises, and has ever since been, and now is, in 
possession thereof; that soon after the said sale and pay- 
ment the said James Nichols and plaintiff went to the 
court house to have a deed made out for said land, con- 
veying the same to plaintiff; that the said James Nich- 
ols was prevented by accident from making the same, 
but promised to do so at an early day ; that said James 
Nichols has not yet made the deed, although often re- 
quested so to do, and now utterly refuses to make the 
same: that plaintiff has made many valuable and per- 
manent improvements on the land, and in consequence 
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of the failure of said James Nichols to perform his part 


convenience, trouble and expense. And plaintiff prays 
that a specific performance of said contract be decreed, 
and said- James Nichols compelled to execute and de- 
liver to him a good and sufficient warranty deed for said 


land. 


Afterwards, on the .15th day of March, 1866, said 
James Nichols filed his answer to said bill in which he 
says that it is not true that he, in the year 1857, or any 
other time, as plaintiffalleges, entered into a contract with 
plaintiff, either verbally or in writing, for the sale 
of the hundred acres of land described in the bill, 
for the sum of $400, and that he never, at any time, 
agreed to make to said complainant a deed with general 
warranty for said land. He denies the allegation of 
payment of $400, purchase money, and avers that plain- 
tiff has never, as yet, paid him one dollar in considera- 
tion of the land, but on the contrary plaintiff has been 
living on and supporting his family from said land, and 
receiving all the products of the same and appropriating 
them to his own use, and all the profits arising there- 
from, for a period of eight or nine years. He denies that 
he and plaintiff went to Nicholas court house to have a 
deed made to plaintiff for said land and was prevented 
therefrom by accident. He denies that plaintiff has 
made valuable and permanent improvements on the 
land, but he admits that plaintiff has cleared some six 
or seven acres of the land, and says plaintiff received 
from it six or seven crops of corn and small grain. He 
avers that plaintiff is now, and was on the 22d of De- 
eember, 1864, and has been ever since, living in a house 
situated on said land, which is now in controversy, and 
on said day the complainant addressed to him a note in 
writing acknowledging that he was then living in his 
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house, and that he would take good care of all the plun- 
der in the same, and that at any time he wished to re- 
turn, he could have it with the furniture, &ec. 


During the progress of the cause the depositions of a 
large number of witnesses were taken by both plaintiff 
and defendant. To undertake to state the evidence of 
different witnesses would make this opinion too volum- 
inous, and itis really unnecessary ; suffice it to say thata 
large mass of the evidence tends strongly to prove that 
there was a contract of sale made by James Nichols to 
plaintiff, of the said land, at or about the time stated in 
the bill ; that plaintiff was put in possession of the land by 
James Nichols under such contract and that plaintiff 
made permanent improvements on the land ; the deposi- 
tions of a part.of the witnesses tend to prove, substan- 
tially, the allegation of the bill. The evidence of other 
witnesses tends to prove that there was a contract made 
between. James Nichols and plaintiff for the sale 
of the land together with the personal property of 
said James Nichols to the plaintiff in consideration of 
from $100 to $400; and that plaintiff should support 
said James Nichols and his wife during their lives. Oth- 
er evidence tends to prove that plaintiff purchased the 
land at the price of $400 and paid the purchase money, 
and that plaintiff for and in consideration of the personal 
property of said James, which he received the posses- 
sion of with the land, agreed to support said James and 
his wife during their respective lives; and that he did so 
during the life of the wife of James and as much longer 
as James would allow him. Some of the evidence tends 
to prove that there were two contracts made between 
James and plaintiff, which were essentially different but 
made near the same time. The evidence satisfactorily 
proves that the plaintiff paid said James the amount of 
money he agreed to pay, whether it was $400,or less. But 
taking the whole evidence upon the subject, there is. 
some confusion as to what was the true contract between 
plaintiff and said James in relation to the land—whether 
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he purchased it for the consideration stated, or whether,,, 


the contract was that he was to have the land and per- 
sonal property for the consideration of a less sum in 
money than $400 and that he should support said James 
and his wife during their respective lives ; and the evi- 
dence proves that plaintiff is the son of said James. 


In this state of the case, on the 6th day of May, 1869, 
at a circuit court of said county, the cause came on to be 
heard on the bill, answer, replication, exhibits and dep- 
ositions ; upon consideration whereof the court was of 
opinion that the plaintiff is not entitled to specific exe- 
cution of his contract claimed, and dismissed the cause 
and decreed that plaintiff pay the costs; but inserted at 
the end of the decree that the dismissal was without prej- 
udice to any other suit, either at law or equity, which 
the plaintiff may choose to bring touching the matter in 
controversy in the suit. 


Afterwards, on the 5th day of May, 1870, it appears 
that plaintiff appeared before said circuit court and, by 
leave of the court, filed a bill of review in which he re- 
states and avers, substantially, the same matters and 
things in relation to said purchase of said land, possession, 
improvements, &c., as are contained in the original bill. 
And he further states and alleges that the said James, 
filed his answer to the said bill, to this effect, viz: “That 
it was not true that the plaintiff and defendant, in the 
year 1867, or at any other time, entered into a contract 
for the sale and purchase of the land described in the 
plaintiff’s bill for the sum of $400; that said plaintift 
had never paid anything for said land; that the parties 
never went to Nicholas court house to have a deed drawn 
in accordance with said contract, and thereupon, the de- 
fendant prayed that plaintiffs bill might be dismissed, 
&e.”. He also alleges that he replied to said answer, and 
issue having been joined and witnesses examined, and 
proofs closed, that the said court dismissed his said bill 
with costs by its decree pronounced in the said cause on 
the day of May, 1869, as by said decree and other 
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pears. The plaintiff further avers, that since the rendi- 
tion of said decree, he has discovered that he can prove, 
by admissions made by said defendant, that the facts set 
forth in said bill are true as therein stated ; that by the 
evidence which he has since discovered he can show that 
he is entitled to a specific execution of the contract and 
purchase set out in the original bill ; that the defendant 
admits said sale and the payment of the purchase money, 
as will appear from his receipt “herewith” filed as a part 
of the bill, marked “X ;” and that he can fully show 
that the facts set forth and the denials made in the an- 
swer of the defendant, are untrue, incorrect, and made 
under misapprehension of the very truth of the matter 
in controversy ; that he was, in fact, ignorant of the con- 
tents of said answer, and he avers that it was impossible 
for him to discover this new testimony before the former 
trial, and that he had used due diligence, but was unable 
to get or discover the same until the original bill was 
dismissed ; and that he is advised and insists that under 
the circumstances aforesaid the said decree of dismissal, 
in consequence of such new matter and evidence afore- 
said, ought to be reviewed and reversed, and a specific 
execution of the contract of sale for the land in the orig- 
inal bill mentioned decreed to the plaintiff by the court. 
The bill ot review concludes with the prayer that the 
said decree of dismissal, may be reversed, and the specific 
execution of said contract decreed and such other gen- 
eral relief as the court may see fit to grant. 

The bill of review is verified by the oath of the plain- 
tiff. 


Exhibit “X” filed with the bill is in these words, viz: 


“NicHOLAS Co., WEsT VA., 
February 5, 1870. 
- Received of Alexander Nichols, in the year 1857, 
foure hundred, dollars, the full payment of one hundred 
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ackers of land on White Water, in Nicholas Co., where,,,,..2°”; 


he now lives.” 


his 
“Teste. JAMEs X NICHOLS.” 
JOHN CROOKSHANKS, mark. 


GEORGE W. DuNBAR.” 


In the record, after the bill of review was filed, there 
is some confusion. At page seventy-four this entry ap- 
pears, viz: “The plaintiff, by leave of the court, filed 
a bill of review, to which the defendant filed a demurrer 
and the plaintiff joined in the demurrer and the 
ease was argued by counsel: upon consideration 
whereof, it isadjudged, ordered and decreed that the de- 
murrer to the bill be sustained and the bill dismissed, and 
that the defendant recover hiscosts.” Thisentry has neith- 
er caption or date to it, and the record fails to disclose by 
what court it was made, further than the words ot the en- 
try quoted show. But on the same page, and immediately 
under said entry, it appears that on the 6th day of May, 
1870, at a circuit court held and continued for the county of 
Nicholas, at the court house thereof, the following order 
was made, by said court, in the cause, viz: “This day, 
by leave of the court, the plaintiff, by his counsel, filed 
his bill of review, to which the defendant demurred, and 
this cause is continued till the next term.” It appears 
that after the last recited decree was made the deféndant 
died, and afterwards on the 10th day of November, 1870. 
the said circuit court, on motion of the plaintiff, granted 
him leave to file an amended bill and bill of revivor in 
the cause ; which was done and process directed to issue 
against the parties therein mentioned. 

The bill of revivor, among other things, alleges the 
death of the defendant, James Nichols, that he died in- 
testate, leaving a number of children and grand-children, 
who are named, upon whom the legal title to the land 
in controversy descended, and he professes to file with 
this bill the written contract for the purchase of the land 
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marked “X.” 


There is no other exhibit appearing in the 
record marked “X,” except said receipt, dated eines. 5, 
1870, before pintiened. 


After this several depositions appear to have been 
taken and filed in the cause. On the 13th day of No- 
vember, 1871, the cause came on to be heard by the said 
circuit court, upon the bill of review and revivor, and 
process executed, and demurrer thereto by the defend- 
ants, and the court overruled the demurrer ; and then the 
decree proceeds to declare that thereupon the defendant, 
Isaac Nichols, tendered his answer to said bill, ‘to the 
filing of which the plaintiff objected, which objection 
the court overrules, and said answer is filed, and the 
order heretofore made dismissing the plaintiffs original 
bill is set aside ‘and annulled.” 


From this decree the defendant, Isaac Nichols, one of 
the children and legal heirs of said James Nichols, de- 
ceased, appealed to this Court. 


The first question that arises for consideration is, did 
the circuit court err in overruling the demurrer filed by 
the defendant. 

Cooper, in his Equity Pleading, page 88, says: “Bills 
of review, which are in the nature of a writ of error, are 
brought to have decrees of the court reviewed, altered or 
reversed; and there are two varieties of this bill; the 
first of which is brought where the decree has been 
signed and enrolled ; and the second where the decree has 
not been signed and enrolled. The first of these bills is 
called, by way of pre-eminence, a bill of review, whilst 
the other is distinguished by the appellation of only'a 
bill in the nature of a bill of review, or a supplemental 
bill in the nature of a bill of review.” 

The same author, on page 89, says: “There are but 
two cases in which this species of bill is permitted to be 
brought, and these two cases are settled and declared by 
the first of the ordinances in.chancery of the Lord Chan- 
cellor Bacon, respecting bills of review, which ordi- 
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nances have never since been departed from. It is this:,,., 


‘No decree shall be reversed, altered or explained, being 
once under the great seal, but upon bill of review; and 
no bill of review shall be admitted, except it contain 
either error in law, appearing in the body of the decree, 
without further examination of matters of fact, or some 
new matter which hath arisen in time, after the decree, 
and not any new proof which might have been used 
when the decree was made; nevertheless, upon new proof 
that is come to light after the decree was made, which 
could not possibly have been used at the time when the 
decree passed, a bill of review may be grounded, by the 
special license of the court, and not otherwise.’ ” 
Mitford, in his Chancery Pleadings, pages 83 and 84, 
says: “The object of a bill of review is to procure an 
examination and reversal of a decree, made upon a 
former bill, and signed by the person holding the great 
seal and enrolled. It may be brought for error of law 
appearing in the body of the decree itself or upon dis- 
covery of new matter. If it is sought to reverse a de- 
cree signed and enrolled, upon discovery of new matter, 
the leave of the court must be first obtained ; and this 
will not be granted but upon allegation, upon oath, that 
the new matter could not be produced or used, by the 
party claiming the benefit of it at the time when the 
decree was made. If the court is satisfied that the new 
matter is relevant and material, and such as might prob- 
ably have occasioned a different determination, it will 
permit a bill of review to be filed.” In the case of 
Bowyer v. Lewis, 1 H. & M., 554, Judge Tucker, in 
delivering the opinion of the court, on page 558, says: 
“The authorities cited from Mitford’s Chancery Plead- 
ings, 78 to 84, clearly show that a bill of review, 
properly so called, is granted only after a final decree, 
either upon error in law, appearing in the body of the 
decree itself, or upon discovery of new matter, If, then, 
this be a proper bill of review, predicated on the ground 
that a final decree had been pronounced in the cause, I 
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think it was premature ; the cause being still in court, 
and subject to the chancellor’s future discretion, upon 
every point not already decided upon by this court, upon 
appeal. On the other hand, if this bill be a supple- 
mental bill only, in the nature of a bill of review, the 
admission or rejection of it by the chancellor, whether 
properly or improperly decided, could only be decided 
upon by this court after a final decree shall be had in 
the cause, unless the chancellor, in his discretion, had 
granted an appeal.” 

In this opinion Judge Tucker uses these words: 
“ Until this was done the cause could not be said to be 
out of court, and consequently the decree not final.” 

In the case of Laidley v. Merrifield, 7 Leigh 346, it 
was decided that where “a party against whom a decree, 
interlocutory in its nature, has been rendered, files a bill 
which he styles, and which is in form a bill of review, 
alleging errors on the face of the decree, as well as new 
facts in relation to the matter of controversy, and pray- 
ing that the decree be reviewed and reversed: Held, 
notwithstanding the form of the bill, it shall be taken as 
a supplemental bill, in the nature of a bill of review and 
petition for rehearing.” In that case Judge Cabell, in 
his opinion, on page 353, says: “A bill of review, strictly 
speaking, is a proceeding to correct a final decree, in the 
same court, for error apparent on the face of the decree, 
or on account of new evidence discovered since the final 
decree. The decree being final, the bill of review is not 
regarded as a part of the cause in which the decree was 
rendered. But when a decree is only interlocutory, but 
liable to the same objections, the party injured must seek 
his redress not by a bill of review, as such, but by peti- 
tion or supplemental bill in the nature of a bill of re- 
view. Such petition or supplemental bill is regarded as 
a part of the very cause, the decree in which is sought 
to be corrected, and any order or decree of the court on 
the petition or bill is only interlocutory, and cannot be 
appealed from in England, however erroneous or unjust 
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it may be, until the decree which is sought to be 
rected by the petition or bill shall itself become final. 
But when that decree becomes final, the appeal taken from 
it brings up every part of the cause, and will lead to the 
correction of every error, in whatever stage of the cause 
it may have been committed. And such was the law of 
Virginia until the statute was passed allowing appeals 
from interlocutory decrees. That statute, however, has 
produced a material change in the course of our courts 
on this subject.” 

In the case of Carter v. Allan, 21 Gratt. 241, Judge 
Christian, in delivering the opinion of the court, in 
speaking of bills of review, says: “In the first place, 
the new matter must be relevant and material, and such 
as, if known, might probably have produced a different 
determination. In the neat place, the new matter must 
have first come to the knowledge of the party after the 
time when it could have been used in the cause at the 
original hearing. Another qualification of the rule, quite 
as important and instructive, is, that the matter relied 
upon must not only be new, but it must be such as the 
party, by the use of reasonable diligence, could not 
have known.” 

“A bill of review may be brought upon the discovery 
of new matter—such, for example, as the discovery of a 
release or a receipt which would change the merits of the 
claim upon which the decree was founded. But leave of 
the court must be obtained before a bill of review can be 
filed on this ground; which leave to file it will not be 
granted without an affidavit that the new matter could 
not be produced or used by the party claiming the ben- 
efit of it in the original cause. The affidavit must also 
state the nature of the new matter, in order that the 
court may exercise its judgment upon its relevancy and 
materiality. Both of these considerations, to which the 
affidavit applies, are indispensible. In the first place, 
the new matter must be relevant and material, and such 
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_as, if known, might probably have produced a different 
~~ determination. Story’s Eq. Pl., sections 412 and 413, 
It seems that it is established that matter discovered 
after a decree has been made, although not capable of 
being used as evidence of anything which was previously 
in issue in the cause, but constituting an entirely new 
issue, may yet be the subject of a bill of review, or ofa 
supplemental bill in the nature of a bill of review.” 
Story’s Eq. Pl., section 416 and note 1. 

In Young v. Kiishde, 16 Ves. (Jr.) Ch. 348, 350, Lord 
Eldon said: ‘ The ground of a bill of review is error, 
apparent on the face of the decree, or new evidence of a 
fact materially pressing upon the decree, and discovered 
at least after publication in the cause. If the fact had 
been known before publication, though some contradiec- 
tion appears in the cases, there is no authority that new 
evidence would not be sufficient ground. Cumulative, 
written evidence, it seems, has been admitted, and even 
written evidence, to contradict the testimony of a wit- 
ness. Attorney General v. Turner, Ambler 587; Willan 
v. Willan, 16 Ves. (Jr.) Ch. 72, supposes that new testi- 
mony of witnesses may be admissible. “ But if it be ad- 
missible (upon which I am not called upon to decide) it 
ought to be received with extreme caution, and only of 
such a nature as ought. to be decisive proof.” Story’s 


Eq. Pl., section 415, note 3. 


There is another important qualification which is in- 
deed desirable from the very language of Lord Bacon’s 
Ordinance, and that is, that the granting of such a bill 
of review for newly discovered evidence is not a matter 
of right; but it rests in the sound discretion of the court. 
It may, therefore, be refused, although the facts, if ad- 
mitted, would change the decree, when the court, look- 
ing to all the circumstances, shall deem it productive of 
mischief to innocent parties, or for any other cause un- 
advisable.” 

Mitford, in his Equity Pleadings, page 205, in speak- 
ing of bills of review, says: “ But if brought upon new 
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matter, and the defendant should think the matter not 


way of demurrer, although the relevancy ought to be 
considered at the time leave js given to bring the bill.” 
See also Story’s Eq. Pl., section 636. 

The evidence set forth in the bill of review as newly 
discovered must appear to be material to the merits of 
the case. Ord v. Noel, 6 Madd. Ch., 127, Am. ed., 86; 
Livingston v. Hubbs, 3 Johns. Ch. (N. Y.) 124; and not 
such evidence as might have been discovered with ordi- 
nary diligence, before the decree. Livingston v. Hubbs, 
above cited, and Lansing v. Albany Insurance Co., 1 Hop. 
Ch. (N. Y,) 102. If a party were allowed to go on toa 
decree without looking for evidence which might be ob- 
tained, by proper search, and afterwards, by finding the 
evidence, to file a billof review, there would be no end 
to such bills. Bingham v. Dawson, Jacob, 243, 4 Cond. 
Eng. Ch. Rep., 114; Pendleton and wife v. Fay, &e., 3 
Paige Ch. (N. Y.) 206; 2 Robinson’s Practice (old) 
416. “In regard to errors of law, apparent upon the 
face of the decree, the established doctrine is that you 
cannot look into the evidence in the case, in order to 
show the decree to be erroneons in its statement of the 
facts. That is the proper office of the court upon appeal. 
But taking the facts to be, as they are stated to be on 
the face of the decree, you must show that the court has 
erred in point of law. If, therefore, the decree do not 
contain a statement of the material facts on which the 
decree proceeds, it is plain that there can be no relief by 
a bill of review, but only an appeal to some superior tri- 
bunal.” Story’s Eq. Pl., sec. 307. 

The record shows this to be a peculiar case—indeed, 
such as is seldom met with. The demurrer admits the 
truth of the material allegations of the bill, to which it 
can be applied. And upon a careful examination of the 
bill, as to the new facts and evidence alleged to be dis- 
covered, it seems to me that said evidence is relevant, 
material and not merely cumulative, but decisive in its 
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nature upon the question in issue between the parties to 
the original bill and bili of review. The plaintiff ex- 
pressly avers in his bill of review that it “was impossi- 
ble for him to discover this new testimony before the 
former trial, and that he had used due diligence, but was 
unable to get or discover the same until the original bill 
was dismissed.” 

Looking to the answer of said James and consid- 
ering that it purported to be sworn to by him, it would 
be unreasonable to hold that the plaintiff was guilty of 
negligence or laches in not proeuring the admissions, or 
the evidence thereof, earlier. It was but reasonable for 
plaintiff to believe, under the circumstances, that said 
James would not make such admissions after his answer 
was filed, notwithstanding he (plaintiff) was conscious 
that the admissions were true. That the answer of said 
James may have been made under misapprehension is, 
under the circumstances and facts shown in evidence in 
the cause, possible. It may have been procured by im- 
position, deception, or fraud, or made under mistake or 
misapprehension. It isseldom that men, after denying 
a fact, knowingly, and with proper understanding of the 
substance and meaning of the oath, afterwards admit, in 
writing, in the presence of attesting witnesses, or other 
persons, a fact which is denied by the oath. If the alle- 
gations of the bill of review are true, it would seem 
that in this instance, at least, it has been done. 


At the time plaintiff’s answer to the original bill was 
filed, according to the rules of courts of equity, the an- 
swer of a defendant verified by his oath, so far as it was 
responsive to material allegations of the bill and con- 
tained denials thereof, not only had the effect of putting 
the plaintiff to the proof of the material allegations de- 
nied, but was given such force and effect as evidence that to 
overcome them it required the evidence of two witnesses 
to the same fact, or one witness corroborated by circum- 
stances equivalent to another witness. 
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But during the pendency of the original cause, and be-,, 18%; 
fore its dismissal, it was provided by law that “When— 


a defendant in equity shall in his answer deny any ma- 
terial allegation of the bill, the effect ofisuch denial shall 
only be to put the plaintiffon satisfactory proof ofthe truth 
of such allegation, and any evidence which satisfies the 
court or jury of the truth thereof shall be sufficient to 
establish the same.” Code of West Virginia, section 
fifty-nine, chapter one hundred and twenty-five. This 
law was in force at the time the cause was dismissed, 
and applied tothe answer of said James. The force and ef- 
fect given to an answer in chancery, as evidence under the 
rules in equity prior to the passage of this section, were 
not inherent to or inseparable from the proceedings and 
were subject to be modified or changed at the pleasure of 
the Legislature during the pendency of a suit and after 
“Tt must also be evident that a 
right to have one’s controversies determined by existing 


the filing of an answer. 


rules of evidence is not a vested right. These rules per- 
tain to the remedies which the state provides for its cit- 
izens, and, generally, in legal contemplation, they neither 
enter into and constitute a part of any contract nor can 
be regarded as.being of the essence of any right which 
a party may seek to enforce. Like other rules affecting 
the remedy, they must, therefore, at all times, be subject 
to modification and control by the legislature ; and the 
changes which are enacted may lawfully be made appli- 
cable to existing causes of action, even in those states in 
which retrospective laws are forbidden.” Cooley’s Con. 
Lim., 366, 367 and authorities cited in notes 1 and, 2, 
on page 367. 

“The true principle of the operation of acts of part per- 
formance seems only to require that the acts in question 
be such as must be referred to some agreement and may 
‘be referred to the alleged one that they prove the exis- 
tence of some agreement and are consistent with the one 
alleged.” Fry on Specific Performance, Am. ed., 


page 252, section 386. 


The principle upon which courts 
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of equity exercise their jurisdiction in decreeing specific 


~performance of a parol agreement, accompanied by part 


performance, is the fraud and injustice which would re- 
sult from allowing one party to refuse to perform his 
part, after performance by the other, upon the faith of the 
contract. Ibid, 254, section 388. The agreement which 
the acts of part performance allowed to be set up by parol 
evidence must be of such a nature that the court would 
have had jurisdiction in respect of it, in case it had been 
in writing. Ibid, 266, section 392. Where the engage- 
ment is of an honorary and not of a legal character, 
part performance gives the court no jurisdiction, and 
there can be no part performance of an incomplete agree- 
ment. Ibid, 257, sections 393, 394; Lowry v. Buffington, 
6 W. Va., 249. 


Upon the whole it seems to me that the bill of review 
is goo.l and sufficiént—that the court properly allowed it 
to be filed and did not err in overruling demurrer there- 
to. But I think it is clear that the bill of revivor should 
have been against the personal representative of the de- 
cedent James, as well as his legal heirs. But the per- 
sonal representative of the said decedent was not 
made a party to the bill of revivor, and the bill of re-. 
view had not otherwise been revived against such per- 
sonal representative. ‘The personal representative had 
unquestionably the right to contest the payment of the 
alleged purchase money, and in this view it is material 
that the cause should be revived against him as well as. 
the legal heirs of the decedent. The personal represen- 
tative not being made a party to the bill of revivor in 
this cause, the demurrer to the bill of revivor should 
have been sustained by the court and leave given to the 
plaintiff to file an amended bill of revivor making the 
personal representative a party thereto. 

The record fails to disclose that process was served on 
all the defendants to the bill of revivor, or that any pro- 
ceedings were taken at rules against those defendants 
upon whom the process was served. On overruling the 
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demurrer the court should have made a rule upon the de- oma 
fendants, who did not then answer, to answer before pro-—,, 


ceeding to set aside and annul the order or decree made 
dismissing the plaintiff's original bill. Code of West 
Va., ch. 125, sec. 30; Pecks v. Chambers, supra; Sutton 
v. Gatewood and wife, 6 Munf. 398 ; 2d vol. Robinson’s 
(old) Practice, 302. 


Some question may hereafter arise in the cause be- 
tween plaintiff and Isaac Nichols, as a purchaser from 
the said decedent of the land in controversy, with or with- 
out notice, or as a pendente lite purchaser, as to whether any 
effect can be given to the simple admissions of the dece- 
dent, made in relation to the contract between him 
and plaintiff, after said Isaac may have purchased the 
same, but I do not now intimate any opinion upon that 
question as it does not arise upon the pleadings involved 
by the demurrer. 


For the foregoing reasons the said decree of the circuit 
court of said county of Nicholas rendered on the 13th 
day of November, 1871, must be reversed and annulled 
and the appellant Isaac Nichols recover against the ap- 
pellee Alexander Nichols, his costs about the prosecution 
of his appeal in this Court expended. 


The other Judges concurred. 


The following is the decree rendered in this Court. 
This Court proceeding to render such decree inthe cause 
as the said circuit court should have rendered, it is ad- 
judged, ordered, and decreed that the demurrer of the 
defendants to the said bill of review be overruled, but 
that the demurrer of the defendants to the bill of revivor 
filed in this cause be sustained. And this cause is re- 
manded to the said court for further proceedings therein 
to be had with leave to the plaintiff to file an amended 
bill of review and an amended bill of revivor or an 
amended bill of revivor alone, as he may choose, to revive 
this cause against the personal representative of said 
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Januery ‘Term, 22Mes Nichols, deceased, as well as his legal heirs, and 


Ninos to the defendant Isaac Nichols to file his answer subject 
ites o¢ to all proper exceptions, and for further proceedings 
Nichols. there to be had according to the principles settled by the 

written opinion filed in this cause and further according 
to the rules and principles governing courts of equity. 
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CHARLESTON, 


WALLACE v. McCarry. 
February 23, 1875. 


1. Where an undertaking taken by an officer under the provisions of 
the first section of chapter one hundred and forty-two of the code— 
of West Virginia, of 1868, shows upon its face that the fieri 
facias was levied upon various articles of personal property 
which were valued by the officer, in the aggregate, at $626, and 
that the day fixed in the undertaking for the delivery of a large 
part of said property had passed at the execution of the undertak- 
ing—the undertaking is not good, under the provisions of said 
chapter of said Code, but is materially defective and irregular 
And in acase, upon notice motion for judgment upon such un- 
dertaking, under said chapter, it is competent for the court to 
quash such undertaking, on motion of the defendants. 

2, It is error for the court to refuse to quash such undertaking and 
proceed to give judgment thereon against the defendants for 
$626, the value of the property stated in the undertaking. 


Supersedeas to a judgment of the circuit court of Poca- 
hontas county rendered on the 11th day of March, 1872, 
in a proceeding therein pending, in favor of Matthew 
Wallace against John W. D. McCarty, Alvin Clark, 
John D. Kinnison and Andrew J. Overholt. The other 
material facts appear in the statement of the case by the 
Court. The supersedeas was granted on the petition of 
said defendants below. 


The Hon. Joseph M. McWhorter, judge of said cir- 
cuit court, presided at the trial. 


Robert F. Dennis and Samuel Price for the appellants. 


Adam C. Snyder for the appellee. 
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HAYMOND, PRESIDENT: 


Wallace The plaintiff, prior to the March term, 1872, of the 


McCarty. 


circuit court of the county of Pocahontas, caused a writ- 
ten notice to be served on the defendants that he would, 
at that term of said court, move the court for judgment 
against defendants for $626, with interest thereon from 
the Ist day of July, 1871, upon an undertaking entered 
into by them on the Ist day of July, 1871, for the deliv- 
ery of certain personal property therein named. 

At the said March term, 1872, by consent of the par- 
ties by their attorneys, the cause was ordered to be dock- 
eted and continued until a subsequent day of the term. 
On the next day, which was the 9th day of March, 1872, 
the parties appeared in court, and the defendants moved 
the court to quash the undertaking, but the court over- 
ruled the motion ; and thereupon the defendants filed a 
plea in writing, denying the execution of the undertak- 
ing, to which the plaintiff replied generally. This is 
disclosed by the order of the court made on the 9th day 
of March, 1872. The court heard the evidence adduced, 
and decided the cause without the interposition of a jury, 
and rendered a judgment against the defendants on the 
undertaking for the sum of $626, with interest from the 
29th day of July, 1871, and the costs of the motion. 
The judgment was not rendered until the 11th day of 
March, 1872. On the trial of the motion the defendants 
filed a bill of exceptions to the opinion of the court. 
The undertaking, among other things, appears in the 
bill of exceptions, but is not there correctly copied ; but 
by agreement of the attorneys for the parties, in this 
Court, the original, as filed in the clerk’s office and as it 
was when the court gave judgment thereon, was, at the 
hearing of the cause, presented to this Court to be exam- 
ined and considered in connection with the record, and 
as part of the cause. The undertaking, on its face and 
as it appears in the record, is substantially, in most 
particulars, according to the form prescribed by the 
first section of chapter one hundred and _ forty-two 
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of the Code of this State. But the undertaking, en 
recited in the record, after reciting the property 

levied on, proceeds thus, viz: “ Now, therefore, we, 
and each of us, undertake that the said J. W. D. 
McCarty, (the execution debtor,) will deliver the 
said property to the said sheriff, at Mill Point, on the 
29th day of July, 1871, then and there to be sold to sat- 
isfy such execution ; and in case he fails to do so that we, 
or either of us, will pay to the said Matthew Wallace the 
sum of $626. Three horses to be delivered at Huntersville 
on the 7th day of August, 1871,—the sum of $626. 
Given under our hands this 3lst day of July, 1871.” 
According to the face of the undertaking, as the original 
appears, “four cows, three calves, thirteen hogs, one 
wagon, and the half of one wagon,” was the property 
levied on and to be delivered ; but immediately after are 
these words, all of which are crossed out, but can still 
be read as originally written, “and three,” with the word 
“two ” written immediately above it, “head of horses, 
the horses to be delivered at Huntersville, in front of the 
court house door, on the Ist day of August, 1871,” &e. 
The facts proven, as certified by the court, show “ that 
three horses were valued by the deputy sheriff, and, ac- 
cording to his valuation placed upon the property, it 
took three horses, together with the other property, 
to make the sum mentioned in said undertaking, and 
that valuation was inserted in the undertaking when 
it was signed, which signing occurred some days be- 
fore the delivery thereof, except as to the defend- 
ant Overholt ; that the defendant McCarty had promised 
his attorney to prepare the undertaking, with a recital 
therein, among other things, that three horses had been 
levied on, but that while the undertaking was in the 
possession of said McCarty, and before the time of de- 
livery to the deputy sheriff, the word ‘three’ was 
erased and ‘two’ substituted therefor ; that at the time 
ot the acknowledgment and delivery of said undertak- 
ing all the undertakers were convened at the request of 
the deputy sheriff, McKeevar, when the defendant Over- 
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holt signed the same; and after the same had been ac- 
knowledged and delivered by the several undertakers, 
who had all left the room and were standing on the out- 
side of the house, excepting the defendant, McCarty, 
who was still present, the said deputy sheriff changed the 
word ‘two’ to ‘three,’ thus inserting three horses in- 
stead of two.” 


The foregoing facts were proved by the plaintiff and 
the defendants then proved, “that when they signed, ac- 
knowledged and delivered the said undertaking to the 
said deputy sheriff there were only two horses men- 
tioned and named in said undertaking; that after they 
had signed, acknowledged, and delivered said undertak- 
‘ing the said deputy sheriff changed the word two to three 
‘and inserted three horses in said undertaking ; that after 
the same was thus altered by the said deputy sheriff, it 
was not re-acknowledged or re-delivered by the said un- 
dertakers.” 

From the face of the undertaking it appears that the 
day specified for the delivery of a considerable part of 
the property had passed when the undertaking was exe- 
cuted—that is all the property mentioned in the under- 
taking except the horses—and the value of this property 
constituted a part of the value placed upon all the prop- 
erty including the horses, to-wit: the said $626. 

The undertaking provided for by the Code of 1868, takes 
the place of the forthcoming bond provided for by former 
laws. The first section of chapter one hundred and 
forty-two of the Code of 1868, provides that, ‘The sher- 
iff or other officer levying a distress warrant, or a writ of 
fieri facias issued from the office of the clerk of a circuit 
court, may take from the debtor an undertaking signed 
by himself or by some person for him with one or more 
good securities in from or effect as follows, viz: 


A. B.,_ plaintiff, 





. Undertaking for delivery of pro- 
C. D., defendant. perty. 


Whereas the sheriff of the county of (or other 
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officer as the case may be) by virtue of a writ of fi 
facias (or distress warrant, as the case may be) against 
the property of the said C. D. has levied upon the fol- 
lowing property, to-wit: (here describe the property :) 
Now, therefore, we, and each of us, undertake that the 
said C. D. will deliver the said property to the said 
sheriff (or other officer,) at on the day of 
—., then and there to be sold to satisfy said execu- 
tion (or distress warrant ;) and in case he fails to do so, 
that we, or cither of us, will pay to the said A. B. the 
sum of 











dollars. Given under our hands, this 
day of ———. 








The sum specified in such undertaking shall be the 
true value of the property levied on, to be ascertained 
and fixed by the sheriff or other officer making the levy. 
Upon the giving of the undertaking, as herein provi- 
ded, the property so levied upon shall be permitted to 
remain in the possession of the debtor at his risk.” 

The third section of said chapter provides that “if 
the property, or any of it, mentioned in the undertaking 
be not delivered as therein provided, the officer, unless 
payment be made of the amount due on the execution or 
warrant, including his fees and commissions, shall forth- 
with return the said undertaking to the clerk’s office 
from which the execution issued, or if it be a distress 
warrant, to the clerk’s office of the circuit court of the 
county in which such warrant was issued. The clerk 
shall indorse on the undertaking the date of its return; 
and against such of the persons who signed the same as 
may be alive when it is so returned, it shall have the 
force of a judgment. But no execution shall issue thereon 
under this section.” | 


The fourth section of the same chapter provides, that 
“the persons signing said forfeited undertaking shall be 
liable for value of the property therein mentioned, not 
delivered as aforesaid, with interest on such value from 
the date of the undertaking. And the payee in such 
undertaking, or his assignee or personal representative, 
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may recover said sum and interest, or so much thereof 


—as may be necessary to satisfy his demand against the 


defendant in the execution or warrant, with costs, by 
action or motion against the persons signing said under- 
taking. And in case the said payee fail for any cause 
to recover a judgment on said undertaking, or to col- 
lect the amount specified in any such judgment, or any 
part thereof, he may proceed against the defendant in 
the original judgment, for the amount remaining unpaid 
in the same manner asif said undertaking had not been 
given.” 

The sections of the Code which have been quoted, as 
well as the prescribed form of the undertaking, evident- 
ly contemplate that the property valued by the officer, 
the aggregate value of which shall be inserted in the 
undertaking, shall be delivered to the officer at a day in 
the future, and that the undertaking shall be for the de- 
livery of the property, so valued, at a future day, and 
not for the payment of the value in whole, or in part, 
except upon failure to deliver. 

In the case before us a large portion of the property, 
valued according to the terms of the undertaking, could 
not be delivered on any day in the future, because the 
day fixed for its delivery, in the undertaking, had passed 
at the date ot the undertaking. And the effect of the 
undertaking was for the payment, at least, the value of 
that part of the property, if not the whole $626—the 
value of the whole property. 

In the case of Pleasants v. Lewis, 1 Wash. 273, it was 
decided that “a delivery of part of the property is nota 
performance of the condition of a forthcoming bond, 
but if the sheriff receive and sell what is delivered the 
amount is to be credited on the bond.” 

There is no proof that the thirty-first day of July is 
not the true date of the undertaking, or that the date in- 
serted and appearing in the undertaking was inserted by 
mistake. The date of the undertaking, as shown on 
its face, is the 31st day of July, 1872. As the case 
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stands that must be taken as the true date. 


fects and irregularities. Downman v. Chinn, Exor., 2 Wash. 
189 ; Couch v. Miller, 2 Leigh, 545. In each of these 
cases the bond was quashed on motion of the defendant. 
The undertaking in this case is substantially defective 
and irregular. It is not such an undertaking as is _pre- 
scribed by the statute in such cases, but is materially and 
fatally different and variant therefrom. The proceeding 
by notice and motion is a statutory proceeding, exclu- 
sively, and the court should have quashed the under- 
taking when moved so to do by the defendants. 

The one hundred and twenty-first chapter ofthe Code 
of West Virginia provides that “on a motion when 
an issue of fact is joined, and either party desires it, or 
when in the opinion of the court it is proper a jury shall 
be impannelled, unless the case be one in which the re- 
covery is limited to an amount not greater than $20 exclu- 
sive of interest.” In the case of Burke, Admr. &c., v. Levy’s 
Exors. 1 Rand. 1 it was decided that “when non est factum 
is pleaded to a motion on a forthcoming bond the court 
may render judgment without the intervention of ajury 
to try the at their discretion.” This decision 
was made before the enactment of the present statute. 
But in Claflin & Co., v. Steenbock & Co., 18 Gratt., 842, 
it was held that “On a motion toabate an attachment on 
the ground that it was issued on false suggestion and 
without sufficient cause, the plaintiff declining to express 


issue 


any wish for a jury, and the defendant expressing a wish 
that ajury might be dispensed with, and that the court 
should hear and decide the case ; the court should hear and 


decide it.” The decision was made under the last 
named section which is in the code of Virginia. Sec. 8 


p. 708. 


Upon a motion for judgment upona forthcoming bond 
if there is an issue of fact made by the pleadings and 
neither party ask for ajury the court may try it or direct 
a jury, either, in the exercise of its discretion. “No for- 


It was com-,,,, 
petent for the court to quash a forthcoming bond for de-— 
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mal issue need be joined on a motion on a forthcoming 
bond, as the pleadings may be ore fenus and the court 
may pronounce judgment on the evidence.” MeKinster 
v. Garrott, 3 Rand. 554. Where either party desires a 


jury the better practice is to make up an issue of the fact 


to be tried. 


Other questions were raised and argued at the hearing 
of this cause before this Court, but under the view taken 
of the undertaking, upon its face, they do not properly 
arise for determination. As to whether the undertak- 
ing might be held good at common law is not determined. 


For the foregoing reasons the said judgment of the cir- 
cuit court of the county of Pocahontas, rendered in this 
cause on the 11th day of March, 1872, must be reversed 
and annulled and the plaintiffs in error, recover against 
the defendant in error, (Mathew Wallace) their costs in 
this Court expended. And this Court proceeding to 
give such judgment as said circuit ought to have given it 
is considered that the finding of said circuit court in the 
cause be set aside and that the undertaking filed in this 
cause be quashed and that this cause be dismissed and that 
the defendants recover against the plaintiff their costs 
about their defence in this cause expended. 


The other Judges concurred. 


JUDGMENT REVERSED AND CAUSE [ISMISSED. 
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GRIFFIE v. McCoy. 
February 23, 1875. 


1. In anaction of debt, a plea of payment was filed in court, and 


1875. 


January Term. 


issue thereon properly made up. At the same time the defend-____* 


ant, by leave of the court, filed other pleas in writing, some of 
which were immaterial—no objection appearing to have been 
made to the filing of such pleas. There does not appear to have been 
a motion made to reject, or demurrer, or any reply or issue made 
up on the pleas. In this confused state of pleadings the parties 
waived a jury, and agreed to submit the case to the court. On 
appeal by the plaintiff—He.p: 
That when the appellate court clearly sees that one of the imma- 
terial pleas in the trial of the cause must have been considered by 
the court as being filed, and the matters therein plead considered 
by the court as though it was a good plea, and issue thereon made 
up; and that said plea and the matters therein plead must have 
entered into and effected the judgment of the court to the preju- 
dice of the plaintiff, the appellate court will reverse the judgment 
for that cause, set aside the finding of the court and direct a new 
trial, with leave to perfect the pleadings before such new trial is 
had. 
2. In the trial of the facts in the case the court occupied the relation 
to the case that a jury would have had the case been tried by a 
jury. 


This was a writ of error to a judgment of the circuit 
court of Greenbrier county, granted on the petition of 
Joseph Griffie, praying a reversal of said judgment, ren- 
dered in a suit wherein said petitioner was plaintiff and 
John P. MeCoy defendant. 

The facts appear in the opinion of the Court. 

The Hon. Nathaniel Harrison, judge of said circuit 
court, presided at the trial below. 

26 
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Adam C. Snyder for the appellant. 
John W. Harris for the appellee. 


HayYMonD, PRESIDENT: 


The plaintiff brought his action of debt against the 
defendant in the circuit court of Greenbrier county on 
the 25th of April, 1868. At June rules, 1868, plaintiff 
filed his declaration, in which he counts upon two writ- 
ings obligatory of the defendant to the plaintiff, one of 
which is for $600, dated the 29th day of March, 1862, 
payable one day after date, and the other for $262.53, 
dated the 5th day of November, 1867, and payable one 
day after date. The declaration demands of the defend- 
ant $862.53, the aggregate amount of said two writings 
obligatory. Profert is made of said writings obligatory. 

At a term of said court held on the 17th day of Sep- 
tember, 1868, an order in these words was entered in 
the cause, viz: ‘ This day came the parties, by their at- 
torneys, and, on motion of the defendant, the judgment 
entered at rules in the clerk’s office is set aside, and 
thereupon he pleaded the plea of payment, to which the 
plaintiff replied generally, and put himself upon the 
country and the defendant likewise, with leave to file 
special pleas, which are filed accordingly, and this cause 
is continued until the next term.” 

The first special plea in writing disclosed by the record 
is in substance that the plaintiff his action should not 
have or maintain against the defendant as to the sum of 
$600, part of the $862.53 in the declaration mentioned, 
because the said writing obligatory given for said sum 
of $6C0 was for the consideration of so many treasury 
notes of the so-called Confederate States as purported to 
be of the amount and value of $600, and none other, 
and that the said notes were an illegal currency, issued 
by a power in rebellion against the Government of the 
United States, and for the purpose of waging war against 
the same. And this plea concludes with the usual veri- 
fication, “ and this he is ready to verify.” 
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The second plea alleges, in substance, that before theyanuaty Term, 


execution of the said writings obligatory, to wit, on the 
1st day of October, 1866, the defendant was indebted to 
the plaintiff in the sum of $ for goods, &c., before 
that time purchased of the plaintiff, and that on said day 
he paid the plaintiff $100 in part payment of said indebt- 
edness, and that subsequent thereto, and on the 5th day 
of November, 1867, the plaintiff presented to him an ac- 
count amounting to $262.3, and requested the defendant 
to close the same by bond; and that the defendant, for- 
getting for the moment the payment of the sum of $100 
upon the said account as aforesaid, made to the plaintiff 
his writing obligatory for the same, which is the said 
writing obligatory for $262.53 in the declaration men- 
tioned ; that immediately thereafter defendant recollected 
the said payment of $100, and demanded of the plaintiff 
that he should forthwith enter the same as a credit upon 
the said writing obligatory as of the. date of payment, 
which the plaintiff refused to do or to credit him there- 
for on any other bond whatever executed by the defend- 
ant upon consideration deemed valid in law. And that 
by reason of the premises a right has accrued to the de- 
fendant to demand from the plaintiff the said $100, with 
interest from the Ist day of October, 1866, and to have 
the same set off and allowed against the said writing ob- 
ligatory for $262.53 in the declaration mentioned. This 
plea concludes, “‘ And this he is ready to verify.” 


The third plea detends as to $100, part of the $862.53 
in the declaration mentioned, because before the com- 
mencement of the suit, viz: on the Ist day of October, 
1866, he paid the plaintiff the said sum of $100. This 
plea concludes with the same verification. 


The fourth plea is that the defendant, on the Ist day 
of January, paid the plaintiff the sum of $862.53 in the 
declaration demanded, and concludes with the same veri- 
fication. I have mentioned these pleas as they appear 
in the record. 
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The record does not disclose that any replication or 
demurrer was ever filed to any of said pleas, unless it is 
to be considered that the fourth plea in writing is the 
“plea of payment ” mentioned in said order. 

But at aterm of said court held on the 23d day of 
June, 1869, this further and final order and judgment in 
the cause was made and entered, to-wit: “This day came 
the parties, by their attorneys, and the parties waiving a 
jury, agree to submit the case to the court ; whereupon 
it is considered by the court that the plaintiff recover 
against the defendant, $262.53, with legal interest there- 
on from the 6th day of November, 1867, till paid and his 
costs by him in this behalf expended. 

No bill of particulars, or specification of payments, is 
shewn by the record to have been filed with any of the 
pleas or otherwise. All the pleas mentioned seem to 
have been filed—they were not stricken from the record 
—but were filed at the term before said final judgment 
and so far as the record shows remained and were pleas 
filed in the cause at the time said final judgment was 
rendered, although no replication or demurrer had ever 
been made to either of the three first named or issue in 
any way thereon joined. 

Upon this state of the case the question presented for 
determination now by this Court is, was it error for the 
circuit court to hear and determine the cause without re- 
plication to said three first named pleas or any of them, 
or without first having disposed of said pleas in some 
regular way. 

In the case of Renick v. Correll, Admr., 4 W. Va. 627, 
the defendant filed a plea of payment, to which there 
was a general replication, and also two special pleas to 
which there was no replication. The jury found for the 
plaintiff and the defendant appealed to the Supreme 
Court of Appeals. Berkshire, Judge, in delivering the 
opinion of the Court in that case says: ‘The first objec- 
tion relied on for reversing the judgment complained of 
is the failure to make up the issues on the two special 
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pleas filed by the defendant. Whether this be error, a, 


which the appellants can avail themselves here must de-——Gjge 7 


v. 
McCoy. 


pend on the question whether the pleas, or either of them, 
present a bar to the plaintiffsaction. For, if they do not, 
and are bad in substance, then it is clear that the defen- 
dants were not injured by such omissions, as any issue 
that might have been had upon them would have been 
immaterial and unavailing.” If the verdict had been 
for the defendant, could it have been said on appeal by 
the plaintiff that he was not injured—could it be said that 
evidence was not admitted under said pleas and in sup- 
port of their allegations? In the case of B. & O. Rail- 
road Co. v. Faulkner, 4 W. Va., 180, it was decided that 
“if the intervention of a jury, is waived and the evi- 
dence is heard by the court and judgment rendered 
without issue having been joined, it is as equally erron- 
eous as though the case had been tried by a jury. In 
that case the action was assumpsit and the plea of the 
general issue, non assumpsit, was filed, which concludes 
to the country; and also the plea of the statute of limita- 
tions which concludes with a verification. A similiter 
was not entered as to the plea of general issue, and no re- 
plication whatever was made to the plea of statute of 
limitations. Judge Maxwell, who delivered the opinion 
ofthe Court in the case, very properly says: “In respect 
to the general issue it was long ago decided that a failure 
to add a similiter was not error after verdict. So that as 
to the plea of non-asswmpsit there was no error in try- 
ing the case without formal issue.” And he further 
says: “But the plea of the statute of limitations which 
concludes with a verification, and in which an issue could 
not be made by the addition of a similiter should have 
been replied to before the trial, and the want of replica- 
tion is not cured by the judgment rendered.” In the 
last named case the defendant also appealed. In the 
case of Hopkin Bros. v. Richardson, 9 Gratt. 486, 
It was decided that, “The admission of an improper plea 
is error, and the appellate court will not enquire whether 
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or not the plaintiff could be injured by its admission.” 
I have quoted the syllabus of the last named case. Judge 
Lee in his opinion in the case, says: “Nor is it any an- 
swer to the objection to say, that the pleas, even if bad, 
could do the plaintiffs no harm by being in the record. 
That is an enquiry upon which the court should scarcely 
enter, nor should it speculate upon the effect of an im- 
proper plea in prejudice of the plaintiffs rights. If it 
be insufficient and no answer to the action, it should be 
rejected when objected to, nor should the plaintiffs be 
put to an issue upon it.” In the case last named issue 
was joined on an insufficient plea and the plea of non- 
assumpsit was also filed and issue joined upon it, and the 
plaintiff appealed. See further upon this subject of re- 
plication and issue Cooke v. Simms 2 Call. 39, 374 ; Moore 
v. Mauro, 4 Rand. 488 ; Mangum v. Flowers, 2 Munf. 205; 
Totty’s Exor. v. Donald & Co., 4 Munf. 430; Rowans v. 
Givens, 10 Gratt. 250; MeMillion v. Dobbins, 9 Leigh. 
422; Sydnor v. Burke and wife, 4 Rand. 161. 


The first special plea filed in the cause before us would 
now be held by this Court to be immaterial and insuf- 
ficient as a plea in bar for reasons stated in the cases of 
Payne v. Bowlin, Admr., 6 W. Va., 273; Huffman v. Cal- 
lison, Admr., Id., 301; Harrison’s Exor. v. Farmer’s 
Bank of Va., Id. 1. 


But it is judicially known to this Court that at the 
time said first named special plea was filed, and also at 
the time the court rendered final judgment in the cause, 
it was considered and held by the courts of the State that 
a plea setting up the defence in said first plea, contained 
to a bond for the payment of money was held to be good. 
See Calfee, Admr., v. Burgess, 3 W. Va., 274. 


The second special plea filed is an attempt to set upa 
mistake in the writing obligatory for $263.53 of $100, 
for the reasons stated in the plea. This plea, I infer, is 
attempted to be plead under the fifth section of chapter 
one hundred and twenty-six, of the Code of West Vir- 
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ginia. But it is not verified by affidavit, and it is inj, yey term. 


other respects subject to criticism and objection as; 
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The third plea is a plea of payment of $100, part of 
the debt in the declaration mentioned. As before stated, 
these pleas were part of the record of the case when the 
cause was decided. No specifications of payments were 
filed, further than the sums stated in the third and 
fourth pleas. The six hundred dollar obligation has a 
credit upon it of $100, as of the first day of October, 
1866. The court, in its judgment, found against the six 
hundred dollar obligation, but found the whole amount 
of the obligation for $262.53, with interest from the day 
it became payable. There was no specification of pay- 
ment filed under the general plea of payment, on which 
issue was joined. And the only specification of a pay- 
ment less than the whole debt claimed, is that of $100, 
specified in said third plea. It is difficult to see, from 
the record, how the court could have found against the 
six hundred dollar obligation, altogether, unless it did 
so upon and under said first special plea in writing, 
which went to the whole of said obligation, because 
given in consideration of Confederate money. 


I think it is evident from the record that the plaintiff 
was prejudiced by said first special plea being admitted 
to be filed by the court. By the terms of the final judg- 
ment the cause was not in express terms submitted to the 
court for determination upon the issue joined of law and 
fact, but the parties “submitted the case to the court,” is 
the language employed. It is manifest from the whole 
ease that the plaintiff has been prejudiced and injured 
in the trial and judgment of the court, by the imperfect 
and confused state of the pleadings in the case at the 
time of trial. The pleadings in this case, under the cir- 
cumstances, should have been perfected before the trial. 
So it might be seen by the record what issues of law or 
fact the court tried. In the trial of the facts in the 
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case the court occupied the relation to the case thata 
jury would have done it the case had been tried by a 
jury; B. & O. Railroad Co. v. Faulkner, 4 W. Va., 180; 
Pryor v. Kurn, 12 Gratt, 615; Wickham and Goshorn v. 
Lewis Martin & Co., 13 Gratt, 427. In the case of South- 
side R. R. Co. v. Daniel, 20 Gratt, it was held that “in 
an action on the case for damages to plaintiffs land, there 
is the plea of not guilty, on which issue is joined ; and 
there is a special plea, to which there is a special repli- 
cation, concluding to the country. To this there is no 
rejoinder, and the record does not say that issue was 
joined upon it; but the parties go to trial, and the sub- 
ject of the special plea and replification are contested 
before the jury, which renders a verdict for the plaintiff. 
No objection having been taken to the want of joinder 
ot issue in the court below, it seems the objection cannot 
be taken in the appellate court. In such case, if the 
subject of the replication issuch that the defendant can- 
not rejoin special matter without a departure from the 
defense set up in his plea, but must take issue upon the 
replication, the non joinder of issue will be cured by the 
statute.” In that case the defendant appealed, and from 
the case it would seem that, under the state of the plead- 
ings nothing was left to complete the issue except to add 
the similiter. The court seems to have considered the 
special plea a good plea. There was a special replica- 
tion to the plea, and the replication concluded to the 
country. The jury found the “issues” for the plaintiff, 
and it appeared to the court that the subject of the 
special plea had been contested before the jury as though 
issue had been joined on the special replication. 


In the case at bar the court makes no finding, but 
simply rendered judgment. The case in 20th Gratt. is 
not similar to this. The case is doubtless correct in 
principle, and I should feel inclined to follow it in simi- 
lar cases. There seems to be some confusion in the case 
upon the subject under consideration, and I am inclined, 
for the present, to consider the subject open, in some re- 





OF WEST VIRGINIA. 209 


spects, hereafter. I have endeavored to follow the de- ; ausee tees. 
cisions of the courts of Virginia and of this State in this 

case, but think discussion and reconsideration of the 
principles herein decided should not be closed to further 
consideration in other cases that may arise before this 
court. It may be that a sound exposition of the law 
and the due administration of justice may require a re- 
vision and correction of some of the rules prescribed in 
some of the cases. This should certainly be done where 
it appears that such rules are absurd and operate in- 
justice. 


Griffie 
v. 
McCoy. 


For the foregoing reasons the judgment of the circuit 
court ofthe county of Greenbrier rendered in this cause 
on the 23d day of June, 1869, must be reversed and an- 
nulled and the appellant recover his costs in this Court 
expended about the prosecution of thisappeal. And this 
Court proceeding to render such judgment in the cause 
as said circuit court should have rendered therein it is 
considered that the finding of the said circuit court in 
the cause be set aside and a new trial be had in the 
cause, the costs of the former trial to abide the general 
result of the suit, and that this cause be remanded to 
the said circuit court with leave to the plaintiff to make 
areply to the said pleas filed in the cause to which no re- 
ply has been made by demurrer or otherwise, as he may 
desire within a reasonable time, and with leave to the 
defendant to withdraw any or all of said pleasif he shall 
desire so to do, and to file other pleas if he shall ask 
permission so to doin a reasonable time, and for such 
other and further proceedings to be had in said cause as 
may be according to law in such cases. 


The other Judges concurred. 


JUDGMENT REVERSED AND CAUSE REMANDED. 
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Pecks v. CHAMBER3. 


February 23, 1875. 


rae... 1. The eighth section of chapter one hundred and thirty-nine of 

i the code of 1868 of West Virginia confers upon courts of equity, 
jurisdiction and authority, to enforce judgment liens against the 
lands ofthe judgment debtor, at any time, without reference to 
whether the judgment debtor has personal property or estate 
out of which the judgment might be made by process of execu- 
tion or not. 


2. Acourt of equity, under the provisions of the thirtieth section of 
chapter one hundred and twenty-five of the said code, on over- 
ruling a demurrer to a bill, is not authorized to decree against 
the defendant demurring, for the relief prayed for in the bill un- 
til the court shall first have madea rule upon the defendant to 
answer the bill, fixing therein a day within, or on which, the an- 
swer shall be filed. 

3. In decreeing the sale of realty to satisfy a judgment lien, the decree 
should give a day tothe defendant to redeem the property by 
paying the amount charged upon it. 


Appeal by William S. Chambers, the defendant below, 
from a decree of the circuit court of Logan county, ren- 
dered on the 2d day of May, 1372, in a suit therein pen- 
ding, in favor of R. W. and J. E. Peck, plaintiffs. 


The opinion of the Court contains a statement of the 
case. 


The Hon. , judge of said 
circuit court, presided at the hearing below. 





James M. Laidley for the appellant. 
James H. Ferguson for the appellees. 
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The plaintiffs filed their bill in the circuit court of 
the county of Logan, in the early part of the year 1872 
against the defendant to enforce the liens of two judg- 
ments alleged in the billas having been confessed in the 
clerk’s office of said court in actions of debt, in favor of 
the plaintiffs, in July, 1870, and April, 1871. Copies of 
the alleged judgments are filed with the bill. One of the 
judgments is for $574.30, which should bear interest 
from the 4th of July, 1870, and also the costs of suit. 
The other judgment is for $137.95, and the costs of recor- 
ding the judgment. It is provided on the face of the 
first named judgment that no execution shall issue 
thereon for twelve months from its date—which was the 
4th day of July, 1870. It is atleged in the bill and ap- 
pears by the exhibits that on the 19th day of February, 
1872, a writ of fieri facias was duly issued on the first 
named judgment returnable to the first Monday in April 
thereafter, and that on the day the writ so issued it went 
into the hands of the sheriff of said county, and that he, 
on the same day, endorsed on said writ in his official ca- 
pacity the return of “no property found.” On the 15th 
day of February, 1872, a writ of fieri facias was issued 
on the judgment secondly above named, also returna- 
ble on the first Monday of April thereafter, and went 
into the hands of the sheriff of said county; and after- 
wards on the said 19th day of February, 1872, the said 
sheriff, by his deputy, endorsed on the last named writ the 
return of “no property found.” The bill also alleges, 
and it appears by the exhibits, that the said judgments, 
respectively, were duly entered in the Recorder’s Office, 
on the judgment lien docket oa the 11th day of October, 
1870, and the 29th day of August, 1871. The bill also 
alleges that the said judgments, respectively, constitute 
liens on the lands of the defendant, and that the defend- 
ant is seized, in fee simple, of a tract of land sit- 
uate on the east side of the Guyandotte river, contain- 
ing twelve hundred acres, with the reservation of fifty 
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acres, more or less, of the same, and eighty trees, which 


Pens  “ppears by an official copy of the deed filed, marked G, 


v. 
Chambers. 


The bill prays that said land, or so much thereof as may 
be necessary, be sold to pay said judgments, interest 
thereon and costs, &c. The said deed G describes the 
fifty acres, more or less, not conveyed thereby, but re- 
served, and also the eighty trees. The trees, however, 
are not described with much certainty. 


This suit was commenced on the 20th day of Februa- 
ry, 1872, and the bill was filed on the first Monday in 
March of the same year. The bill does not allege that 
the defendant has no personal property out of which the 
amount of plaintiff’s said judgment debts can be made 
or that defendant is insolvent except as to his real estate. 


On the 2d day of May, 1872, it appears that the cause 
was heard by the circuit court of said county upon the 
bill, exhibits, the proceedings at rules, and on the defend- 
ant’s demurrer to the bill and that the court after argu- 


ment of counsel overruled the demurrer: And _ there- 
upon the court immediately, and in the same decree, di- 
rected the defendant’s land in the bill mentioned to be sold 
or so much as necessary for the purpose, to pay said judg- 
ments and costs of this suit and appointed a special com- 
missioner to make the sale, one-third of the purchase 
money to be paid down and the residue in six and twelve 
months with interest from the day of sale, &c. And the 
commissioner is directed to report his proceedings to the 
court. At the conclusion of this decree and as part 
thereof are these words, viz: “The defendant has leave 
to file his answer within ninety days from this date, 
and the defendant gives notice of his intention to ap- 
peal.” The decree directs that the land shall be adver- 
tised for sale at least thirty days prior to the sale and 
how the advertisement shall be made. No day is given 
the defendant by the decree in which to make payment 
of the judgments, &c. From the said decree of the cir- 
cuit court the defendant has appealed to this Court and 
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he now here assigns the following as errors in the said 


Court, viz: 

“1, That the court erred in overruling the defendant’s 
demurrer to the bill, because it is not sufficiently alleged 
or shown by the averments of the bill that the defend- 
ants had not personal effects out of which the judgments 
could be made by execution ; or in other words, that the 
plaintiff had not a complete remedy at law in the pre- 
mises. 

“2. It was error in the court to decree a sale of the 
land for the payment of the judgments upon overruling 
the defendant’s demurrer without first giving a rule upon 
the defendant to answer the bill. 


“3. It was error to decree the land to be sold without 
giving day to the defendant to redeem the land or pay 
the debt and costs.” 


The eighth section of chapter one hundred and thirty- 
nine of the Code of this State provides that “the lien of 
a judgment may always be enforced in a court of equity.” 
The word “always,” as employed in this section, may 
properly be construed to mean “at any time.” I have 
quoted the whole of said eighth section, and it is mate- 
rially different from the ninth section of chapter one 
hundred and eighty-six of the Code of Virginia of 1860 
which was in force in this State when the Code of this 
State took effect. The said ninth section provides that 
“the lien of a judgment may always be enforced in a 
court of equity. If it appear to such court that the 
rents and profits of the real estate, subject to the lien, 
will not satisfy the judgment in five years, the court may 
decree the said estate, or any part thereof, to be sold, 
and the proceeds applied to the discharge of the judg- 
ment.” The said eighth section of chapter one hun- 
dred and thirty-nine of the Code confers upon courts of 
equity jurisdiction and authority to enforce judgment 
liens at any time, without qualification. Whatever may 
have been the law and practice in relation to the right to 
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resort to the writ of elegit for the collection of judgment 
debts or the practice of courts of equity, in former times 
in relation to the enforcement of judgment liens by the 
sale of lands, it seems to me that the said eighth section 
of chapter one hundred and thirty-nine of the Code of 
this State confers upon courts of equity jurisdiction and 
authority to enforce judgment liens against the land of 
the judgment debtor at any time without reference to 
whether the judgment debtor has personal property or 
estate out of which the judgment might be made, by 
process of execution or not. From the broad, unquali- 
fied language employed by the Legislature in said eighth 
section I think that such was clearly the purpose and in- 
tention of the Legislature. It is true that, generally, a 
court of equity will not grant relief when the party in- 
voking its aid has a complete remedy at law, but to this 
rule there are exceptions. It frequently happens that 
a party may resort to equity or to proceedings at law for 
redress or relief for the same cause of action. This is 
so where equity and a court of law each have jurisdic- 
tion of the subject. Whether a court of equity has or 
will take jurisdiction in any given case or subject, de- 
pends upon the principles governing courts of equity in 
such case or in relation to the subject, and also the leg- 
islation touching such case or subject. By the laws of 
this State judgments are expressly made liens upon the 
lands of the judgment debtor, but a judgment is not a 
lien upon the personal property or estate of the debtor. 
As we have seen the said eighth section of chapter one 
hundred and thirty-nine of the Code gives to courts of 
equity jurisdiction and authority to enforce such judg- 
ment liens at any time. The exercise of that jurisdic- 
tion is not made dependent upon the fact as to whether 
the amount of the judgment might or could be made by 
any other proceeding—for instance by a writ of fiert 
facias. A court of equity may, under the provisions of 
said eighth section, sell lands of the judgment debtor to 
pay his judgment debts whether the rents and profits of 
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ks 
Code of 1868 of this State. The policy and effect of vii. 
the legislation ot this State in relation to the enforce- 
ment of judgment liens, seems to be, to do away with 
restraints and restrictions in relation to the sale of 
realty for the payment of debts which formerly existed, 
and to give the judgment creditor access to the lands of 
his debtor, without unnecessary delay, for the satisfac- 
tion of his just demands, through the aid and instru- 
mentality of courts of equity, should the creditor choose 
to invoke the aid of such courts before exhausting legal 
remedies to which he might resort. Whether this policy 
is wise or judicious is not for this Court to determine. 

For these reasons the first error assigned is not well 
taken and must be overruled. 


I proceed now to consider the second error assigned. 
The thirtieth section of chapter one hundred and twenty- 


five of the Code of 1868 provides that a plaintiff in 
equity may have any plea or demurrer set down to be 
argued, and if the same be overruled, no other plea or 
demurrer shall afterwards be received, but there shall be 
a rule upon the defendant to answer the bill; and if he 
fail to appear and answer the bill on the day specified in 
the order, the plaintiff shall be entitled to a decree 
against him for the relief prayed for therein. It is 
quite clear from this provision that where a demurrer to 
a bill is overruled the defendant is entitled to have a day 
given to answer. Andthe court on overruling the de- 
murrer is not authorized to decree against the defendant 
demurring for the relief prayed for in the bill, until the 
court shall first have made a rule upon the defendant to 
answer the bill fixing a day within or on which the an- 
swer shall be filed. In this case the court on overruling 
the demurrer to the bill, instead of making a rule upon 
the defendant to answer at once proceeded to ascertain 
the amount of the plaintifi’s debt and declared the debt 
to be a lien on the defendant’s land in the bill mentioned 
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and decreed the land to be sold to pay the debt, interest 
and costs, and appointed a special commissioner to make 
the sale, &c. At the end of this decree the court gave 
the defendant leave to answer the bill within ninety 
days. The granting the leave to file an answer within 
ninety days, at theend of the deeree of sale, is not a 
compliance with the law upon that subject. The rule to 
answer should first have been made upon the defendant, 
and if he failed to answer at the day fixed by the rule, 
then the court would have been authorized to proceed to 
decree the relief prayed but not before, without the con- 
sent of the defendant. Sutton v. Gatewood and wife, 6 
Munf. 398 ; 2 Robinson (old) Practice, 302. The second 
error assigned is therefore well taken and is sustained. 

It only remains to consider the third errorassigned. In 
the case of Kyles v. Tait’s Admr., 6 Gratt, 44, it was 
decided that “upon a decree to enforce the lien ofa 
vendor for unpaid purchase money, the decree should 
give a day tothe defendants to redeem the property, by 
paying up the amount charged upon it.” In that case 
Judge Allen delivered the opinion of the court, and in 
the opinion he says: “But the “court is of opinion, that 
in the details of said decree there was error in this, that 
said decree gives no day to the appellants to redeem the 
property, by paying up the amount charged upon it.” 
If it is error in decreeing the sale of lands for the pay- 
ment of purchase money which constitutes a lien thereon, 
to fail to give in the decree of sale a day to the defend- 
ant to redeem the property by paying up the amount 
charged upon it, I am unable to see why it is not error 
for the court in decreeing a sale of land to pay a judg- 
ment lien, to fail to give in the decree a day to the de- 
fendant to redeem the land by paying up the amount 
charged upon it. Iam not disposed to controvert the 
correctness of the decision in 6 Gratt., 44, in this case ; but 
feel disposed to apply and adopt it, as I think there should 
be uniformity in the practice, in this respect, in cases sim- 
ilarin principle. 
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For the foregoing reasons, the decree of the circuit 


court of Logan county, rendered in this cause on the 


2nd day of May, 1872, must be reversed with costs to 
the appellant. And this Court proceeding to render such 
decree as said circuit court should have rendered in the 
cause—it is adjudged, ordered and decreed that the de- 
murrer filed in the cause be overruled, and that the 
cause be remanded to the circuit court of the said 
county of Logan, to be further proceeded in according 
to the principles stated in this opinion, and the rules gov- 
erning courts of equity. 


The other Judges concurred. 


DECREE REVERSED AND Suit REMANDED. 
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CHARLESTON. 


LAIDLEY v. KLINE, ADMX. 


February 23, 1875. 


1. Generally, the personal assets of an intestate, so far as they have 


not been administered, should be administered under the direc- 
tion of the court, and applied to the payment of the debts of the 
intestate, and in relief of the realty which descended to the legal 
heir in a suit or proceeding, to subject the realty to the payment 
of the debts of the decedent. 


2. Although, under the legislation of this State, as contained in the 


Code, real as well as personal estate is made subject to the pay- 
ment of the just debts of the intestate, still the realty which de- 
scended to the heir should not be decreed to be sold for the pay- 
ment of judgment liens until resort is first had to the personal 
estate, so far as practicable, and without producing unreasonable 
delay. 


3. The real estate of an intestate in no wise, and for no purpose, goes 


into the possession or control of the administrator, but the legal 
title to the same descends directly to the legal heirs, subject, of 
course, to the just debts of the intestate, in so far at least at the 
personalty falls short of paying the same. 


4. A judgment obtained during the life of an intestate is a lien upon 


his lands in the hands of his heirs for the payment thereof, and is 
entitled to priority of payment out of the proceeds of the sale 
thereof over a simple contract creditor, who acquired no equal or 
superior lien for his debt upon the realty during the life of the 
debtor. 


A judgment obtained by a creditor against the administrator is 
not « judgment lien on the realty of the intestate. 


6. Generally the court should not decree the sale of the realty of an 


intestate to pay debts or judgment liens before the accounts of 
the administrator have been settled and the unadministered assets 
ascertained. 
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7. Unless the widow of the intestate elects, in a proper manner, to 
take the value of her dower in the real estate which her husband 
owned at his death, her dower should be assigned to her in the 
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realty before sale thereof for the payment of the intestate’s det ts. Kline, Admx. 


8. There being no privity between the personal representative and 
the party to whom the real estate has descended or been devised, 
a judgment against such personal representative is not even 
prima facie evidence against the heir or devisee. 


9. The thirty-sixth section of chapter one hundred and twenty-five of 
the Code, so far as it relates to taking material allegations of a 
bill, or material allegations of new matter in an answer consti- 
tuting a claim for affirmative relief, as true, should not be applied 
strictly, if at all, to the answers of infant defendants by guardian, 
ad litem. 


10. When a commissioner in a case of a creditor’s bill is directed by the 
decree of court to hear proof of debts against the estate of an in- 
testate, and there are infant defendants whose lands are sought 
to be sold, and the commissioner reports debts or judgment liens 
against the land. it is the duty of the court to examine the vouch- 
ers and evidence upon which the report is based and see if they 
are properly proven and their existence established before con- 
firming the report and directing a sale of the realty, whether there 
were exceptions filed to the report or not; upon the ground that 
there was no sufficient evidence before the commissioner estab- 
lishing such debts or judgments. And if the court confirms such 
report in the absence of sufficient evidence to establish the exist- 
ence of such debts or judgments, and decrees the sale of the 
realty, the appellate court will reverse such decree for that reason. 

Appeal and supersedeas granted on the petition of 

Elizabeth Kline, admx. of D. H. Kline and the infant 

children and heirs of said D. H. Kline, to wit: Edwin 

B., Sally S. and Daniel H. Kline, by John A. Warth, 

their guardian ad litem, from certain decrees of the cir- 

cuit court of Kanawha county, rendered in a suit therein 
pending, wherein James M. Laidley was complainant, 
and the petitioners and Belle, William M. and Mary 

Jane Kline, adult children of said D. H. Kline, and 

others, were respondents. The material facts appear in 

the statement of the case by the Court. 


The Hon. James W. Hoge, judge of said circuit court, 
presided at the hearing below. 
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Smith & Knight and John A. Warth, for the appellants. 


James H. Nash and Charles Hedrick, for the ap- 
pellee. 


HAYMOND, PRESIDENT: 


The plaintiff filed his bill in the circuit court of Kan- 
awha county, in August, 1870 against Elizabeth Kline, 
the widow and administratrix of Daniel H. Kline, de- 
ceased and Bell, William M. and Mary Jane Kline, who 
are adults and Daniel H., Edwin B. and Sally Kline, in- 
fant children and the legal heirs of said decedent and 
others. The plaintiff alleges in his bill that the dece- 
dent, at the time of his death, was indebted to him in 
considerable sums of money for a portion of which, he 
has obtained judgments at law against the administratrix ; 
to another portion the administratrix plead the statute of 
limitations and thereby defeated his recovery ; that the 
judgments obtained by him against the administrator are 
as follows, viz: $339.30 with interest from the 11th day 
of April, 1870, and $23.23 costs, and $1,296.95 with in- 
terest from the 11th day of April, 1870, and $23.58 costs, 
that on these judgments writs of fiert facias were issued and 
placed in the hands of the sheriff of said county and re- 
turned “no property found— ;” that at the spring term, 
1858, of the circuit court for said county, he obtained a 
judgment, in the name of Lewis Ruffner, against said 
decedent, Moses Norton and Thomas J. Buster for $264 
to be discharged by the payment of $134.97, with inter- 
est thereon from the 25th day of January, 1858, and 
$5.90, costs of suit; that this judgment was rendered on 
a forthcoming bond and the bond had been assigned by 
Ruffner to plaintiff for valuable consideration ; that said 
decedent was the principal debtor in said bond and the 
others, against whom said judgment was rendered, were 
securities; that several writs of fieri facias were issued 
on said last named judgment and returned “no property 
found ;” that he (plaintiff) has subsisting causes of action 
against decedent upon which suits are now depending in 
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the said circuit court and if judgments should be ren-,,., 
dered for him exhibits thereot will be filed—plaintiff— 
charges that decedent lett very little personal estate, per- gine “Aamx. 


haps not more than sufficient to pay his funeral expenses, 
but that he was seized of several valuable tracts of land; 
that the lands are subject to the liens of judgments ren- 
dered against the decedent in his lifetime, and after sat- 
isfying the same are liable to the other debts of dece- 
dent, plaintiff also prays that a commissioner of the said 
court state and report an account of the debts of the de- 
eedent showing their several priorities, and also showing 
of what lands the decedent died seized, and that the lands 
so far as may be necessary to satisfy the debts of the de- 
cedent be sold to satisfy such indebtedness. Said Ruff- 
ner, Buster and Norton are also made defendants to the 
bill. 

Ruffner filed his answer, admitting the assignment by 
him to plaintiff, of the judgment for $134.97 mentioned 
in the bill. 

Afterwards, the defendants, Belle, William and Mary 
J. Kline, filed their answer to the bill. This answer was 
filed on the 7th day of November, 1870. Thedefendants 
last named, in their answer, admit the death of their 
father, and that he died intestate, leaving Elizabeth 
Kline, his widow, who, after his death, qualified as his 
administratrix, and that they and the infant defendants 
are the heirs at law of said decedent. They deny that 
decedent was in anywise indebted to plaintiff at his 
death. They admit that plaintiff did obtain the two 
judgments at law in the bill mentioned, against said ad- 
ministratrix, but they deny that the claims for which the 
said judgments were obtained, or any part thereof, were 
justly due from the estate of decedent to complainant. 
They deny that said judgments against the administra- 
trix bind the heirs of decedent, or the realty which de- 
scended to them. They insist that plaintiff should estab- 
lish the claims, for which the judgments were rendered, in- 
dependent of the judgments, as much as though the same 
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were never rendered. They insist that the heirs are entitled 
toall the defences thereto which might have been made by 
the administratrix. They aver all judgments men- 
tioned in the bill which were obtained in the lifetime of 
decedent, were fully paid by decedent before his death. 
They rely upon and plead the statute of limitations to the 
claims on which the judgments against the administra- 
trix were obtained. And they aver that one of the said 
judgments, last named, was obtained against the admin- 
istratrix on the assignments of judgments that had been 
refunded to plaintiff by decedent during his life, and 
that, in fact, the consideration paid for said assignment, 
by plaintiff, was only nominal. And they aver that 
Warth and English, who owed the judgments, were, at 
the time of the pretended assignment, notoriously in- 
solvent. They also aver that the judgment obtained 
against the administratrix on the note of D. H. Kline, 
that matured after his death, was wrongfully obtained &c.; 
and that on the 21st day of June, 1855, decedent and 
plaintiff settled in full, as appears from the statement 
filed with their answer marked “A.,” which statement is 
wholly in the handwriting of plaintiff. They also aver 
that decedent, at said settlement, assigned to plaintiff an 
interest in a large claim he then held against Warth and 
English, secured by a deed of trust on their lands; that 
afterwards decedent paid and satisfied to plaintiff the 
sum so secured to him; and as evidence of the fact, they 
file a paper in writing marked “D.,” as part of their an- 
swer, which paper, they aver, is wholly in the hand- 
writing of the complainant, except the signature thereto 
which they aver is in the handwriting of decedent. 
And they further aver that decedent, during his life, at 
sundry times, since said settlement, paid plaintiff large 
sums of money which exceed all the pretended claims 
that plaintiff has at any time, since said settlement, had 
against decedent, a statement of which is filed with their 
answer marked “C,.” And they deny all matters charged 
in plaintifi’s bill not in their answer expressly admitted, 
and require legal proof thereof. 
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Defendants, Buster and Kline, each filed theiranswers;,yyary Perm. 
in which they, in substance, say they have no knowledge ~- 
of the judgment alleged in plaintifi’s bill against dece- 
dent and them ; but that if there is any such judgment it 
is against them as securities of decedent. 


Laidley 


v. 
Kline, Admx. 


The infant defendants, Edwin B., Sally S. and D. H. 
Kline, answered the bill by their guardian, ad litem, 
John A. Warth. This answer avers that said infantsare 
of tender age and know nothing of the pretended judg- 
ments and claims mentioned in plaintiff’s bill; that they 
are advised that said pretended claims have been fully 
paid, and are barred by the statute of limitations ; where- 
upon they pray the court to require strict proot from 
the plaintiff of all the many matters charged in said 
bill, and pray that their interest in the premises be pro- 
tected. 


On the 15th day of April, 1871, the cause came on to 
be heard on the bill, exhibits, the several answers of the 
defendants Ruffner, Norton, Buster, the answer of the 
infant defendants Edwin B. Kline, Sally S. Kline and 
Daniel H. Kline by their guardian ad litem and_replica- 
tion to said answers, and upon the joint and separate 
answer of William M. Kline, Mary J. Kline and Belle 
E. Kline, and the exceptions and special replication filed 
thereto by the plaintiff, and on the petition filed in the 
cause by A. M. Smith. And the court overruled the 
exceptions to said answer and ordered the same to be 





filed with the special replication thereto, and the court 
adjudged, ordered and decreed that the cause be referred 
to master commissioner John E, Kenna, with directions 
that he take, state, and report an account showing: 

Ist What judgments obtained against D. H. Kline in 
his lifetime still remain unsatisfied, and to whom the 
same belong. 


2d What other debts, with the evidence of the same, 
still remain unpaid and unsatisfied, and when any judg- 
ment or other debt is claimed by any party to have been 
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paid, or to be barred by the statute of limitations, that he 


~report the evidence produced by any party, tending to 


establish such defence, and particularly that he ascertain 
the state of accounts (exclusive of jndgments in deced- 
ent’s lifetime), between the complainant and decedent at 
the time of his death treating the judgments against the 
administratrix as prima facie evidence only of their 
correctness. 

3d. What personal estate unadministed remains in the 
hands of decedent’s administratrix subject to the pay- 
ment ofsuch debts. 

4th. Of what real estate the said D. H. Kline died 
seized within the jurisdiction of this court ; what liens 
with other priorities there may be on the same, and where 
such real estate is located, with such other matters as 
any party to the suit may desire, Xc. 


The special replication of plaintiff is in effect a gen- 
eral replication and his exceptions to the answer of 
Belle Kline and others are unimportant and unnecessary 
to notice. 


At aterm of said court held on the 26th day of July, 
1872, commissioner Kenna filed his report to which 
some six separate exceptions were filed by the counsel 
of decedent’s heirs which exceptions having been argued 
and considered by the court, the court was of opinion that 
the report was not fully responsive to all the require- 
ments of the decree referring the cause, nor as explicit as 
it might and ought to be, especially as to the settlement 
of the administration account of the personality. And 
without passing, specifically, upon the various exceptions 
the court recommitted said report and referred the cause 
to commissioner W. E. G. Gillison who was required to 
make the statements and accounts and report all the 
matters required by the former decree of reference to 
said Kenna; and in doing so that he use the depositions, 
vouchers and other proofs taken and _ reported by said 
Kenna, together with such other proofs as any party 
should present before him. 













































OF WEST VIRGINIA. 


Afterwards, on the 7th day of November, 1872, com- 
missioner Gillison presented his report and the same was 


ordered to be filed. To this report there were seven sep- xjine, 


erate exceptions filed by the counsel of defendants, one of 
whom is the guardian ad litem for the infant defendants. 


Afterwards, at a term of said court, on the 9th day of 
November, 1872, the cause came on to be heard upon the 
report of commissioner Gillison, and upon the de- 
fendant’s exceptions thereto, which exceptions the court 
overruled, and approved and confirmed the report. And 
thereupon the cause came on to be heard upon the papers 
theretofore read, orders theretofore made and _ proceed- 
ings had in the cause, and the court was of opinion that 
the lands of the decedent Kline ought to be sold to satisfy 
the judgments enumerated and reported by the commis- 
sioner, and in the order and classification set forth by 
him. And decreed that unless the administratrix of said 
decedent, or his heirs, or some one for her or them, 
“shall” within thirty days from the date of the decree 
pay and discharge the several judgments reported by the 
commissioner, with intereston the amount of each judg- 
_ ment, as reported by the commissioner, from the 1st day 
of November, 1872, and the costs of the suit, including 
$30 allowed by the statute, and also $179.09, paid by the 
plaintiff in redemption of the decedent’s lands, with in- 
terest from the 19th day of October, 1872, then Alexan- 
der T. Laidley and Charles Hedrick, who were appoin- 
ted special commissioners for the purpose, were directed 
to sell at public sale, to the highest bidder, at the front 
door of the court house of said county of Kanawha, after 
advertising the time and place of making sale in some news 
paper printed and published in the county of Kanawha, the 
lands of the decedent which are described in the decree, 
and which are all the lands reported. In making the 
sale the commissioners are directed to require one-third 
of the purchase money, together with the costs of the 
29 
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suit, &c., and sale, to be paid in hand, and for the res- 
idue to give a credit of six, twelve and eighteen months 
with interest. The commissioners are required, before 
receiving any money, to give bond in the penalty of 
$3,000, conditioned according to law, and to report their 
proceedings, Ke. 


I deem it unnecessary to notice the report of commis- 
sioner Kenna, in detail as it was not confirmed by the 
court and the decree last aforesaid is not predicated 
thereon. 


But the deeree is based upon the report of the commis- 
sioner Gillison, to which there are various exceptions 
filed. Commissioner Gillison reports first the judgments 
against D. H. Kline, in his lifetime, and in his recapitu- 
lation thereof he ascertains the aggregate amount thereof 
to be $5,147.62, as being still due and unpaid, and that 
the several judgments against Kline, deceased, aggrega- 
ting that amount are liens upon the lands of said Kline 
which descended to his legal heirs, and which he de- 
scribes in his report. He also reports the legal priori- 
ties of those judgments as he believes they exist. He 
then reports the two judgments of plaintift against the ° 
administratrix of Kline as being liens on said land sey- 
enth in priority, and of equal priority, and he ascer- 
tains that they, together with the other judgments, in- 
cluding principal, interest and costs at law, amount to 
$7,191.66. He also says that he has “called on John A. 
Warth, Esq., the counsel for the administratrix, Mrs. 
Elizabeth Kline, and has been informed by him that no 
personal assets of the estate of said D. H. Kline, de- 
ceased, yet remained unadministered, and I do report: 
4th,” &e. He also reports that “James M. Laidley has 
laid before him two certificates of redemption issued to 
him by the Auditor of the State of West Virginia, with 
three receipts of the Treasurer of said State accompany- 
ing the same, from which it appears that he has redeemed 
two valuable portions of the lands aforesaid, and that the 
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sum paid by him for that purpose amounted on the 19th), a8” erm. 
day of October, 1872, to $179.09, as will appear from “wae 
said certificates and receipts filed in an envelope filed xyine” 
with his report marked R. He further says that “in as 
much as these lands would have been forfeited to the 
State on that day if they had not been so redeemed, I 
recommend and so report that in the event a sale of the 
said lands shall be had, the said sum of $179.09 be.re- 
paid to said Laidley out of the first moneys arising from 
the proceeds thereof,” &e. It is also stated in the re- 
port that the action at law in which the plaintiff. reeov- 
ered his largest judgment against the administratrix, 
mentioned in the bill, was commenced on the 26th day of 
August, 1869. It is to be observed that in none of the 
decrees rendered in the cause by the court was the cause 
heard (so far as appears by the several decrees) as to the 
defendant Elizabeth Kline, the administratrix and widow 
ofthe decedent. The law expressly requires that the per- 
sonal reresentative and widow in such case as this shall 
be made defendant. See chapter eighty-six ot the Code. 
It is evident that the object of the Legislature in requir- 
ing the personal representative of the decedent to be 
made a defendant was that in so far as the personal assets 
had not been administered, they should be accounted for 
and properly administered under the direction of the 
court and applied to the payment of the debts and in re- 
lief of the realty which descended to the heirs. It is true 
as this Court has decided at the present term in the case 
of Pecks v. Chambers, ante, that a judgment creditor may 
apply to a court of equity at any time to enforce hisjudg- 
ment lien in the life of the debtor. But, although, under 
the legislation of this State, as contained in the Code, real 
estate, as well as personal, is made subject to the payment 
of the just debts of the intestate,still it is evident that it was 
the purpose and intent of the legislature that lands should 
not be sold from the legal heir to whom they descended 
for the payment of judgment liens until resort should be 
first had to the personal estate, so far as practicable, and 
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Iaidicy representative, by operation of law, becomes invested 


Kline Admx. With the legal title to the personality for the purpose of 





applying the same to the payment of the just debts of 
the decedent, and of paying the excess, if any, to the le- 
gal heirs, legatees, &ec., as the case may be. The reales- 
tate of an intestate, in no wise and for no purpose, goes 
into the possession or control of the administrator, but 
the legal title to the same descends directly to the legal 
heirs, subject, of course, to the just debts of the dece- 
dent, in so far, at least, as the personalty falls short of 
paying the same. A judgment obtained during the lifetime 
of an intestate is a lien upon his lands, in the hands of his 
heirs for the payment thereof, and is entitled to priority 
of payment out of the proceeds of the sale thereof over 
a simple contract creditor who acquired no lien for his 
debt upon the realty during the life ofthe debtor. A 
judgment obtained by a creditor against the administra- 
tor is not a judgment lien on the real estate of the de- 
cedent in the hands of the heir. The obtaining of the 
judgment gives no additional affect to the debt as a lien 
on the realty. Ifthe realty in the hands of the heir was 
sold under decree to satisfy a judgment lien in the first in- 
stance, without any resort to the personalty, the heir would 
be entitled to be reimbursed out of the personalty by the 
administrator, after the other debts, &c., are paid there- 
out. And “it is the course of a court of equity, gener- 
ally, to decree in the first instance against the party who 
is ultimately responsible ; but this is done only when the 
parties are before the court at the time of the decree.” 

All theallegations of the billin this case, not expressly 
admitted, are denied by answer. The allegations of the 
bill, as to the amount of personalty left by decedent, and 
which went into the hands of the administratrix are de- 
nied and there is no proof thereof. The commissioner 
did not settle the account of the administratrix, Eliza- 
beth Kline, and it does not appear that it ever was set- 
tled. The fact that the commissioner was informed by 
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the attorney of the administratrix that no personal es- 
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tate of the decedent remained unadministered is not evi-—" me 


a0 ‘ > ic = va) = Vv. 
dence of the fact, and does not dispense with the neces- xuine’Aamx. 


sity of such settlement before a decree of the sale of the 
realty for the payment of the debts. Ordinarily, in the 
absence of an inquiry and settlement of the accounts of the 
administrator, the court cannot be sufficiently informed 
as to the necessity or propriety of resorting to the realty 
for the payment of debts. Generally, therefore, it is 
necessary and proper for a court of equity, before de- 
creeing a sale of realty of the intestate to require the ad- 
ministration account of the administrator to be settled, 
and ascertain by and through such settlement the amount 
of unadministered assets in the hands of the administra- 
tor, which may be applied to the payment of the debts, 
and whether it is necessary to resort to a sale of the re- 
alty, or any part thereof, for that purpose. In this case 
no settlement of the administration account of the ad- 
ministratrix, whatever, appears to have been made prior 
to the said decree of sale, and under these circumstances, 
it was error in the court to decree the sale of the land of 
the decedent in the absence of such settlement. 


The law requires the widow to be made a party to a 
ereditor’s bill, that her rights and interests may be pro- 
vided for and protected. Unless she elects, in a proper 
manner, to take the value of her life estate in the third 
of the real estate of which her deceased husband died 
seized, her dower should be assigned to her in the realty 
before sale thereof for the payment of debts. In this 
case the court decreed the sale of all the lands of the de- 
cedent, without having caused the dower of the widow 
to be assigned to her according to law; ana it does not 
appear that she elected in any way to take the value of 
her dower in money, or that any provision whatever was 
made for her. This was also error. 


On a bill by a simple contract creditor against heirs 
or devisees to marshal assets, there must be proof of the 
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It will not be sufficient 
to produce a judgment at law against the executor. There 
being no privity between the personal representative 
and the party to whom the real estate has descended or 
been devised, the judgment against such personal repre- 
sentative is no proof asagainst the heir or devisee. Ma- 
son’s Devisees v. Peters’ Admrs., 1 Munf. 437; Foster », 
Crenshaw’s Exors., 3 Munf. 520 ; Chamberlayne v. Temple, 
2 Rand. 396 ; Shields, Admr.,v. Anderson, Admr., 3 Leigh 
736 ; 2d vol. Robinson’s (old) Practice 89; 6 Gratt. 316; 
Robertson v. Wright, 17 Gratt. 540. The two judgments 
obtained by the plaintiff against the administratrix of 
Kline are not prima facie evidence against the legal 
heirs in this case of the plaintiff’s debt and the justness 
thereof. The general rule at law is that the statute of 
limitations commences to run from the time the plain- 
tiff’s alleged cause of action against the defendant ac- 
crued, (that is, the right to sue accrued,) and when it 
once commences to run it does not stop, except for some 
cause shown which by law takes the case out of the ope- 
ration of the general rule. It is true there are some ex- 
ceptions to the general rule that the statute of limita- 
tions commences to run from the time the right of action 
accrued, as, for instance, provided by the sixteenth, sev- 
enteenth and eighteenth sections of chapter one hundred 
and -five of the Code, and perhaps other exceptions. 
Courts of equity ordinarily follow the law upon this sub- 
ject. The heirs of the decedent are entitled to the ben- 
efit of the statute of limitationsas to plaintiff’s claims set 
up in his bill, or any of them, so far as the time elapsed 
creates a bar to them, or any of them. The nature of 
the plaintiff’s claims against the decedent at his death, 
or upon what they are based, or when they accrued, upon 
which said judgments against the administratrix are 
founded, are not stated in the bill. The plaintiff, in his 
bill, seems to rest his right to a recovery against the 
heir upon the supposed force of such judgments as evi- 
dence of the justness thereof against the legal heirs of 


justice of the plaintiff’s claim. 
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the decedent ; but, as we have seen, these judgments RECs ainay iid, 
not even prima facie evidence of the justness of plain-~“jasaiey 
tiff’s claims against the heirs to whom the land de- xiine’Aamx. 
scended, and the circuit court erred in directing the com- 
missioner to treat judgments against the administratrix 
as prima facie evidence of their correctness against the 
heirs; for that is the substance of the direction. The 
answer of the infant defendants, by their guardian ad 
litem, says they know nothing of the pretended judgments 
and claims mentioned in complainant’s bill. It requires 
strict proof as to all money matters, &c., and relies upon 
the statute of limitations as to claims, &c. It is true 
that the answer does not expressly deny the existence of 
the judgments alleged by complainant in his bill, or any 
of them, but I apprehend the allegations of the bill as to 
the existence of said judgments, or any of them, and not 
denied expressly in the answer of the infants, cannot and 
ought not to be taken by the court as confessed by them 
for the purposes of this suit. It has always been held 
in Virginia, and in this State, that it was error to pro- 
ceed to decree against infant defendants until they shall 
have answered by guardian ad litem. The policy of the 
law, and the rules and principles governing courts of 
chancery, has never been to take bills for confessed by 
infants for the want of an answer. Infants are deemed 
and taken to be incapable of making contracts or admis- 
sions in civil transactions, ordinarily, that are binding 
upon them. And it is because of the legally supposed 
want of proper understanding and discretion of the in- 
fant that he is not permitted to sue in his own name; 
and when he is sued in civil proceedings, that he is re- 
quired to defend or answer by guardian ad litem. Gene- 
rally, the appointment of a guardian ad litem has been 
regarded as a mere matter of form, and the answer to be 
filed by him is also almost universally merely formal, 
asking the court to protect the interest of the infant. 
Generally, the guardian ad litem has no personal know- 
ledge of material matters alleged in the bill, and he can 
neither admit nor deny the allegations in relation thereto. 
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Infants are regarded as the wards of the court, and this 
is peculiarly so with respect toa court of equity in causes 
before it involving their interests, to which they. are par- 
ties. The mere omission or neglect of a guardian ad litem 
to file a proper answer cannot be allowed to prejudice the 
infant. And I apprehend that ordinarily the admissions 
of the guardian ad litem, made in the answer, would not 
have the force of evidence against the infant. It would 
certainly be destructive and ruinous to infants and their 
rights and estates to take material allegations of a plain- 
tiff’s bill as confessed by them, for the purposes of the 
suit, which are not expressly denied or controverted in 
the answer made for them by their guardian ad litem; 
and I do not feel authorized to hold that the thirty-sixth 
section of chapter one hundred and twenty-five of the 
Code, so far as it relates to taking material allegations of 
a bill or material allegations of new matter in an answer 
constituting a claim for affirmative reliet not contro- 
verted by a reply,as true,should be applied strictly, if at 
all, to the answers of infants by guardians ad litem. I 
feel bound, upon principle, to hold that the answer of 
the infants, filed in this case, is. sufficient to put the 
plaintiff upon proof of every material allegation of his 
bill. 

The answer of the adult heirs denies all the allega- 
tions of the bill not expressly therein admitted and re- 
lies upon the statute of limitations. The plaintiff failed 
to file with his bill asexhibits, or otherwise, official copies 
of any of the judgments alleged and set up in his bill, 
and the record fails to show that there was any legal evi- 
dence of the existence of either ot said alleged judg- 
ments before the commissioner to justify or authorize 
him to report the judgments as existing and as being 
leins on the realty which decended tothe heirs. Andso 
as to all the other judgments reported by him as being 
liens on the realty. No claims against the estate of the 
decedent are reported by the commissioner except judg- 


ments and except the $179.09, for taxes. And 
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although each of the commissioners filed with their ;,,8, 


reports the depositions taken by them it no where ap-— 
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pears, by official copies of the judgments or any of them, xine Aamx, 


which are reported, that the judgments are now or ever 
were in existence. So far, therefore, as each and all the 
judgment debts reported by the commissioner are con- 
cerned, their existence was reported, so far as the record 
discloses, without sufficient legal testimony. No excuse 
whatever is given by the plaintiff or any of the other 
judgment creditors for the failure to produce official 
copies of their alleged judgments. 


As remarked a number of exceptions were filed to said 
report by defendants involving directly several of the 
questions herein determined, adversely to the plaintiff 
and others, reported creditors. It was the duty of the cir- 
cuit court as there were infant defendants interested to look 
into said report, evidence and vouchers, and see that 
there was legal evidence of the existence of said judg- 
ments before it confirmed the report and directed the 
lands to be sold, and see that there was legal evidence of 
the existence of said judgments before it confirmed the 
report and directed the lands to be sold, whether there 
were exceptions filed to the report or not. And the cir- 
cuit court having confirmed said report, under the circum- 
stances, it is competent and proper for this Court to 
look into the evidence and the whole record to see if 
the court erred in confirming the report. 


Where the lands of infant heirs are sought to be sold 
to satisfy debts of the ancestor set up as existing, and 
unpaid and the cause is referred to a commissioner to 
hear’ proof of the debts and he makes report of debts 
and describes them in his report, it is the duty of the 
court to inspect the evidence upon which the report is based 
in this respect whether the report be excepted to for that 
cause or not, and to refuse to confirm the report as to any 
of the reported debts which do not appear to be estab- 
30 
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lished by legal evidence. And if the court confirm such 
report when the same is not supported by sufficient evi- 
dence it is error for which the decree of confirmation 
should be reversed. The court fails to discharge its duty 
when it does not carefully guard the interest, of infant 
defendants against wrong and injustice in a proceeding 
like this. The rule established and recognized by this 
Court as to exceptions to the reports of commissioners, 
as to adult defendants, does not apply to infant defend- 
ants. Adult defendants are supposed to be able to defend 
themselves, and if they fail to except to the report they 
may be deemed generally, to have acquiesced, therein; but 
not so with regard to infants. The plaintiff and none 
of the creditors filed any exceptions to the report of the 
commissioner and it is therefore unnecessary in this case 
to notice any rejected claims. As the adult heirs of the 
intestate did not controvert, in their answer, the exis- 
tence of any of the judgments alleged in the plaintiff’s 
bill and especially the judgments therein mentioned as 
being rendered against the intestate during his life but 
only averred their payment by the intestate and did not 
except to the report of the commissioner which was con- 
firmed or to either of the reports upon the ground that 
there was not sufficient evidence in the cause or before 
the commissioner to establish the existence of said judg- 
ments, or any of them, it would perhaps be unjust, and 
inequitable, under the circumstances, to reverse the de- 
crees rendered by the circuit court, and dismiss plain- 
tiffy’s bill. 

But for the foregoing reasons the decrees rendered in 
this cause by the circuit court of the county of Kana- 
wha on the 9th day of November, 1872, the 26th day of 
July, 1872 and the 15th day of April, 1871, must be 
reversed and annulled and the appellants recover against 
the appellee (James M. Laidley,) their costs here in this 
Court expended. And this Court proceeding to render 
such decree in the cause as said circuit court ought to 
have rendered it is adjudged, ordered, and decreed, that 





OF WEST VIRGINIA. 235 


875. 
y Term. 


this cause be remanded to the circuit court of the county,,,. 
of Kanawha for further proceedings therein to be had- 
according to the principles settled by this opinion and 
the rules and principles governing courts of equity with 
leave to the detendant, Elisabeth Kline as the widow 
and administratix of Daniel H. Kline, deceased, to file 
her answer in this cause if she asks so to do; but the 
hearing of the cause is not to be delayed for such answer. 


Laidley 


v. 
Kline; Admx. 


The other Judges concurred. 


DECREES REVERSED AND CAUSE REMANDED FOR 
FURTHER PROCEEDINGS. 
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AUSTIN v. CLARK AND CRUMP. 
February 25, 1875. 

A. brings an action of assumpsit against C. and C. and files with his 
declaration containing the common counts, an account or bill of par- 
ticulars. The cause, in this condition, under a rule of-court, is sub- 
mitted to arbitration—no plea of offsets or payments having been 
filed by the defendants. The arbitrators, on the trial, hear evidence 


of offsets and payments to the plaintiff's demand, and make an award 
in favor of the defendants—HE Lp. 


That the only matters in controversy submitted to the arbitrators 
was the demand of the plaintiff, as stated in his account or bill of 
particulars ; that the arbitrators exceeded their powers in hear- 
ing testimony relating to offsets and payments, on the part of the 
defendants, to plaintiff's demand, in consequence of which the 
award may have been erroneous, and should have been set 
aside. 

This case was brought into this Court by a writ of er- 
ror and supersedeas, allowed on the petition of the plain- 
tiff below to a judgment of the circuit court of Mercer 
county, rendered at the April term thereof, 1873, in a 
suit therein pending by the petitioner against Charles 
Clark and William B. Crump. The opinion of the 
Court contains « sufficient statement of the case. 

The Hon. Evermont Ward, judge of said circuit court, 
presided at the trial below. 


James W. Davis for the appellant. 
There was no appearance for the appellees. 
PAULL, JUDGE: 


The plaintiff, Madison M. Austin, brought an action 
of assumpsit in the circuit court of Mercer county, to 





OF WEST VIRGINIA. 237 


recover the amount of an account for $1410.30, filings, nuary Term. 
his declaration with the common counts. <A bill ofan 
particulars is filed with the declaration. On the 13th gif ana 
day of June, 1871, the following order was made: “By “™™” 
consent of the parties, the order of reference made in 
these causes at the June term, 1870, is set aside, and the 
matters in difference between the parties in these suits 
are referred to the final determination of Gordon L. 
Jordan, Allen L. Harvey and their umpire, whose award 
is to be made the judgment of the court, and the same 
is ordered accordingly.” No plea of offsets, payments, 
or counter demands of any kind, was filed by the de- 
fendants ; indeed, no plea whatever. 

On the 10th day of November, 1871, an award was 
made by the two arbitrators, Harvey and Jordan, which 
recites that the plaintiff take nothing for his false 
clamor, and that the defendants recover from the plain- 
tiff the sum of $—— for their costs about their de- 
fence expended. 

To this award several exceptions were taken. The 
only one deemed material to notice is the following, 
to-wit, that “the arbitrators heard, tried and decided mat- 
ters not submitted to them.” On the trial of this, and 
of all the exceptions, before the court, the plaintiff 
proves, by his own affidavit, that he proved his account 
by sworn witnesses ; andafter he had done so the arbi- 
trators heard evidence from the defendant’s witnesses to 
establish offsets and payments to the plaintiff's demand, 
and that great injustice has been done to him by the 
award in this case. This evidence of the plaintiff is 
unimpeached and uncontradicted. The exceptions are— 
overruled by the court, and judgment entered upon the 
award, that the plaintiff take nothing in the said action, 
and that the defendants recover their costs, &e. To this 
judgment of the court the plaintiff excepted, and from 
it has taken an appeal to this Court. Was this judg- 
ment right is the question now presented here ? 
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The first section of chapter one hundred and eight of 
the Code provides that persons desiring to end any con- 
troversy, whether there be a suit pending therefor or 
not, may submit the same to arbitration and agree that 
such submission may be entered of record in any court. 
Upon proot of such agreement out of court, or by consent 
of the parties given in court, it shall be entered in the 
proceedings of said court, and thereupon a rule shall be 
made that the parties shall submit to the award, which 
shall be made in pursuance of such agreement. The fourth 
section of said chapter provides that no award made under 
such agreement shall be set aside except for errors appar- 
ent on its face, unlessit appear to have been procured by 
corruption, mistake, or other undue means, or that there 
was partiality or misbehavior in the arbitrators, or any 
of them. But this section shall not be construed to take 
away the power of courts of equity over awards. 

We now observe that there are no errors apparent on 
the face of this award, nor does it appear from the record 
that it was procured by corruption or other undue means, 
or that there was partiality or misbehavior in the arbi- 
trators. Was it then procured by “mistake,” the only 
other ground allowed by the statute for interfering with 
the award ? It will be remembered that no plea or speci- 
fication of offsets or payments was filed by the defendants 
to the plaintiff's demand, an4 if the case had proceeded 
before the court a writ of enquiry must have been 
awarded, directing a jury to inquire iuto the amount of 
damages the plaintiff had sustained ; this inquiry would 
have been directed exclusively to the correctness of the 
plaintiff’s account, or bill of particulars, filed with his 


“declaration, and no evidence of offsets or payments on 


the part of the defendants would have been allowed. 
This course was not taken, but just as the case thus stood, 
an agreement of submission was made and entered as a 
rule of the court, submitting the matters of difference 
between the parties to arbitration. These matters of dif- 
ference, as the case then was, related simply to the cor- 
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rectness of the plaintifi’s account. But the arbitrators,,...° bem. 
heard evidence ot offsets and payments on the part of wan 
the defendants. But no such matters had been submit- cai¥ ana 
ted to their arbitration. The hearing of evidence inre- ™?. 
gard to these extraneous matters may have largely con- 
tributed to the award which was made. The arbitrators 
exceeded the limits of the submission, for we may pre- 

sume they acted upon the improper testimony which was 

taken. This principle is recognized and declared in the 

ease of Swann, Admr. v. Deem. 4 W. Va., 368. This 

case was submitted, under aruleof court, to arbitrament, 

and an award was made in favor of the defendant fora 

sumof money. The plaintiff objected toa judgment on 

a rule for the amount of the award, because it was not 

within the submission. The court held that no specifi- 

cations of set off having been filed with the plea, the 
plaintiff's demand in his declaration and bill of particu- 

lars was the only matter in dispute arising in the case, 

and was the only matter submitted to arbitration, and 

an award in favor of the defendant was erroneous. It 

would seem, therefore, that there was a “mistake,” or 
misapprehension on the part of the arbitrators as to the 

extent of the subject matters submitted to their arbitra- 

tion, and that they acted beyond the limits of their 

power. 

The judgment of the circuit court of Mercer county, 
complained of, is hereby reversed, with costs to the ap- 
pellant, the award set aside, and the case remanded to 
said court for further proceedings. 


Haymond, President, and Hoffman, Judge, concurred. 


Moore, Judge, absent. 


JUDGMENT REVERSED, AWARD Set ASIDE 
CausE REMANDED. 
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JOHNSTON Vv. GRISWOLD AND RopGe_enrs. 
February 23, 1875. 


1875. 1. In an action of ejectment there is no error in a judgment sustain- 

January Term. i 4 . . 

ud ing a special plea to the effect that since the last continuance of 
the cause that the plaintiff had conveyed by deed all his title to 
another party, his name being stated—as evidence in support of 
the plea can be given under the general issue: And, moreover, 
the Code provides, chapter ninety, section thirteen, that a defendant 
in ejectment shall plead the general issue only, which shall be 
that he is not guiity of unlawfully withholding, &c. 


2. The county court of Virginia, or its clerk, had no authority, in the 
year 1824, to admit to record a power of attorney executed in 
Kentucky, where its execution was acknowledged before a notary 
public, and certified by him. Andacopy of such paper, authen- 
ticated by the clerk, is not competent evidence in place of the 
original. 


This was a supersedeas granted on the petition of the 
defendants below, to a judgment of the circuit court of 
Greenbrier county, rendered on the 27th day of Novem- 
ber, 1873, in a suit then pending in said circuit court, 
between Andrew D. Johnston and others plaintiffs, and 
Simeon Griswold and Cornelius Rodgers defendants. 

The other facts appear in the opinion of the Court. 


The Hon. Homer A. Holt, judge of said circuit court, 
presided at the trial below. 


Samuel Price, for the appellants. 


Adam C. Snyder and Robert F. Dennis, for the ap- 
pellees. 
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In the year 1856, the plaintifts brought their action 
of ejectment against the defendants, in the county of 
Greenbrier, to recover the possession of a tract of land 
containing about eighty-five acres. The defendants 
pleaded not guilty, and the plaintiffs replied generally. 
Subsequently the defendants filed a special plea, as far as 
the land in controversy is concerned, alleging that since 
the last continuance of this cause, to-wit, on the 4th day 
of February, 1871, the plaintiffs conveyed all their title 
in the premises in question to one James Jarrett, and this 
they are ready to verify, wherefore they pray judgment,&c. 
To this special plea the plaintiffs demurred, and the 
court sustained the demurrer. The parties went to trial 
upon the issue of not guilty, and the evidence being 
heard, the jury found for the plaintiffs the premises in 
the declaration mentioned, in severalty, in fee simple; 
described, &c. The defendants moved the court to set 
aside the verdict and grant a new trial, which motion 
was overruled by the court, and judgment entered for the 


plaintiffs. 


During the progress of the trial the defendants took a 
bill of exceptions, from which it appears that the plain- 
tiffs, to sustain the issue on their part, offered, first, a 
grant from the Commonwealth of Virginia to Henry 
Banks, dated the 12th day of May,1798. The plaintiffs 
then offered in evidence, from one of the deed books of 
Greenbrier county, a writing entered in said deed book, 
among other writings therein, which book was one ofa reg- 
ular series of deed books, in which the deeds and other 
writings of said county are duly recorded, purporting to 
be the record of a power of attorney from said Banks 
to one William Prentiss, with the certificates thereto 
attached, and which is fully set forth in the bill of ex- 
ceptions. 

The defendants objected to said record as evidence, 


and moved to exclude the same from the jury, because 
31 
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it did not appear that it had been acknowledged in such 
on # manner as to entitle it to recordation at the time it 
was recorded. The plaintiffs then gave evidence proving 
who were the clerks, principal deuialy and assistant, by 
one of which said paper was recorded, and by ancthab 
of which the words “examined and delivered to John 
Mays,” on the margin of said record, was made, and that 
the latter was a careful and exact officer, and who, in 
the opinion of the witness, who knew him well, and his 
custom of transacting his official business, would not 
have made such marginal entry, without having himself 
carefully compared said record with the original, from 
which the record was made, and found that they corres- 
ponded in every word; that these parties were all long 
since dead ; that diligent inquiry for the original, in the 
clerk’s office of Greenbrier county, from which said record 
was taken, was made, and that it could not be found. 
And thereupon the court permitted said reeord to be 
read to the jury, and to this ruling of the court the de- 
fendants excepted. The plaintiffs then offered a deed 
from said Henry Banks, executed by said William Pren- 
tiss, as his attorney, to A. and G. Hamilton and others, 
which was duly acknowledged and recorded in Green- 
brier county ; and also a deed from said Hamilton and 
others, to the plaintiffs; thus completing plaintiffs’ 
chain of paper title. — 


The jury having found a verdict for the plaintiffs, the 
defendants moved for a new trial, which motion the 
court overruled, and the defendants excepted on the 
ground that the verdict was contrary to the evidence ; 
and for other reasons stated in the second bill of ex- 
ceptions ; and asked the court to spread the facts upon 
the record; and the court certified the deeds aforcsaid, 
and power of attorney to Banks, and also a deed from 
the plaintiffs to James Jarrett ; and also that testimony 
was introduced tending to prove certain facts stated in 
the bill of exceptions. From the judgment in this case 
the defendants have obtained an appeal to this Court. 
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. assi “is. th: uate? 1875. 
The first error assigned is, that the court sustained the,,.u¢°” perm, 
demurrer to the special plea. This was not error; evi- 
- - : Johnston 
dence of its truth could be given under the general issue. Pe 
E i : riswold an 
Moreover, the thirteenth section of chapter ninety of the Rodgers. 
Code provides that the defendant, in an action of eject- 
ment, shall plead the general issue only, which shall be 
that he is not guilty, &e. 


The neat error assigned is, the admission by the court of 
what purported to be a copy of a power of attorney from 
Banks to Prentiss. This assignmentis well taken. This 
paper purports to have been a copy of an original, executed 
in January, 1824,in Franklin county, in the State of Ken- 
tucky, and to have been acknowledged before a notary 
public in said county and state. This paper, so acknow- 
ledged and otherwise certified, was admitted to record in 
the county of Greenbrier. It is conceded that there was, 
at this time, no law in the state of Virginia which au- 
thorized a paper so acknowledged and certified to be re- 
corded in any county. This being so, no copy of such 
paper, however certified by the clerk or recorder of such 
county as having been taken or correctly made from the 
record or deed books, can be ‘proper evidence, nor the 
book itself, which to that extent is not a record. This 
point appears to have been expresslyjruled in the case of 
Pollard’s Heirs v. Lively, 2 Gratt. 216. The court say, 
after stating that an office copy of a deed, authorized to 
be admitted to record, may be used in evidence, but that 
where the law gives no authority for the reception of 
such acknowledgment or proof and admission to record- 
ation, the record of those acts and the certificate of the 
public custodian of the record are entitled to no more 
respect than if the same had been performed by a private 


individual. The county court of Greenbrier county, or 
its clerk, had no authority to order said deed to be re- 
corded, and that the recordation thereof was of no va- 


lidity. It is essential that the execution of the power of 
attorney, by virtue of which the deed from Banks to J. 
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and A. Hamilton and others was executed, should be es- 
tablished by competent proof. The office copy produced 
was not sufficient. 


It is suggested, however, by the plaintiff’s counsel that 
if said deed so executed by Prentiss as attorney has no 
other satiction, being duly recorded in 1824, it is a proper 
conveyance to form the basis of an adverse possession; 
that the facts proved and certified show that the plaintiff, 
and those under whom he claims, had been in the actual, 
adverse possession, under said deed, for more than thirty 
years before the institution of this suit, and that, there- 
fore, the verdict was right. But the bill of exceptions 
reports neither the facts or the evidence ; the court sim- 
ply certifies that the plaintiff offered evidence tending to 
prove that the grantees under said deed took possession 
of said land and improved the same and those claiming 
under them have so continued to do. But, in the ab-— 
sence of all knowledge of the facts, the Court cannot 
adopt the suggestion,and hold that the verdict was right. 

These being the chief questions and conclusion of this 
case, no other questions fairly arise upon the record for 
decision. 

It is, therefore, considered by the Court : That, for the 
error aforesaid, the judgment of the circuit court be re- 
versed and annulled, with costs to the appellants; and 
this Court, proceeding to give such judgment as the court 
below ought to have given, it is considered that the ver- 
dict of the jury in this cause be set aside, and a new trial 
be had—the costs of the former trial to abide the result 
of the suit. And this cause is remanded to the circuit 
court of Greenbrier county, to be further proceeded in 
according to law. 


The other Judges concurred. 


JUDGMENT REVERSED, VERDICT SET ASIDE AND 
CausE REMANDED. 
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CHARLESTON, 


CarLToN, CHAMBERLAIN & Co. v. Mays & Co. 
February 23, 1875. 


1, A party complaining of the admission of improper evidence must 1875. 

: 2 me : January Term. 
state the facts or the evidence, in his bill of exceptions, from Sree 
which it will appear, affirmatively, to the Appellate Court, that 
the evidence was improper. 

2, Surviving partners are not assignees, in law, of their deceased 
partners, and the twenty-third section of chapter one hundred 
and thirty, of the Code, does not apply to actions against such 
survivors, where a party defendant is a witness to prove payment 
to a deceased partner during his life. 


Supersedeas, granted on the petition of Ambrose Carl- 
ton and James H. Gardner, surviving partners of Carl- 
ton, Chamberlain & Co., to a judgment of the circuit 
court of Greenbrier county, rendered on November 3, 
1873. The plaintiffs below were the said petitioners, 
and the defendants Jonathan Mays, William H. Mont- 
gomery and I’. T. Montgomery. The material tacts ap- 
pear in the opinion of the Court. 


The Hon. Homer A. Holt, judge of said circuit court, 
‘presided at the trial below. 





Price & Sperry for the appellants. 
Robert F. Dennis and Mathews & Mathews for the ap- 
pellees. 


PauLL, JUDGE: 


In 1873, the plaintiffs’ brought an action of assumpsit 
in the circuit court of Greenbrier county against the de- 
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fendants, for the recovery of an account for merchandise, 
and filed a declaration with the common counts. De- 
fendants filed a plea of the statute of limitations, to 
which the plaintifis replied generally. The issue was 
tried before a jury, and, from a bill of exceptions found 
in the record, we learn that at the trial the defendants 
introduced William H. Montgomery, one of the defend- 
ants, as a witness to prove transactions between him and 
William P. Chamberlain, one of the partners of the firm 
of the plaintiffs, who departed this life since the account 
accrued, the tendency of which was to prove payment of 
the account aforesaid to the said Chamberlain. To the 
introduction of said evidence, and to its admissibility, 
the plaintiffs objected ; but the objection was overruled, 
and the evidence admitted. And this is the first cause 
of error assigned by the plaintiff. It is said there was 
no plea which would admit of such evidence ; the statute 
did not admit of the evidence of payment. The bill of 
exceptions, however, states neither the facts proved or 
the evidence. In the case of Johnson’s Exor. v. Jennings’ 
Admr., 10 Gratt. 1, the syllabus recites: “ A party com- 
plaining of the admission of improper evidence must 
state the facts in his bill of exceptions, from which it 
will appear, affirmatively, to the appellate court that 
the evidence was improper.” In that case, as in the 
ease before us, a verdict was found for the defendant on 
a plea of the statute of limitations. On the trial a wit- 
ness was asked a question, to the answering of which 
the plaintiff objected ; but the objection was overruled, 
the question was answered, and the plaintiff excepted. | 
The question was: “Do you know of any money re- 
ceived by John F. Johnson, the defendant, in his life- 
time, for Philip Jennings?” It did not appear from the 
bill of exceptions what answer the witness gave to the 
question. Moncure, J., says, in delivering the opinion 
of the court: “In this case the court is asked to pre- 
sume: first, that the question was answered, and then 
that the answer was of such a nature as to be inadmissi- 
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ble. But the answer could have no influence on thes. .u/e rem, 
issue on the plea of the statute of limitations, On Giimn, 
which alone a verdict was found for the defendant, and ~“ 
could not, therefore, have prejudiced the plaintiff.’ And 
the same observation may be made in this case, so far as 
the bill of exceptions sheds any light upon the character 
of the evidence. In the case of Rowt’s Adma. v. Kile’s 
Admr., 1 Leigh 216, the court say: “ But when we are 
called on to reverse the decision of a judge, it is incum- 
bent on the party seeking this to show that there is error ; 
and to this end he ought to present to us such a case as 
shows the relevancy of the evidence rejected.” This 
case is cited by Judge Moncure. We think this ground 
of error cannot be maintained, on the bill of exceptions, 
in view of that decision. 


Mage & Co. 


It is alleged, however, as a second ground of error, that 
the witness Montgomery, being one of the defendants, 
was not competent to testify to transactions between him- 
self and William P. Chamberlain, one of the partners 
of the firm of the plaintiffs, who departed this life since 
the account accrued. It is claimed that the incumpe- 
tency of the witness arises under the twenty-third section 
of chapter one hundred and thirty of the Code, which 
provides that a party shall not be examined in his own 
behalf in respect to any transaction or communication 
had personally with a deceased person against parties who 
are the executors, administrators, heirs at law, next of kin 
or assignees of such deceased person when they have ac- 
quired title to the cause of action from or through such 
deceased person, or have been sued as such executors, 
administrators, heirs at law, next of kin or assignees. In 
the margin of our Code it is said that the twenty-second 
and twenty-third sections of this chapter were mainly 
taken from the code of New York, and the judicial con- 
struction of these provisions, as made in the courts of 
that state, are there referred to. Wedo not suppose that 
it is absolutely imperative upon this Court to adopt the 
judicial interpretation given to this act by the courts of 
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New York, still, when our State has thus adopted the stat- 
utes of another state at a time when they had been judicially 
construed, it would seem natural to adopt such construc- 
tion, fairly commending themselves to our considera- 
tion. The parties against whom Montgomery was called 
to testify are not the executors, administrators, heirs at 
luw or next of kin of the deceased person; but it is 
claimed that they are assignees of such deceased person, 
deriving their title in some way by assignment from him, 
and that against them, as such assignees, the witness is 
incompetent to testify. This identical question arose in 
the case of Harper v. Conklin, Survivor, &c., found in 44 
New York 58, under the similar section in the code of 
that state, from which section twenty-three in our Code 
is taken. And the supreme court of appeals in that state 
Held, “that a surviving partner is not theassignee in law 
of his deceased partner, or of the firm effects, and that 
section three hundred and ninety-nine of their code did 


not apply to actions against such survivors.” We see 


nothing objectionable in the reasoning on which it is 
founded, and adopt it as giving the law of the present 
case in that particular. 

With these views, the judgment of the circuit court of 
Greenbrier county, rendered on the 3d day of Novem- 
ber, 1873, is affirmed, with costs to the appellees. 


The other Judges concurred. 


JUDGMENT AFFIRMED. 
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DoNAHOE v. FACKLER. 


February 23, 1875. 


1. T. D. and others file a bill, alleging that certain parties, therein 
named, were the owners of a tract of land, as the heirs at law o 
M. A., and pray that the same may be sold, as incapable of parti- 
tion, and a sale is accordingly made. More than six years after- 
wards the same parties file an amended bill, alleging that the 
same parties own said land as the devisees of L. A., and not as 
heirs at law of M. A., as alleged in their original bill—the 
amounts of their interests being somewhat different—and pray that 
the sale may not be confirmed. The purchaser in the meantime, 
although the sale had not been reported or confirmed, had taken 
possession of said land, and made valuable improvements, and 
paid the whole or a larger part of the purchase money.—HELD: 


That the fact, if such it be, that the same parties own the land as de- 
visees, and not as heirs at law, is no sufficient objection to confirm- 
ing the sale, there being no other objection made, or shown thereto, 
and as the proceeds of sale can be distributed among the parties 
in interest, in the proportion in which they hold said land as dev- 
isees. 


2. It is premature and erroneous to adjudicate and decide questions 


which are not properly presented in the pleadings, and to decree 
the payment of money by one party to another, when no such re- 


lief is sought or desired, and the proper parties are not all before 


the court. 

8. It is premature and erroneous to decree an account to be taken of 
money received by a deceased party, when his personal repre- 
sentative is not before the court, upon proper process. 


Appeal and supersedeas, granted on the petition of 
James M. Gray, to two several decrees of the circuit court 
of Putnam county, rendered on the 15th day of Decem- 
ber, 1869, and the 24th day of October, 1873. The 

32 
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po ie were Thomas M. Donahoe and others, and 
the respondents Wiley Fackler and others. The 
opinion of the Court contains a sufficient statement of the 
case. 


The Hon. James H. Ferguson, then judge of the cir- 
cuit court of Cabell county, presided at the rendition of 
the decree of December 15, 1869, and the Hon. Joseph 
Smith, judge of said circuit court of Putnam, presided at 
the rendition.of the decree of October 24, 1873. 


Smith & Knight and William H. Hogeman for the ap- 
pellant. 

William A. Quarrier and J. W. English for the ap- 
pellees. 


PAULL, JUDGE. 


In August, 1858, Thomas M. Donahoe and others, 
plaintiffs, filed their bill in the circuit court of Putnam 
county, stating that certain persons therein named con- 
sisting of Hugh R. Austin, Alexander M. Austin and 
others, were the children and heirs at law of one Morris 
Austin, deceased, who had died seized and possessed of a 
large tract of land, then lying in the county of Kanawha, 
but now in the county of Putnam, and containing from 
seven to eight hundred acres; that the same was unim- 
proved to any considerable extent, and is not susceptible 
of a partition which would be advantageous to the inter- 


ests of the parties, and that the shares which would fall 


to the infant defendants would be almost valueless ; in 
consideration whereof the bill prays that said land may 
be sold and distribution made of the proceeds of said 
sale among the parties thereto entitled, and for gen- 
eral relief. A guardian ad litem was appointed for the 
infant defendants, who answered the bill, and testimony 
was taken to support its allegations. The court being 
satisfied, by the evidence, that it was for the mutual inter- 
est of all parties that the land should be sold, entered a 
decree, in September, 1858, directing a sale, and appoint- 
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ing James W. Hoge and Andrew Parks special commis-,,..4.9 perm, 
sioners to make sale of said land, on the terms expressed. 
in said decree. This decree was subsequently modified, 

at the instance of the commissioners, as to the terms of 

sale, and another decree entered at the April term, 1859, 

directing said commissioners to make sale, &e., but be- 

fore receiving any money under this or the former de- 

cree, to execute and file with the clerk of the court bond 

with sufficient security, in the penalty of $600, condi- 

tioned according to law. 


v. 
Fackler. 


The next proceeding in court.in this cause, which is 
found in the record, is the filing of a petition by James 
M. Gray, in November, 1865, alleging that a sale was 
made of said land by said Hoge & Parks, commissioners, 
as aforesaid, pursuant to the decree; that said sale was 
made on the 10th day of September, 1859, and that said 
Gray became the purchaser of said land, at the price or 
sum of $6,568.20 ; that he paid $300, required to be paid 
in cash, and gave his bonds for the balance of the pur- 
chase money, in equal instalments, in one, two and 
three years, with interest ; that he had long since paid 
oft all that was due on said bonds, nearly all of which 
was paid to said commissioners, and the balance to the 
parties entitled thereto, and files the bonds receipted by 
said commissioner, with his petition; that he had 
never received a deed for said land; that Andrew Parks 
had departed this life, and that said Hoge be required to 
answer, and to execute to said Gray a good and sufficient 
deed for said land. 


The next proceeding we find in the record is the filing 
of an amended bill by the plaintiffs, in May, 1866, re- 
ferring to the original bill and to the decrees appointing 
Hoge and Parks commissioners to sell said land, and to 
the petition of James M. Gray, alleging that said land 
was sold, and the purchase money all paid, yet no report 
is found among the papers of said cause showing that 
a sale had ever been made, and that no order had been 
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entered in said cause confirming said sale, or directing 


~the collection of the purchase money. Theamended bill 


then alleges that the parties who were said in the orig- 
inal bill to have been the heirs at law of Morris Austin, 
and as such entitled to said tract of land, it has been 
since ascertained, are in truth and in fact the devisees of 
said land under the will of Letitia Austin, his wife, who 
was entitled to the same upon the death of her husband, 
who did not own the land, and in view of these facts, 
the amended bill prays that the sale made by said com- 
missioners be not confirmed, but set aside and held for 
nought, and for general relief. It would seem from the 
bill that the same parties still own this land now as dev- 
isees of Letitia Austin, who were alleged formerly to 
have owned it as heirs at law of Morris Austin, but the 
amount of their individual interests is not exactly the 
same. An order of publication is filed as to the non- 
residents and exhibits of the bill made. 


We have next the answer of James M. Gray to this 
amended bill, filedin May, 1867, in which he refers to his 
petition, and again alleges that a sale was made at which he 
became the purchaser, that he had paid off and discharged 
to said Hoge and Parks, the commissioners of sale, the 
whole amount of the purchase money, less the amount paid 
to some parties in interest, and was long since entitled to 
his deed ; that he is not informed whether any report of 
sale was made or not, and that that is a matter in which 
respondent is powerless, and with which he has nothing 
to do, and denying that the plaintiffs now hold said land 
as devisees, and prays that the sale be confirmed anda 
deed ordered to be made. 


Next we have the answer of James W. Hoge, one of 
the commissioners, filed on the 14th day of December, 
1869, to the petition of James M. Gray, and to the 
amended bill, and to which there is filed a general repli- 
cation. In his answer he admits the appointment of 
himself and Parksas commissioners; that the sale was 











OF WEST VIRGINIA. 253 


made, in accordance with the terms, to James M. Grays avane tei 
and that he cannot explain why a report was not made—>~..— 
of the same to the court ; that he hadalways believed that 
said report had been made ; that the purchase money was 
paid by said Gray to himself and Parks; but that what- 
ever payments were made on the bonds executed by Gray 
were made to himself and to Andrew Parks, separately, 
and none of them were joint payments, and thaton the 
first bond he received, on the 15th of September, 1860, 
the sum of $1,372 ; that $325 was paid by Gray to Thomas 
P. Donahoe, a part owner of the land, and that $197 
was paid to J. P. Austin, also a part owner of 
said land, and the balance of said money, including the 
amounts due on the last two bonds, if indeed they have 
yet been fully paid off, was paid to Andrew Parks, 
and that no portion thereof was received or used by re- 
spondent. Admitting his liability forthe sum of $1,372 
he denies that he is liable for any other sum, for the 
reasons set forth in his answer. The answer of John 
E. Timms, the guardian . ad litem for the infant defend- 
ants, is also filed tothe amended bill. 


Vv. 
Fackler. 


Such is an outline of the somewhat singular history ot 
this case, and of itscondition on the 15th day of Decem- 
ber, 1869. 


Upon the case as now presented, and as it thus stood 
at the last named date, to-wit, on the 15th day of De- 
cember, 1869, the court entered a decree reciting the fact 
of a sale, and the particulars connected therewith as 
hereinbefore. noted, and that it being conceded by the 
parties that the ‘said Gray took possession of the said 
land under his purchase, and has made permanent, ex- 
pensive and valuable improvements thereon, and the 
court, being satisfied that under all of the circumstances, 
full justice cannot be done to all of the parties without a 
confirmation of said sale, therefore confirmed said sale 
to said Gray, the purchaser. 
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Second. The decree, reciting that it appearing to the 
court that no report of said sale having been made by the 
commissioners and no bond given by them, and no order 
of confirmation having ever been made, declares that all 
of the payments made by said Gray to the commission- 
ers, except the cash installment of $300, were unauthor- 
ized ana illegal, and that he is, therefore, entitled to no 
credit therefor on the purchase money aforesaid. 


Third. The decree declares that the parties to the 
original bill are entitled to said land as the devisees of 
Letitia Austin, deceased, and directs that the proceeds 
of sale be distributed among them in the proportion that 
the said lands were devised to them under said will, and 
finally directing an account to be taken of certain mat- 
ters therein expressed and contained. From this decree, 
as well also as a decree made on the 24th day of Octo- 
ber, 1873, an appeal has been taken to this Court by 
said James M. Gray. 


And first, in regard to the confirmation of the sale: 
The only parties opposing the sale are the parties to the 
original and amended bill, the owners of the land in 
question. Do they present any good and sufficient rea- 
son in a court of equity why the sale should not be con- 
firmed? It was made at their special instance and re- 
quest, on the ground that the land could not be parti- 
tioned, but should be sold, and the proceeds divided. 
The sale was accordingly made; some of said parties 
were present at the time, and have received from the 
purchaser themselves a part of the purchase money. 
They do not complain that the sale was not fairly made, 
or that the price was inadequate, or anything whatever 
which impeaches its character. But more thansix years 
after said sale was made, and the purchase money paid 
by the purchaser to the commissioners of sale, and to two 
of the plaintiffs, whether legally paid or not, and after 
the purchaser was in possession and made valuable im- 
provements, they file an amended bill, alleging that they 
have discovered that they have title to said land as the 
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devisees of said Letitia Austin, and not as the heirs at,,,,28%: 


law of Morris Austin, as they had supposed when filing 


the original bill; and for this reason they pray that tlie 
sale may not be confirmed, and that they be allowed to 
hold and keep the land as such devisees, not asking for 
another sale. Now, conceding this to be so, does the 
mere fact that they now hold the lands as devisees, and 
not as heirs at law, furnish a sufficient reason for depriv- 
ing the purchaser of his land under the circumstances 
now surrounding this case? The parties to the original 
bill are the same as the parties to the amended bill ; and 
by the former they sought and obtained a sale of the land. 
This was their sole object. A change in the nature of 
their ownership of this land would not affect the object 
had in view by their original bill, but would only affect 
the proportions somewhat to which they would be entitled 
in the distribution of the proceeds of sale; and these 
proceeds can still be paid to them as devisees, instead of 
to them as heirs at law. The fact that this amended bill 
was not filed for several years after the original bill can 
make no difference. The parties in interest are still the 
same; and by their mistake, if such it was, the pur- 
chaser, after being for years in possession of the land, 
and making valuable improvements, and paying the pur- 
chase money, has been involved in his present condition 
and trouble. If, then, under these circumstances, and 
likewise the uncertainty (to say the least of it) hanging 
over the question as to his being required to repay the 
purchase money, he chose, as he has done, to have this 
sale confirmed, we think he was justly and equitably en- 
titled to it. It is said, however, that the court will pro- 
tect the interests of infants. Their land, as owned by 
them and the other parties, was sold under the original 
bill, in which it was alleged that their shares were so 
small that if retained as land, they would be almost val- 
ueless. Their shares as devisees, or holding under devi- 
sees, are very slightly increased. It was proper, there- 
fore, in either aspect, that the land should be sold; and 
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receiving their share of the proceeds, as devisees, it is not 
perceived that they are prejudiced. They are before the 
court by their guardian ad litem, and no suggestion is 
made by him or by the plaintiffs, or by any other party, 
that there was any unfairness or other circumstances 
whatsoever connected with the sale why the same should 
not be confirmed. We think, therefore, there was no 
error in the decree of the court confirming the sale, and 
directing the proceeds of sale to be distributed among 
the parties entitled as devisees of Letitia Austin. Under 
these views it is immaterial under what title the parties 
held these lands. 


We now pass to notice what is claimed by the appel- 
lant, James M. Gray, to be error in the dectee of the 
15th of December, 1869, to-wit : that the payments made 
by him of the purchase money to commissioners Hoge 
and Parks, or either of them, were unauthorized and 
illegal; and in connection therewith the court directed 
the said Hoge to re-pay to the said Gray the sum of 
$1,372, a part of said purchase money admitted to have 
been received by him. 

We think this decision and order of the court in the 
then condition of the case and state of the pleadings, 
was entirely premature and unauthorized at the time, 
and consequently erroneous. 

At that time there was not a single party named in 
the record, nor is there now, who was calling said com- 
missioners, or either of them, to any account, asking 
what amounts they, or either of them, had received of 
the purchase money, what disposition they had made of 
the same, or making any demand, or asking any relief 
against them, or either of them whatever. Gray is the 
only party who alludes to the purchase money, and all 
he says in his petition or answer is, that he bought the 
land, and had paid most of the purchase money to the 
commissioners, and prays for a deed; he makes no de- 
mand upon them, or either of them, for the purchase 
money, or prays that the same may be repaid to him. 
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The plaintiffs, in their bill, say nothing upon the subject.,, 5" perm. 
No question of the liability of the commissioners, or >... 
either of them, to any party, is made in the pleadings, 
touching the purchase money, and no question of the 
legality or illegality of the payments made to them, di- 
rectly or fairly raised. 

Again, at that time no account had been taken, or 
even ordered, as to what moneys had been received by 
said commissioners, or either of them, or what was the 
state of accounts between them; again, the personal 
representative of Andrew Parks was not before the court 
at that time ; he was a proper party. It is true that some 
time previous an order was entered making John R. 
Mumaugh administrator of said Parks, a’party defendant, 
but there is no order directing service of process upon 
him, and none seems ever to have been made. For these 
reasons any decision upon these matters was premature 
and erroneous. 

This decree further provides for a reference to a mas- 
ter to take an account of the amount of the purchase 
money paid by said Gray upon his bonds to said Parks 
and when and how paid. This order being made when 
the personal representative was not before the court, was 
premature and erroneous. His presence was essential 
to the proper taking of said account. 

The master proceeded to take an account of the mat- 
ters directed by said decree, including, among other 
things, the amount of purchase money due from said 
Gray, and made his report to the court. Numerous ex- 
ceptions were made to this report, and one was that the 
amount of purchase money reported due from Gray was 
erroneous. The court, without passing upon the excep- 
tions, recommits the same to the master, and {before the 
amount of said purchase money has been ascertained and 
reported, enters a decree on the 24th day of October, 
1873, directing the said James M. Gray, to pay the 
amount of purchase money due from him to the receiver 
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of the court within sixty days, and if he fails to do so 
a special commissioner is appointed to collect it. 
This decree is also clearly erroneous. 


The matters so earnestly discussed before this Court, 
touching the validity of the payments made by Gray, 
raise a question of much interest, which should be fairly 
and fully presented by proper pleadings, that the princi- 
ples of law arising thereon may be properly adjudicated, 
and the rights and liabilities of all parties properly as- 
certained. 

With these views of this case, that part of said decree 
of the 15th of December, 1869, which confirms the sale 
of said land to said Gray, and the payment of the cash 
installment of $300, and the distribution of the proceeds 
of sale among the parties entitled thereto, as devisees 
under the will of Letitia Austin, is hereby affirmed, 
(this Court deciding no other questions), and all sub- 
sequent orders and decrees made in said cause, are here- 
by set aside and annulled, with costs to the appellant; 
and this Court proceeding to render such decree herein, 
as the court below ought to have rendered, doth adjudge, 
order and decree that this cause be remanded to the cir- 
cuit court of Putnam county, with leave to the parties, 
or any of them, so to amend their pleadings, and have 
process issued thereon and served, in order that proper 
inquiries may be directed, and proceedings had to adju- 
dicate all the questions properly arising in this cause, 
connected with the interests or liability of the parties, 
or any of them. 


The other Judges concurred. 


DeEcREES AFFIRMED, IN PART, AND REVERSED, IN 
PART, AND CAUSE REMANDED. 
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CHARLESTON. 


CoMMONWEALTH, USE &c. v. HALL, 
March J, 1875. 


A bill or exceptions to the opinion of the court overruling a motion 1875. 
for a new trial, not being signed by the judge, does not become #0uary Term. 
a part of the record, and the evidence therein reported can not 
be examined by an Appellate Court. 


Supersedeas, granted by a Judge of this Court on the 
petition of the Commonwealth of Virginia suing for the 
use of M. P. Amiss, commissioner, relator, who sued for 
the use of John Hall and Daniel Boughner, late partners 
under the firm name of Hall & Boughner, the plaintiff 
below, to a judgment of the circuit court of Wood coun- 
ty rendered on the 23d day of January, 1874, in the 
name and for the benefit aforesaid, against Cyrus Hall 
and Lewis A. Phelps, surviving obligors of themselves 
and E. McClaskey, deceased. The action was founded 
upon a bond with conditions. 


The opinion of the Court contains a statement of so 
many of the material facts as is necessary to understand 
the principles adjudicated here. 


The Hon. Joseph Smith, judge of the circuit court of 
Jackson county, presided at the trial below. 


George Loomis, for the appellant. 
Scott & Cole and Walter S. Sands, for the appellees. 
PAULL, JUDGE: 


The plaintiffs bring an action of debt for the recovery 
of an amount claimed to be due by the defendants on a 
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conditional bond given by them for the proper discharge 


Sommonweann! their duties as commissioners appointed to make sale 
use, &c. 
Vv 


Hall. 











of land under a decree in chancery. 


Defendants plead payment and conditions performed. 
The parties waiving a jury, the matters of law and evi- 
dence arising in the cause were submitted to the court 
and the court having heard the evidence in full, and the 
arguments of counsel was of opinion that the plaintiffs 
are not entitled to recover anything of the defendants in 
this cause. And the court was further of opinion that 
the defendants are entitled tou recover of John Hall and 
Daniel Boughner, late partners as Hall & Boughner, on 
account of their off-sets filed against them in this cause 
the sum of $238.74, with interest, &c. Thereupon the 
plaintiffs moved the court to set aside the said judgment 
so rendered in this cause, and to grant a new trial there- 
in on the ground that the said judgment was contrary to 
the evidence, which motion was overruled ; and there- 
upon the plaintiff tendered a bill of exceptions, which it 
is said, was read, signed and sealed by the court, and or- 
dered to be made a part of the record in this cause. 
From this judgment of the court, in refusing to grant a 
new trial, an appeal has been obtained to this Court. 


Upon examining the record, we do not find that the name 
of the judge is signed to the bill of exceptions; and on 
inspecting the manuscript record his name does not seem 
to be found. This omission, we apprehend, is fatal to 
the bill of exceptions; for, without the signature of the 
judge, it does not become a part of the record. The 
ninth section of chapter one hundred and thirty-one of 
the Code provides that a party excepting to any opinion 
of the court may tender a bill of exceptions, which the 
judge shall sign, and it shall be a part of the record of 
the case. As no other questions are raised in this case, 
except the sufficiency of the evidence to sustain the judg- 
ment, and all evidence being thus excluded, all that is 
left to do is to affirm the judgment. 
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We may add, however, that we have looked into the,,..75” term. 
bill of exceptions, and find that the evidence is certified,;oawealth 
and not the facts; in which case, in accordance with the “*,** 
established rule in Carrington v. Goddin, 13 Gratt. 587, 
acted upon by the courts of Virginia and of this State, 
the Court will reject all the parol evidence of the ex- 
ceptor, and give full force and credit to all the evidence 
of his adversary, and will not reverse the judgment un- 
less it there appears wrong. Upon examining the evi- 
dence, under the application of this rule, we find that 
the pleas of the defendants to the plaintiff’s action, as. 
well also as their claim to the amount for which judg- 
ment was rendered in their favor, are fully and amply 
sustained by the proofs. In an action of law, where the 
parties waive a trial by jury and submit the whole mat- 
ter of law and fact to the judgment of the court, and an 
exception is taken to its judgment, the bill ought to state 
the facts proved, and not the evidence. And it will be 
treated as governed by the principles applicable to ex- 
ceptions taken to the opinion of the court overruling a 
motion for a new trial, on the ground that the verdict is 
contrary to the evidence. Pryor v. Kurn, 12 Gratt. 615. 


The judgment of the circuit court of Wood county, 
rendered on the 23d day of January, 1874, is affirmed, 
with costs and damages according to law to the appellees, 
Cyrus Hall and Lewis A. Phelps. 


The other Judges concurred. 


JUDGMENT AFFIRMED. 
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CHARLESTON, 


GILLILAN, Exor. v. HINKLE. 
March 1, 1875. 


1875. When atract or parcel of landis sold as a whole, or in gross, and not 

January Term. as aspecified quantity, or by the acre, the parties are not entitled 

— to any relief, either for any excess or deficiency, which may be 
subsequently discovered in the quantity of said land. 


An appeal allowed on the petition of James K. Hinkle, 
John L. Anderson, and Francis H. Ludington from a 
decree of the circuit court of Greenbrier county, ren- 
dered on the 28th day of November, 1873, in a suit 
then pending in said court, in the name of Richard H. 
Gillilan, executor of Joseph Myles, deceased, against the 


petitioners. The other facts appear in the opinion of 
the Court. 


The Hon. Homer A. Holt, judge of said circuit court, 
presided at the hearing below: 


Adam C. Snyder for the appellants. 
Mathews & Mathews for appellee. 


PavuL., JUDGE: 


The plaintiff in this case, as executor of the will of 
Joseph Myles, files his bill in the circuit court of Green- 
brier county, alleging that in April, 1870, he had, as 
such executor, sold a certain tract or parcel of land, situ- 
ated in said county ; that the quantity or number of acres 
thereof were not known nor stated certainly ; that it was 
sold just as the certain tract or parcel aforesaid simply, 
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though it was supposed to contain about four hundred, ,uary rerm. 
and thirty-three acres, more or less ; that the defendants, Gijiian, Exor. 
Hinkle and Anderson, became the purchasers thereof,  yjnice. 
jointly, at the price of $4,050, and having paid a small 

portion of the purchase money into court, executed their 

bonds with security for the balance, payable, respective- 

ly, in one, two and three years after date, with interest ; 

that the first bond was paid off by the purchasers, and 

some payments made on the second, and that the balance 

due upon the second, as well as the whole amount of the 

third bond, are still due and unpaid. The bill then al- 

leging that the plaintiff is ready to execute a good and 

sufficient conveyance for said land, and that the unpaid 

bonds are alien thereon, prays that said land may be 

sold for the balance of the purchase money, and for gen- 

eral relief. 


Defendants Hinkle and Anderson, file a joint answer, 
alleging that they purchased the land as a specified 


quantity, and relied entirely upon the representations of 
plaintiff as to that quantity, and they had no sufficient 
knowledge of the amount of acres offered for sale to lead 
them to suspect that the said quantity of four hundred 
and thirty-three acres was not included by the bounda- 
ries of the land sold; that shortly after the sale was 
made, they caused the land to be surveyed by one Wil- 
liam White, and a calculation had of the quantity, and 
he fixed the quantity at seventy-five acres less than the 
number actually sold; that this deficiency was reported 
to the plaintiff, and a deduction asked. Subsequently 
they caused another survey to be made by one Jesse 
Bright, who reported a deficiency of a little over seventy- 
six acres. The defendants pray that their answer, con- 
taining these, the material allegations, may be read as a 
cross bill against the plaintiff for affirmative relief; that 
an injunction be perpetuated against the plaintiff, re- 
straining him from collecting any greater amount of said 
bonds than is sufficient to pay for the land obtained un- 
der said purchase, after allowing compensation for the 
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deficiency aforesaid, and that the amount to which they 
Exor #re so entitled as compensation may be ascertained and 
declared by the court, and pray for general relief. 


To this answer the plaintiff files a replication, explicit- 
ly denying the allegations of the answer in every material 
particular, and affirming that the defendant, Hinkle, 
knew and understood that the said land was sold in bulk, 
and relied vpon his knowledge of the tract in bidding for 
it, &e. 


Under this state of the pleadings the parties proceed 
to take the evidence found in the record. The cause 
coming on to be heard on the pleadings, exhibits, evi- 
dence, &c., and the court being of opinion that the de- - 
fendants Hinkle and Andersonare entitled to no relief or 
abatement in the purchase money of said land, by reason 
of any alleged deficiency in the quantity, that the plain- 
tiff has a right to subject said land to sale for the pay- 
ment of the unpaid portion of the purchase money, or- 
ders and decrees that unless said amount is paid within 
thirty days, that said land be sold by a commissioner ap- 
pointed for the purpose, at the time and place and on 
the terms therein expressed, &c. From this decree an 
appeal has been awarded to the defendants to this Court. 


The chief and indeed the only material question in 
this controversy is, what was the real contract between 
the parties, to wit: as to whether this land was sold asa 
tract or parcel by the quantity in gross, or for a specifie 
number of acres. 

The law governing such cases, has been long estab- 
lished. The principle is embodied in the decree made 
in the case of Jolliffe v. ‘Hite 1 Call 301. It is thus 
stated: that in all cases of contracts for the sale of lands 
by a specific number of acres, the parties are entitled to 
compensation for a deficiency or excess in that quantity 
beyond what may reasonably be imputed to small errors 
from variations of instruments or otherwise; the esti- 
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: —— 1875. 
mate being supposed to be made from mistake in the;,.4.° perm, 


parties, &c. But where the real contract is to sell a 
tract of land, as it may contain, more or less, fully under- 
stood to be so, the purchaser takes the tract at the risk 
of gain or loss by deficiency or excess in the number of 
acres contemplated ; and neither can resort to the other 
for compensation on the ground of either event. The 
defendants, as we have seen, allege in their answer, 
filed as a cross bill, and seeking affirmative relief, that 
the number of acres announced to be sold, was four hun- 
dred and thirty-three acres, and this quantity was then 
sold by public outcry, and that they purchased the 
same as a specified quantity,and relied entirely upon the 
representations of the plaintiff as to that quantity, &c. 
These allegations are strongly and explicitly denied in 
the replication. It is incumbent on the defendants to 
establish by satisfactory proof the truth of their cross 
bill. The main evidence upon this point is found in 
the depositions of the defendants themselves, Hinkle 
and Anderson. Hinkle deposes “my understanding was 
that it (the land) was cried at 433 acres, no more or less; 
I paid particular attention; I could not say positive 
whether Mr. Brown (who was the auctioneer) or Mr. 
Mathews, (who was the plaintiff's agent in conducting 
the sale) had a small piece of paper in their hand, nor 
whether it was cut out of the paper, or written; Mr 
Brown went on to say that he was going to sell a tract 
of 432 acres of land near the sink of Culberson’s Creek, 
blue-grass land; I believed that quantity of land to be 
there as it was advertised and stated particularly, or else 
I would not have bought it.” Hinkle bought the land 
himself, and subsequently took in his co-defendant 
Anderson, as one of the purchasers. He makes no al- 
lusion whatever to any personal representations of the 
plaintiff, but simply says that the auctioneer said that he 
was going to sell a tract of four hundred and thirty-three 
acres of land. Nor does he allude in any way to any 


declarations of the plaintiff’s agent, A. F. Mathews. 
34 
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Defendant Anderson deposes that the land was sold 
for four hundred and thirty-three acres as the quantity, 
and this was stated, publicly, when the land was put up 
by Mr. Gillilan the plaintiff or Mathews, or Brown, but 
could not tell which, but was certain that it was one of 
the three ; this is all of his testimony on this point. 


F.H. Ludington, the surety of defendants in their 
bonds, deposes, that he understood the quantity of land 
was four hundred and thirty-three acres; that Brown, 
the auctioneer, stated that it was that quantity ; and in 
his cross-examination says, that it was sold by the bound- 
ary—so many acres, and that he bid by the lump. 

This is all of the testimony given in support of the 
cross bill that is of any value. 

Neither of the three reter to any representations, what- 
ever, made by the plaintiff, or to any made by his agent, A. 
F. Mathews, but two of them say it was Brown the auc- 
tioneer, who made the declaration, and the other says he 
cannot tell which it was. This is all of the defendants’ 
testimony. 


On the other hand we have the depositions of plain- 
tiff Gillilan and of A. F. Mathews, his agent, who de- 
pose expressly that the sale was made of the land as a 
tract or parcel in truth, and not as a specified quantity. 

S. B. McClintic deposes that the land was sold in the 
whole, so much for the quantity. 

William White, the surveyor, employed by defendant, 
to run off the land, and also plaintiff Gillilan, both testify 
that defendant Hinkle said that he had bought the land 
by the piece and not by the acre, and he supposed that he 
was entitled to no deduction for any deficiency. The 
truth of this declaration, however, is denied by said 
Hinkle. 

And lastly, there is the deposition of Brown, the auc- 
tioneer, who deposes that he sold the land as follows: 
“T now offer a farm,.said or supposed to be.so many 
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acres; how much am I offered for the survey or tract of, 


ae. he 


land ; that, to the best of my recollection, is the way Giittan, Exon, 


I cold the ead. I offered the land as. said to be so 
many acres. I did not state the number of acres posi- 
tively.” 

Upon this review of the evidence, I do not think the 
cross bill is sustained by satisfactory proof. The evi- 
dence in its support is fully met and overcome by the 
evidence on the other side. It may be further stated 
that the defendants continued to make payments on their 
bonds after the discovery of the alleged deficiency. 


I now notice two or three other errors assigned in the 
petition. It is said that the purchaser should not have 
been required to give negotiable notes, with interest 
added, when the sale was on a credit of six and twelve 
months. This, however, does not increase the amount 
to be paid by the purchaser ; and if the payments are 
anticipated the interest could be as readily abated though 
added in that way as in any other. I would observe, 
however, that the practice of requiring negotiable notes 
in sales of this kind may be doubted as altogether judi- 
cious. It might be, though I do not express any opin- 
on the subject, that by the transfer of such notes to the 
hands of innocent holders, without notice, the purchaser 
might be deprived of any equities to their payment, 
which might subsequently arise. On the other hand, if 
such notes could not be negotiated, there is no reason in 
their being taken. 


Again, it is said, that there was no issue made up in 
the case, and hence no decrce should have been rendered 
upon the merits. If the fact stated is so, it is cured by the 
fourth section of chapter one hundred ast thirty-four of 
the Code. 


And again it is objected, that the deed to the defend- 
ants, filed as an escrow: by the plaintiff, to be withdrawn 
upon the payment of the purchase money, is too vague 
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Upon examining the deed it is found to convey two 
pieces or parcels of land, one known as the Correll tract, 
adjoining the lands of certain parties and conveyed to 
Joseph Myles by Joseph H. Correll ; and the other piece as 
conveyed by S. B. McClintic.to plaintiff; and thereby a 
reference is made to the deeds of those parties for a full 
description of the land. The record shows that these 
were the lands offered for sale. I think the deed is suf- 
ficient. 





There is no other assignment of error which we deem 
it material to notice. 


The decree of the circuit court of Greenbrier county, 
made on the 28th day of November, 1873, is affirmed, 
with costs to the appellee, and $30 damages. 


The other Judges concurred. 





DECREE AFFIRMED. 
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CHARLESTON, 


Rupy, Apr. v. THE RAILROAD CoMPANY. 
March 1, 1875. 


R., an administrator, signs and delivers to B. a receipt for a certain ee... A 

sum of money, reciting that it is in full payment of all sums due 
his intestate, as per statement thereto attached; this statement 
shows the whole amount due the intestate’s estate, subject to a 
credit of $3824, paid to intestate’s widow by B., after intestate’s 
death; this credit (after deducting a small sum for error) with 
the amount stated in the body of the receipt, makes up the whole 
amount due intestate’s estate—HELD: 








That this receipt, in connection with the other evidence in the cause, 
not being impeached for mistake, error or fraud, is evidence of a 
settlement of accounts between the parties, and isa ratification 
and acceptance of the payments claimed as credits in said receipt. 


Writ of error to a judgment of the circuit court of 
Kanawha county, rendered on the Ist day of December, 
1873, granted on the petition of the Chesapeake and 
Ohio Railroad Company, the defendant below. The 
plaintiff below was John C. Ruby, administrator of B. 
A. Goode, deceased. 


The other material facts appear in the opinion of the 
Court. 


The Hon. Joseph Smith, judge of said circuit court, 
presided at the trial below. 


William H. Hogeman and William A. Quarrier, for the 
appellant. 


Smith & Knight, for the appellee. 
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PAULL, JUDGE: 


The plaintiff in this case brings an action of assump- 
sit against the defendant, the Railroad Company, for a 
balance due to plaintiff's intestate of $330 as by an ac- 
count filed with his declaration, which consists of the com- 
mon counts. The defendant demurred to the de- 
claration, and to each count thereof; there being 
joinder in the demurrer the court overruled the 
same. It was maintained that the money count, 
which simply alleged that the defendant was indebted to 
the plaintiff’s intestate in the sum of $330 for money 
then and there paid by the plaintiff’s intestate, at its re- 
quest, without further alleging that it was for the plain- 
tiff’s use, was fatally defective. As no recovery under 
the proofs in the cause could be had upen this count, 
but only upon the one for money had and received, the 
question is not one now fairly arising here for decision. 
The defendant filed the pleas of non-assumpsit and pay- 
ment. The court proceeding in lieu of a jury to try the 
case, upon hearing the evidence and arguments of coun- 
sel, found for the plaintiff and assessed his damages at 
$350.74, and rendered judgment against defendant for 
this amount, interest and costs. The defendant ten- 
dered a bill of exceptions, which is found in the record. 
Upon looking into the record we find that the whole 
controversy turns, mainly, under the evidence, upon the 
sufficiency of the following receipt, to-wit : 





“‘ Received, Charleston, August 6, 1872, of Chesapeake 
and Ohio Railroad Company, through hands of H. T. 
Douglass, D. E., $604.27, in full payment of all sums 
due the estate of B. A. Goode on accourt of moneys col- 
lected for board of men as per statement of division en- 
gineer hereto attached. 

JoHNn C. Rusy, 
Curator estate of B. A. Goode.” 


And that the statements accompanying said receipt, 
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and delivered to the plaintiff by the said Douglass, en-,,..,%7 


gineer as aforesaid, was in the words and figures follow- 
ing, to wit: 

“ Statement of moneys collected by C.and O. R. R. Co. 
for estate of B. A. Goode, on account of board of men 
for the month of June, 1872: 


Track rolls, - - - - - - $714 99 
Kennett’s rolls, - - - - ~ - 215 28 
Section 3, - - - - - - 4 00 


$934 27 











Paid to Mary Goode, - - - $324 00 
Erroneously collected from R. S. 
Brown and refunded, - - - 6 00 
- 330 00 
$604 27 
Correct : H. T. Dova.ass, 


Division Engineer.” 

The evidence appearing in the record touching said 
receipt is to the following effect: That the said sum of 
$934.27, mentioned in said receipt, was the amount lett 
or retained in the hands of the Company to pay for the 
boarding of laborers, by whom said amount was directed 
to be paid to plaintiff’s intestate, to whom it was then 
coming; that the defendant’s engineer or agent, having 
this money in his possession, paid to Mrs. Goode, after 
the death of her husband, out of said amount, the sum 
of $324; and subsequently oftered to pay to the plaintiff, 
then administrator of said Goode, the sum of $604.27, 
left after deducting the $324 paid to Mrs. Goode, pro- 
vided the plaintiff would execute the foregoing receipt, 
and declining to pay anything unless he did, and deliver 
it to him; that the plaintiff refused to execute said re- 
ceipt, but afterwards, on consultation with his attorney, 
executed said receipt and delivered it to defendant’s en- 
gineer, who then paid him the sum of $604.27 ; this last 
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amount making up, with the credits which he claimed, 
the full amount due to the estate of B. A. Goode. 


It will be seen from the evidence that there is no de- 
sign or effort whatever to impeach this receipt for any 
mistake or error found therein, or to show that it was 
procured by fraud. While thus open to impeachment, 
and capable of being set aside, it was not done. It is 
an acknowledgment on the part of the plaintiff that he 
has received the whole amount of the $934.27, in the 
hands of defendant, due to his intestate; and explains 
particularly how the payments were made, to wit : $604.27 
paid directly to himself, and $324 paid to Mary Goode, 
and $6 error, thus making up the entire amount. This 
is the import and effect of the paper which he signed, 
the receipt proper and the statement thereto attached 
being au entire thing, and which he made his own act 
by signing the receipt. It cannot be denied that the ad- 
ministrator, in thus settling with the defendant’s agent, 
had the power thus to allow the payment made to Mary 
Goode, the widow, as a credit in the collection of this 
money. If it was an improper payment on the part of 
the Company’s agent, it was competent for the plaintiff 
to have rejected it; but he did not; and by signing 
and adopting the paper or receipt he must be regarded 
as fully ratifying and accepting the payments therein 
claimed as credits on said account. Why he allowed the 
credit, it is immaterial to inquire; it may have been that 
his intestate died leaving no children and no debts, in 
which case the widow would have been entitled to all the 
money in plaintiff’s hands. When he signed the receipt 
the account between the parties was settled and closed, 
and the evidence in no way impeaches that settlement. 





It has been claimed that this was accepting by 
the plaintiff of a less sum than the amount due; and, 
being done without consideration, is not binding. We 
do not so view it. It is a receipt for the whole amount, 
simply explaining the mode of payment. 
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in the record, as sufficient proof of the payment of plain-> 
tiff’s demand, and that consequently there was 
the judgment of the court below, rendered in December, 
f873, and which judgment is hereby reversed and an- 
nulled. And thisCourt, proceeding to render such judg- 
ment upon the evidence in this cause as the circuit court 
ought to have rendered, doth consider that the plaintiff 
take nothing by reason of the said claim.or demand in 
his declaration mentioned, or of the account therewith 
filed ; and that the defendant go thereof, without day, 
and recover from said plaintiff, the appellee, his costs 
about his defense in this Court expended. 





The other Judges concurred. 


JUDGMENT REVERSED. 
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CHARLESTON. 


Sims v. BANK OF CHARLESTON. 
March 1, 1875. 


1. A cause in chancery in which an attachment is sued out and served 
upon a garnishee, who is a defendant, must be proceeded in, gov- 
erned and determined according to the rules and principles gov- 
erning courts of chancery, in the absence of legislation to the 
contrary. 


2. When a decree does not show upon its face that the court heard 
parol evidence, given at the bar of the court, but declares that the 
cause was heard upon the papers in the cause, and the ‘depositions 
of witnesses,” the Appellate Court will consider that the cause 
was heard as declared by the decree, and that no parol evidence 
was heard by the court, in connection with the cause. 


3. In sueh case the Appellate Courf, to ascertain the evidences on 
which the court grounded its decree, will consider that no depo- 
sition or depositions were read by the court, except those certi- 
tied in the record, and if the deposition or depositions disclosed by 
the record, as to matters of fact, do not sustain and authorize the 
decree as to such matters of fact, the Appellate Court will, for 
that cause, reverse the decree. 


4. When the record, as certified, does not contain all the depositions 
read by the court at the hearing of the cause, generally, the de- 
ficiency may be supplied in the Appellate Court by certiorari be- 
fore the hearing of the cause in such Court. 


or 


. Evidence offered to establish an alleged debt should do more than 
produce a suspicion of the fact—it should be sufficiently clear 
and definite in its character to satisfy the mind of the court of 
the fact, to a reasonable certainty. 


6. When no reference is made in the proceedings of a court of equity, 
to the filing of a special replication to a plea or answer, but the 
record shows that a general replication was filed thereto, gener- 
ally, the Appellate Court will not regard such special replication 
as being in the cause, though the certificate of the clerk to the 

record states that it was filed in the cause. 
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Appeal and supersedeas, granted on the petition of, 


James B. Bowlin, administrator of Albert G. Jenkins, gz 


deceased, to a decree of the circuit court of Kanawha 
county, rendered on the 2nd day of April, 1872. The 
plaintiff below was R. M. Sims, and the defendants the 
Bank of Charleston, the Western Mining and Manufac- 
turing Company, said petitioner Bowlin and others. 
The other facts appear in the opinion of the Court. 


The Hon. James W. Hoge, then judge of said circuit 
court, presided at the hearing below. 


Smith & Knight for the appellant. 


Thomas B. Swann and Henry C. 
lees. 


Simms, for the appel- 


HAYMOND, PRESIDENT. 


The plaintiff filed his bill in the circuit court of Kan- 
awha county against the Bank of Charleston, and sued 
outan attachment therein against the property ofthe Bank, 
and divers persons, parties to the bill, were summoned 
as garnishees. Various orders and decrees were made in 
the cause, and after the cause had been pending some 
time, and on the 10th day of January, 1870, the plaintiff 
filed his amended bill, making the defendant, James B. 
Bowlin, administrator of Albert G. Jenkins, deceased, and 
others, defendants. In this amended bill plaintiff al- 
leges said Bowlin as administrator as aforesaid, the 
Western Mining and Manufacturing Company, and T. 
L. Broun have in their hands and owe large sums of 
money to the.Bank of Charleston, which plaintiff is ad- 
vised is liable to the payment of his claim, and he asks 
that they, also, be made party defendants and answer, &ce. 
An order of attachment was issued by the clerk against 
the estate of the Bank of Charleston on the day the 
amended bill was filed, andthe plaintiff, by endorsement 
on the order, designated Bowlin, administrator as afore- 
said, as a person indebted to the Bank of Charleston; and 
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January verm. it appears that the said administrator was served with a 


Sims 
v. 
Bank of 
Charleston. 


copy of the order of attachment on the 25th day of Feb- 
ruary, 1870. 

The summons in the case was made returnable to the 
first day of the March term of the said court, 1870, and 
was issued on the day the amended bill was filed. 

Afterwards, on the 24th day of March, 1870, Bowlin, 
the administrator, appeared in court and filed his answer 
to the amended bill. The answer of Bowlin is inartifici- 
ally drawn, but it substantially controverts the material 
allegations of the bill, and relies upon and pleads the 
statute of limitations. 

To this answer the plaintiff, as the record states, filed 
his general replication at the time the answer was fi led 
In the record there appears what purports to be a special 
replication to the answer of Bowlin, but there is nothing 
in the record of the proceedings of the court showing 
that it was ever filed. It is true the clerk says in making 
up the record that it is a copy of a replication filed in the 
cause to said answer. But the certificate of the clerk to 
that effect is not sufficient to make it a part of the rec- 
ord, unless the fact of its being filed is sufficiently 
shown by the record of the proceedings of the court; 
and that fact is not shown by the record of the pro- 
ceedings of the court, but the record states that the plain- 
tiff replied generally to the answer. But if such special 
replication was shown by the record to have been filed 
it is insufficient and defective. The special replication 
is in these words: “And for special replication, said 
Sims says that he is informed and believes and charges 
that A. G. Jenkins lived in Cabell county, Virginia, un- 
til the spring of 1861, when he raised a company and 
went into the Confederate service. He remained in the 
Confederate service until the spring of 1865, when he 
was killed in battle. All this time he was out of the 
State of West Virginia, and not in its present bounda- 


«Ties, except when passing through parts of it on raids, 


and no process could be served upon him. He had no 
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administrator until 1866, when Judge Bowlin qualified 
as such by order filed as part of this replication.” The 
amended bill and answer neither disclose when the al- 
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leged debt was contracted or became payable, and every Cbeston. 


word of the special replication might be true and still 
the debt, if any ever existed, be barred by the statute of 
limitations prior to the spring of 1861. The replication 
is no sufficient answer to the plea of the statute of limi- 
tations as plead and relied upon. It does not show on 
its face, or by connection with any other pleading in the 
cause, that the debt claimed is within the exception of 
the statute of limitations, and is, therefore, not barred by 
reason of the statute. See, as bearing on this subject, 
the case of Vanbibber v. Beirne, 6 W. Va., 168. The 
replication is deficient, and justly subject to criticism in 
other respects, but I deem it unnecessary to notice it fur- 
ther. 

On the 26th day of June, 1871, the court made a de- 
cree in the cause, but not against said Bowlin, and on 
the 26th day of March, 1872, the court made another de- 
cree in the cause, but not against said Bowlin, and, un- 
der the view I take of the cause, it is unnecessary to no- 
tice them. 

On the 2d day of April, 1872, the cause came on to 
be heard on the papers theretofore read therein, and the 
answer of the administrator of A. G. Jenkins, deceased, 
to the amended bill and attachment and plea of the stat- 
ute of limitations, and replication to said answer, plea, 
the depositions of witnesses and was set for hearing; 
and the court ascertained that there is due from the Bank 
of Charleston to the complainant $2,391.09, with inter- 
est thereon from that day until paid and the court says 
in its decree “and it further appearing to the court that 
the estate of A. G. Jenkins, deceased, is indebted to the 
Bank of Charleston in a sum of money sufficient to sat- 
isfy the complainant his said debt and’ interest aforesaid 
and costs of this suit, the court doth adjudge, order and 
decree, that James B. Bowlin as administrator of A. G. Jen- 
kins, deceased, out of any money in his hands belonging 
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to the estate of said A. G. Jenkins, do pay complainant 
the aforesaid sum of $2,391.09, with interest thereon 
from that day and the costs of this suit and the com- 
plainant may have execution therefor.” From this de- 
cree the said Bowlin, as administrator as aforesaid, has 
appealed to this Court. 


And I now proceed to consider whether there is error 
in said decree. Ordinarily, the attaching creditor stands 
in the shoes of his debtor, so far as relates to the gar- 
nishee, who is claimed to be a debtor to the debtor 
against whose estate the attachment issued. And when 
the existence of the debt alleged is controverted, as in 
this case, it is incumbent on the attaching creditor to 
prove it by satisfactory evidence just as it would be in- 
cumbent upon the debtor to prove the debt in a proceed- 
ing instituted by him against the garnishee to recover the 
alleged debt. The cause being on the equity side of the 
court it must be proceeded in, governed and determined 
according to the ordinary rules and principles governing 
courts of chancery in the absence of legislation to the 
contrary. According to the declaration of the decree, 
the court did not hear the cause upon parol or verbal 
evidence, given at the bar of the court, but upon the 
papers in the cause and the “depositions of witnesses.” 
This Court must take the declaration of the decree as 
being true in this respect. This being the rule then, this 
Court in determining the cause, must consider that the 
court heard no evidence except the deposition or deposi- 
tions of witnesses which were filed in the cause. To 
ascertain what the evidence was before the circuit court 
this Court must look alone to the record, and consider 
that the circuit court read no deposition or depositions 
except such as are disclosed by the record. If the re- 
cord, as presented here, was not complete, and failed to 
contain all the depositions filed, and read, it was in the 
power of the plaintift to have had the omissions in the 
record, in this respect, supplied. It could have been 
done by certiorari. To ascertain, then, on what evidence 
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or proof the circuit court rendered its decree against the,,,.44°? term, 
administrator the record as before us must be consulted.— ,, 
On examination of the record the deposition of but one  ga%¢ of 
witness seems to have been taken and filed, and upon Sesto 
that deposition the court must have predicated its decree 
against the administrator. The deposition is that of John 
Claypool, and as it is short, I copy it herein. The de- 
position is as follows, to-wit: “Question by counsel 
for R. M. Sims. State if you held any position in 
the Bank of Charleston in 1861; ifso what; and state also 
if A. G. Jenkins was a debtor to said Bank at that time, 
and if so in what form, and if he was a debtor, has the 
debt ever been paid? State where A. G. Jenkins lived 
since the spring of 1861? 

“ Answer. I did; I was teller in said Bank; my im- 
pression is that it was in the form of a draft or note; 
can’t say; if it has been, I know nothing of it; my im- 
pression is that he lived in Green Bottom, Cabell county ; 
I saw him at Lewisburg in the summer of 1861, du- 
ring the war, as colonel of cavalry; he did not return 
here again except on scouts during the war. 

“Second question by same. Please state the amount of 
the indebtedness to the Bank of Charleston from A. G. 
Jenkins, and when due ? 

“ Answer. I can’t give definite answer; I think it was 
four or five thousand dollars; I don’t remember whether 
it fell due during the year 1861.” 

This is the entire evidence filed in the cause by the 
plaintiff in support of his allegation that the administra- 
tor of A. G. Jenkins is indebted to the Bank of Charles- 
ton, or rather was so indebted, at the time of the service 
of the order of attachment issued in the cause. In a 
word, this is all the evidence offered by the plaintiff in 
support of the issue on his part. There is no evidence 
in the cause showing when Jenkins died, except the offi- 
cial copy of the order of appointment and qualification 
of the administrator, (Bowlin,) and that order was made 
the 10th day of September, 1866. It no where appears 
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when he died, or where he died. The evidence of Clay- 
pool is not sufficiently positive or definite to be accepted 
as amounting to proof that any debt was ever due or 
owing from A. G. Jenkins to the Bank of Charleston. 
He states a mere impression that he was indebted to the 
Bank, but his impression is so vague and uncertain in 
relation to the matter that he has no impression as to the 
form of the debt. He says he cannot give any definite 
answer as to the amount of the indebtedness, but “ thinks” 
it was four or five thousand dollars. It seems to me if 
Jenkins was indebted to the Bank in any sum, it was in 
the power of the plaintiff to have produced testimony 
proving the fact by evidence more satisfactory than the 
deposition of Claypool. In fact, the deposition of Clay- 
pool is so uncertain and indefinite as not to amount to 
proof of any debt. If this description of evidence is 
held sufficient to establish a debt against the estate of a 
dead man, it seems to me that the living, and the estates 
of the dead, would be without protection against unjust 
recoveries. Evidence offered to establish an alleged debt 
should do more than produce a suspicion of the fact: it 
should be sufficiently clear and definite in its character 
to satisfy the mind of the court of the fact to a reason- 
able certainty. The decree in favor of the plaintiff 
against the administrator of said A. G. Jenkins is un- 
supported and unauthorized by the evidence, and should 
not have been rendered. 


Some other questions have been raised and argued be- 
fore us in this cause, but I regard them as not fairly 
arising. No question can arise in the cause upon the 
statute of limitations until a debt is first established. 
For the foregoing reasons the decree of the circuit court 
of the county of Kanawha, rendered in this cause on the 
2d day of April, 1872, must be reversed and annulled, 
and the appellant recover against the appellee, Robert M. 
Sims, his costs about his appeal here expended. And 
this Court, proceeding to render such decree as the said 
circuit court should have rendered in this cause, it is 
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adjudged, ordered and decreed, that the plaintiff’s said 
amended bill, filed in this cause against said James B. 
Bowlin, administrator of Albert G. Jenkins, deceased, 
and others, be dismissed, as to said administrator, and that 
said James B. Bowlin, administrator as aforesaid, recover 
against the plaintiff, Robert M. Sims, his costs about his 
defense in this cause expended. And this cause is re- 
manded to the said circuit court of the county of Ka- 
nawha for such further proceedings therein to be had be- 
tween the parties thereto, except the said James B. Bow- 
lin, administrator as aforesaid, as may be in accordance 
with the rules and principles governing courts of equity 
in such cases. 7 





Paull and Moore, Judges, concurred. 


Hoffman, Judge, absent. 


DECREE REVERSED AND Suit REMANDED. 
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CHARLESTON. 


BurRDETT, GuARD., v. Cain, ADMR. 


March 1, 1875. 


A guardian is not authorized to file a bill in equity in his own name as 


January Term. puardian to recover the distributive share or interest of his wards in 


the personal estate of theirancestor. In such case the bill should be 
dismissed. The suit should be brought in the name of the infants by 
theirnext friend who may be guardian. 


Appeal trom a decree of the circuit court of Roane 
county. The opinion of Court contains a statement of 
the case. 


The Hon. Robert S. Brown, judge of said circuit 
court, presided at the hearing below. 


Henry C. Flesher and William H. Hogeman for the ap- 
pellant. 


Benjamin H. Smith, for the appellees. 
HAyMOND, PRESIDENT. 


The plaintiff, on the 28th day of June, 1869, as guardian 
of Macklin E. Cain, Elmore E. Cain and Willie Ann 
Cain, infant children of William T. Cain, deceased, 
commenced a suit on the equity side of the circuit court 
of Roane county, against Alfred Cain, administrator of 
William T. Cain, deceased, Gamaliel Board, Macklin 
E. Cain, Elmore E. Cain, Willie Ann Cain and Roswell 
R. Chancey. 

Atterwards, at July rules, 1869, the plaintiff filed his 
bill against the said defendants, in which he alleges that 
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William T. Cain, late of the said county, died intestate, ;.nog% Perm. 
leaving Sarah Jane Cain, his widow, who has since in-—Qiace, 
termarried with defendant, Gamaliel Board, and Mack- ©#réias, 
lin E. Cain, Elmore E. Cain and Willie Ann Cain, in- © A¢™* 
fant children, and a large estate consisting of both real 

and personal property ; that on the 19th day of March, 

1866, the defendant, Alfred Cain, was duly appointed 
administrator of the estate of the said Wm. T. Cain, 
deceased, and that onthe same day he, together with 
defendant, Roswell R. Chancey, his security, entered 

intg and acknowledged bond in the penalty of $5,000, 
conditioned according to law ; that the personal property 
produced to the appraisers of said estate duly appointed, 

was by them returned at the sum of $3,888.25; that in 
addition to the property appraised as aforesaid the ad- 
ministrator received other valuable property, goods and 
chattels of the intestate, consisting of an interest in a 

certain mill, notes, accounts, &c., worth, in the aggre- 

gate, about $1,500; that the administrator sold a part 

of the goods and chattels appraised at $2,330.45, which 

appears by the sale bill; that the personal estate re- 

ceived by the administrator was more than sufficient to 

satisfy the just debts and funeral expenses: of the dece- 

dent; that the administrator has made no settlement of 

said estate; that the plaintiff was on the day 

of , 1866, duly appointed, by the proper author- 

ity, guardian for said Macklin E. Cain, Elmore E. Cain, 

and Willie Ann Cain, infant heirs of said William T. 

Cain, deceased, and that they are the only legal heirs of 

said intestate, and each of them are still infants. The 
plaintiff prays that an account be taken, under the di- 

rection of said court, of the personal estate and effects of 

said intestate possessed by or which came to the hands 

of the said Alfred Cain, as administrator as aforesaid, or 

the hands of any other person, by his order or for his 

use, and also an account of the intestate’s debts and fu- 

neral expenses ; that the intestate’s personal estate be 
applied in due course of administration, and that the 
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residue thereof may be ascertained, and that the plain- 
“tiff be paid as guardian as efiivennid the respective 
shares of his said wards of such residue. He also prays 
for general relief. 

No demurrer was filed to the bill. A guardian ad 
litem was appointed for the infant defendants, who filed 
a mere formal answer in which he says the infants are of 
tender years,and unable to protect their interests and 
he asks that the interests of the infants may be protected, 
and that strict proof be required in all things concern- 
ing their interests. 

Alfred Cain, the administrator, filed an answer, and 
amended answer, in which he claims, substantially, that 
he has fully administered the estate and owes plaintiff 
nothing as guardian. 

The court referred the cause to a commissioner to set- 
tle the accounts ofsaid administrator as such, &c. Subse- 
quently, such proceedings were had in the cause that at a 
term of said court held for said county on the 15th day of 
August, 1871, the court decreed in favor of the plaintiff 
against said Alfred Cain, administrator, &c., for $1,- 
200.02 with interest from the first day of April, 1871, 
and also rendered a decree in favor of Jane Board, the 
widow, against said Alfred Cain, administrator as afore- 
said, for the sum of $296.63, with interest from the Ist 
day of April, 1871, but the amount decreed in favor of 
plaintiff and said widow is subject to a credit mentioned 
in the decree. 

Some exceptions were filed to the report of the com- 
missioner which it is unnecessary to notice. 

- From this decree the said Alfred Cain has appealed to 
this Court. 

It is now here argued before us, that the circuit court 
erred in rendering the said decree, and that the court 
instead of decreeing against the appellant, as it did, 
should, at the hearing of the cause, have dismissed the 
plaintiffs bill, because the plaintiff, as guardian of the 
infants in his bill mentioned, is not authorized to file a 
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‘Il in hi -_ : 1875. 
bill in his own name for the purposes and objects therein yanuary ie: 


mentioned. In considering this question, I do not pro-—yinicu, 
pose to enter, in this opinion, into a minute examination Guardian, 
and history of the legislation of Virginia, from which °™ “Adio. 
we have derived our legislation, upon this subject. Nor 
do I propose to enquire into the different kinds of guar- 
dians there were, or are, by the common law, and the 
prerogatives and powers of each over their wards, or the 
real and personal property of their wards. That has 
already been done by others, ably and satisfactorily, and 
I shall content myself by referring to authorities which 
I deem respectable and satistactory upon the subject. 
Much of the legislation of Virginia upon the subject 
of guardians will be found well stated in the opinion of 
Judge Daniels, in the case of Ham v. Ham, 15 Gratt., 
74. However, very much light cannot be gathered upon 
the question under consideration from that opinion. In 
The case of Truss v. Old, 6 Rand, 556, it was held that 
“Possession is indispensably necessary to support tres- 
pass guare clausum fregit. Guardians in socage and 
testamentary guardians, (although they have no bene- 
ficial interest,) yet have a legal interest, and the pos- 
session of the ward’s land during the guardianship. If, 
therefore, a person trespass on the lands of an infant, 
and cut and carry away his trees, without license, 
the ward cannot maintain trespass, but the guardian may, 
and must account tothe ward for the damages recovered. 
If the trees are cut and carried away by permission of 
the guardian, no trespass is committed, and the infant, 
even after the guardianship has ceased, cannot maintain 
trespass for the act. The wrong must be compensated 
to the ward by the guardian. It seems that if timber 
trees, growing on the inheritance of the ward, are thrown 
down by tempest, or otherwise, they become personal 
property, and the guardian has a legal right to sell them, 
as being perishable and of no value except as a subject 
of sale, and in such case the infant cannot bring trover 
for them.” 
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Judge Green, in delivering the opinion of the court, 
in that case, says: “Possession is indispensably necessary 


Guardian, to support an action of trespass quare.clausum fregit, 
cain, Adme. and whether an infant can maintain such an action for a 





trespass done to his lands, whilst he is in the wardship of 
his guardian, depends on the question, whether, in point 
of law, the possession is in the guardian or ward.” The 
decision of that case was made in 1828, in an action of 
quare clausum fregit, brought by the ward. While the 
possession of the land is not in the ward during his 
wardship, still I apprehend there can be no question that 
the legal title and beneficial interest therein, is vested in 
him during that time, as well as afterwards. The guar- 
dian in the case I have quoted was not a testamentary 
guardian, but was appointed guardian and qualified by 
the county court of Norfolk, and it seems to have been 
considered by the court that the guardian had the same 
power and authority in relation to the estate of his ward 
as a guardian in socage had by the common law. See 
revised code of Virginia of 1820, chapter one hundred 
and eight ; Tate’s Digest, page four hundred and seventy- 
five and four hundred and_ seventy-six, sections 
one and three. Robinson in the 2nd vol. of his 
(old) Practice, page one hundred and fifty-five, says: 
“The statute of Virginia concerning guardians recog- 
nizes only two descriptions of guardians, who have any 
power over the property of their wards; guardians in 
socage, and those appointed by the father under that 
statute, who are put, in all respects, upon the footing of 
the former; our statute, in this respect, being a copy of 
the statute of 12 Car. 2 ch. 14.” The maxim that the 
nextof kin to whom the land cannot descend, is to be 
guardian in socage, was justly repudiated by Lord 
Macclesfield in Dormer’s case, 2 P. Wms. 262. 
He said it prevailed in barbarous times, before 
the nation was civilized; that now it would be shock- 
ing to think that any brother or uncle would commit 
murder upon his own brother or nephew to get his estate. 
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Chancellor Kent, in the case of Mary Livingstone, a Li-s. 08 porm, 
natic, agreed with Lord Macclesfield, 1 Johns. (N. Y.)Ch. Resteet: 
436. See Coleman’s Case, 4 Hen. & Munf. 506. Guardian, 
At the July term 1849, of the court of appeals of “™ "Adm, 
Virginia it was decided that, 
“1. A second guardian of an infant has no authority 
to file a bill in his own name, against a former guardian 
for an account of his transactions in relation to the ward’s 
estate. 
2. An infant may, by his next friend, call the acting 
guardian, or any preceding guardian, to account by a bill 
in chancery: But the bill must be in his own name by 
his next friend.” 
This decisiun was made in the case of Lemon, Guardian 
v. Hansbarger, 6 Gratt. 301. In that case Allen, Judge, 
delivered the opinion of the court, and he says: ‘The 
court is of opinion that the guardian has no authority to 
file a bill in his own name against a former guardian, for 
an account of his transactions in relation to the ward’s 
estate: The bill should have been filed in the names of 
the infants by their next friend or guardian. The guar- 
dian is liable to an action of account at common law by 
the infant after he arrives at age; and the infant while 
under age may, by his next friend, call the acting guar- 
dian, or any preceding guardian, to account by bill in 
chancery. Whilst there is nothing in the scope ofthe au- 
thority of the guardian which empowers him to sue in 
his own name in such a case, much inconvenience would 
flow from such a proceeding. If the infant should at- 
tain full age before the termination of the controversy, 
the same could not be continued in his own name, he 
being no party to the suit ; and the same result would 
follow upon the removal or death of the guardian.” 
The code of 1849, of Virginia took effect on the first 
‘day of July, 1850, and chapter one hundred and twenty- 
eight of that code embraces the legislation upon the subject 1 
of guardians and wards. That chapter of saidcode was | 
in force in this State until the 1st day of April, 1869, | 
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when the Code of this State of 1868, took effect, and 
—chapter eighty-two of our Code is a copy of nah one 
hundred and twenty-eight of the said eode of 1849. In 
July, 1852, two years or more after the code of Virginia 
of 1849 took effect, the court of appeals of Virginia in 
the case of Sillings v. Bumgardner, Guardian, 9 Gratt. 
273, again decided that “a guardian is not authorized to 
file a bi!l in his own name to obtain possession of his 
ward’s estate, but must file it in the name of the ward by 
his next friend.” 

This case, like the one under consideration, was 
brought by the guardian, in his own name, against the 
administrator, &c., to recover his ward’s distributive 
share of the personal estate of his ancestor. In the case 
last cited, Judge Moncure, who delivered the opinion of 
the court, says; “If he (the guardian) intended to assert 
the claim of his ward asa distributee, the suit should 
have been in the name of the infant by his next friend, 
and not in the name of the guardian, even though he be 
described in the bill as ‘guardian of the ward.’ A guar- 
dian is not authorized to file a bill in his own name to 
obtain possession of the property of his ward, but must 
file it in the name of the ward as his next friend.” It is 
true the case was brought in the court below before the 
code of 1849 took eftect, and, as in the case before us, 
the plaintiff (the guardian) obtained a decree in the in- 
ferior court in accordance with a prayer of the bill, but 
that decree, two years after the code of 1849 took effeet, was 
reversed by the court of appeals. It seems to me if the 
court of appeals of Virginia had considered the rule es- 
tablished by the case in 6 Gratt. as being changed by 
section seven of chapter one hundred and twenty-eight 
of the code of 1849, some reference would certainly have 
been made to the fact in the opinion in the ease in 9 Gratt. 
Some reference was made by counsel for appellee, to the re- 
port of the Revisors of the code of 1849. This report has 
not been furnished, and is not to be found in the State 
Library. It might shed additional light upon the sub- 
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ject. Still I think the principles established by the,,.,,,28"; 


ary Term. 
eases cited, in cases like the one betore us, are cor-— oe 
rect, and I feel disposed to follow them until I am satis- @u#rtiaa, 
fied that they are changed by legislation. ‘ atta ieaies 
The Code of this State was adopted after the decision 
in 9 Gratt. Our legislation, upon the subject of guar- 
dian and ward is derived and copied from the legisla- 
tion of Virginia, and in interpreting it I feel inclined 
to follow the rulings of the court of appeals of Virginia, 
upon that subject. Judge Moncure, in the opinion de- 
livered by him in the case in 9 Gratt, says: “But ought 
the bill to be dismissed, or the case remanded, and per- 
mission given to amend the bill and make the proper 
parties? Inthe case of Lemon, Guardian, v. Hansbarger, 
6 Gratt., 301, the bill was dismissed; and that would 
be the proper course in this case if the appellee had no 
further connection with or interest in the case than as 
guardian of the infant. A bill filed by a sole plaintiff 
having no interest, whatever, in the subject matter of 
the suit must be dismissed.” It is singular if the Legis- 
lature meant to change the rule established by the court 
of appeals of Virginia upon the subject that it did not 
make provision for continuing a suit by the guardian in 
the name of the infant, when he became of age, and for 
the revival or continuance of the suit, in some practical 
form, in case of the death, removal, or resignation of the 
guardian. No such provision has been made. Provis- 
ion has been made for reviving or continuing a suit for 
or against a party before insane, the powers of whose 
committee have ceased. Fourth section, chapter one 
hundred and twenty-seven of Code. Under the view 
I have taken the plaintiff, as guardian of said infant 
children, cannot maintain this suit, and under the au- 
thorities cited the bill should have been dismissed by 
said circuit court, and it is, therefore, unnecessary to 
examine any other question argued in the cause, as they 


do not fairly arise. 
37 
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Januay Term. For the foregoing reasons the decree of the circuit 
Barden, court of Roane county, rendered in this cause, 
lias, on the 15th day of August, 1871, and all decrees 
ain, Admr. yendéred therein prior to that date, must be reversed 
and annulled. and the appellant (Alfred Cain) recover 
against the appellee (Elijah Burdett) his costs here ex- 
pended in this Court about the prosecution of his appeal. 
And this Court proceeding to render such decree as the 
said circuit court ought to have rendered in this cause, 
it is adjudged, ordered and decreed that the plaintiff’s bill 
be dismissed, and that the defendants recover against the 
plaintiff their costs about the defense of this suit ex- 
pended. 


The other Judges concurred. 


DECREE REVERSED AND Biri DISMISSED. 
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CHARLESTON. 


CARPER v. HAWKINS. 
March 1, 1875. 


1. A cause may be re-heard upon a petition presented before the term 1875. 
4 . anuary Term. 
has passed in which the final decree was pronounced, but not af-____" 
terwards, except by bill of review. 


2. In a suit by one partner against another for the settlement of a 
partnership and partnership accounts, after dissolution, where it 
appears that a large amount of the partnership debts and liabili- 
ties are unpaid, and for some of which there are judgments 
against the partners, and that one of the partners has collected 
more of the partnership funds than the other, ordinarily it is error 
for the court to decree personally for the money so collected, or 
any part thereof, in favor of one partner against the other, until 
the payment of the partnership debts are first provided for. 


8. Generally, each partner has the right to apply any of the partner- 
ship moneys in his hands to the satisfaction of the partnership 
debts. But the court may, in a proper case, direct a partner who 
has partnership moneys in his hands to pay the same into court 
to be applied tothe payment of the debts, and in his relief or oth- 
erwise, as may be just. 


4 The partnership moneys and assets, or a sufficient amount thereof 
for the purpose, should be first applied to the payment of the part- 
nership debts. 


5. Wherea bill is filed by one partner against the other, after dissolu- 
tion, for a settlement of the partnership and partnership accounts, 
and an order of reference is made in the cause to a commissioner 
for that purpose, and the commissioner makes his report, to which 
no exceptions are filed, and the court confirms the report and 
mukes a personal decree in favor of one partner against the other 
for the payment of money, it is competent, upon a petition for a 
re-hearing, filed by the partner against whom such decree is 
made, during the same term, upon a proper case made out, for 
the court to set aside such decree and recommit the report for fur- 
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ther account, especially where the court sees that justice and equity, 
as between the parties, requires such proceedings. 


6. Asa matter of practice, a special receiver, to whom money is di- 
rected to be paid by a decree in a cause, should be required to 
give bond with approved personal security, with proper condi- 
tions, in a penalty fixed by the court, before he is authorized to 
receive such money, or any part thereof. 


Appeal and supersedeas from two decrees of the circuit 
court of Kanawha county, granted on the petition of 
William N. Hawkins, the defendant below. The plain- 
tiff below was James P. Carper. The other facts appear 
in the opinion of the Court. 


_ The Hon. Joseph Smith, judge of said circuit court, 
presided at the hearing below. 


Thomas B. Swann and John A. Warth, for the ap- 
pellant. 


William A. Quarrier and J. H. Connell, for the ap- 
pellee. 


HAyMOND, PRESIDENT: 


The plaintiff brought this suit against the defendant 
on the 18th day of March, 1873, and he filed his bill 
therein at April rules, 1873. The plaintiffalleges in his 
bill that in November, 1870, he and defendant entered 
into co-partnership under the firm name of Hawkins & 
Carper for the purpose of carrying on the painting busi- 
ness in the city of Charleston, on the following terms 
and conditions, viz: They should work together, as part- 
ners, under the firm name of Hawkins & Carper, and 
divide equally the profits arising from said business; 
that in accordance with the agreement of partnership, 
they continued to work together until sometime in May, 
1872, at which time the partnership was dissolved, and 
notice of the dissolution was at that time published in 
the “Kanawha Daily” a newspaper published in said 
city. Plaintiff avers that during the partnership there 
were various contracts for painting made and performed, 
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and some contracts partly performed under and by virtues, .ugs” term, 
of the said partnership, and the price and consideration, — 
for many of the contracts is still due and owing to the 
firm of Hawkins & Carper ; that various contracts of in- 
debtedness for painting material were made in the firm 
name, which indebtedness has not yet been paid off and 
discharged but still stands against the firm. The plain- 
tiff also alleges that he and defendant never made any 
settlement between themselves during the time they 
worked together as partners nor since they dissolved 
partnership. After these allegations the bill prays that 
said Hawkins be made defendant thereto, and required to 
answer the same upon oath, and that he therein particu- 
larly state how much money he has collected, since the 
dissolution of the partnership, &e. 

Subsequently, such proceedings were had in the cause as 
that on the 28th day of May, 1873, the cause came on to be 
heard upon the “bill and the decree nisi against the de- 
fendant, and was argued by counsel; whereupon the 
court ordered that the same be referred to C. P. Snyder, 
who was appointed a special commissioner for that pur- 
pose, to take, state, and report an account between the 
said co-partners, James P. Carper and Wm. N. Hawkins, 
showing, 

Ist. The amount of debts now due said firm and by 
whom due. 

2d. The amount of the liabilities and indebtedness of 
said firm and to whom due. i 

3d. The amount of the funds belonging to the said 
firm collected by each partner and when collected. 

4th. The amount of debts due by said firm, which 
have been paid out of the tunds of the firm, and by whom 
paid, and to whom paid, and when. 

dth. And what amount, if any, each partner is now 
entitled to.” 

The decree then provides for notice by publication and 
appoints C. P. Snyder receiver in the cause, with sole 
and exclusive power and authority to collect, settle, and 
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adjust all claims due to the said late firm, and with power 
and authority to settle and adjust, and pay off all the 
debts due and owing by said firm, and exclusive power 
and authority is given said Snyder to take possession of 
all the books, and papers, and accounts of the firm with 
authority to examine either the plaintiff or defendant in 
regard to matters connected with the partnership. But 
Snyder is not to take possession of the books, &c., until 
he shall have first given bond with approved security be- 
fore the clerk of the court in the sum of $2,0C0 for the 
due and proper performance of his duty as receiver un- 
der the decree. 


Afterwards on the 10th day of November, 1873 the 
cause came on to be further heard upon the bill and 
proceedings theretofore had therein and upon the report 
of commissioner Snyder, filed on the first day of Novem- 
ber, 1873 to which there were no exceptions filed. And 
the court confirmed the report of the commissioner and 
in its decree says “And it appearing from said report 
that Wm. N. Hawkins has received in excess of his por- 
tion of the partnership funds the sum of $1,227.98 for 
which amount he the said Wm. N. Hawkins, is justly 
indebted to the complainant, it is therefore adjudged, 
ordered and decreed that the said Wm. N. Hawkins do pay 
to the complainant James P. Carper the sum of $1,227.- 
98 with legal interest thereon at the rate of six per cent. 
per annum from the 1st day of November, 1873 until 
paid and the costs of this suit, including $20 for an at- 
torney’s fee. And the court doth further adjudge, order 
and decree that unless the said Wm. N. Hawkins shall 
pay the same withinten days from the rising of this 
court, that Joseph Ruffner who is hereby appointed a 
special commissioner for that purpose do proceed to 
take, state, and report an account: 


Ast. Of the realestate owned by the defendant in Ka- 
naawha county, West Virginia, or any interest, legal or 
equitable in the same. 
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2d. What judgments or other liens, if any there are ,,,,,18%, 


against the real estate owned by said defendant with— 


their priorities. 

4th. Whether the defendant has any personal estate 
out of which the said $1,227.98 can be satisfied, and 
make a report to the next term of this Court.” 

The commissioner in his report ascertains the 
aggregate amount ofthe debts due the firm at $1,120.38 
made up as follows, viz: From King & Simpson, 
$113.28; J. B. Walker, $151.10; Gilliland & Anderson, 
$144; Dr. J. P. Hale, for extra work on Hale House, 
$712. He also reports the debtsand liabilities of the 
firm to be in the aggregate $924,43, made up of several 
itemsamong which isa judgment against the firm ren- 
dered by the county court’of said county on the 28th of 
April, 1873 amounting, with interest, to $525.12. He 
also reports the aggregate amount of funds belonging 
to the firm, collected by defendant to be in the aggre- 
gate $4,759.46 and the amount collected by plaintiff 
to be $3,469.12 ; but does not state in his report from 
whom any part ofthe moneys so collected were received 
or when they were received. He also reportsthat defend- 
ant paid debts of the firm to the amount of $1,422.48, 
and that plaintiff paid debts of the firm to the amount 
of $2,588.01, but he does not report when any of the 
debts were paid or to whom paid. He also ascertains 
that of the firm moneys collected by defendant there 
remains in his hands $3,337.08 unaccounted for, and 
that of the firm moneys collected by plaintiff there re- 
mains in his hands $881.11. The whole of the commis- 
sioner’s report is grounded on entries in a book present- 
ed before him by plaintiff claimed to be the book con- 
taining the partnership entries—neither plaintiff or de- 
fendant appear to have been examined on oath by the 
commissioner touching any matter connected with the 
settlement of the account, or for any purpose. The 
commissioner in his report states that both plaintiff and 
defendant appeared before him onthe day he commenced 
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the settlement of the account, but the taking of the ac- 
count was continued for several days, and whether the 
defendant was present on any other day than the com-: 
mencement does not distinctly appear by the report. 


After the decree, and on the 22d day of November, 
1873, during the term of the courtat which said decree 
was rendered the defendant appeared in court and filed 
a petition praying, for the reasons therein stated, that 
said decree be set aside and the said report of the com- 
missioner be recommitted to said commissioner, &c. ; 
that the said receiver be required to collect the assetts 
and pay the debts of the firm, &c. In this petition de- 
fendant alleges that he has been surprised and is in 
danger of being ruined by said decree. He avers that 
his understanding was that the commissioner was mak- 
ing an account of the firm matters as between the firm 
and the world; that as receiver he was to collect and 
pay off the debts, and that no account was to be taken 
or stated, as between the partners, until after this was 
done; that he was at the office of the commissioner sev- 
eral times for the purpose of adjusting matters connect- 
ed with the partnership, but he does not remember to 
have at any time met plaintiff there; that he never 
heard of the report filed until after the decree was 
entered, and that he is advised that the decree was 
never shown to his counsel before it was presented to 
the court; that he employed Thos. B. Swann, an attor- 
ney of the court, to attend to the suit for him, and that 
the attention of his counsel was not invited to the fact 
that the commissioner had filed his report, although it 
was well known to the counsel of plaintift that Mr. 
Swann was his counsel in the suit, and employed as soon 
as the suit was brought; that his counsel informed him 
he was present in court every minute when the chancery 
docket was called during the term and the cause was not 
submitted in the regular call of the docket, and that he 
don’t know when it was submitted ; that he had not 
been informed that the commissioner had concluded his 
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report ; that the report is erroneous in many particulars, .,., term, 
and was made without any evidence; that the commis-— Ga 
sioner did not examine him asa witness, and thet plain- yy ting 
tiff was not examined, and neither of the parties fur- 
nished any vouchers as evidence before the commission- 
er; that the pretended book of accounts filed by the 
commissioner with his report, as the toundation thereof, 
is not a book belonging to the firm, and does not con- 
tain a correct statement of the business matters of the 
firm, and is not a partnership book; that he never saw 
said book until after it was filed with the commissioner, 
and never was advised that it was claimed by any per- 
son that it was other than a private book of plaintiff, 
and never understood that the book was filed as evidence 
in the cause, and supposed plaintiff filed the book only 
to show his pretentions in the cause, which he was bound 
to prove by evidence ; that he never made an entry in 
said book ; that plaintiff collected large sums of money 
not charged to him in said book; that a large number 
of partnership credits have not been paid and a part 
thereof are still in dispute and contested, and many of 
the claims charged to him inthe report are in this con- 
dition in whole or in part; that a number of the claims 
charged to him in the report were, either in whole or in 
part, expended in the purchase of paints, oils, &c., for 
the use of the firm. He insists that it was error for the 
commissioner to attempt to settle the accounts. between 
the partners, before the debts of the firm were first paid ; 
that if he is forced to settle with and pay over money to 
plaintiff, the money so paid over may be a total loss to 
him, because plaintiff has no visible means out of which 
his part of the partnership debts can be made, while de- 
fendant is possessed of a large amount of valuable real 
estate, upon which a portion of the creditors of the firm 
now have judgment liens to a large amount, and have 
the power to compel defendant to pay the entire partner- 
ship debts outstanding ; that many of the matters charg- 
33 
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ed to him in the report are either wholly wrong or sub- 
ject to deductions for over charges; that he has paid 
debts to a large amount not credited to him in the re- 
port for which he has proper vouchers ; that he expected 
the commissioner to report to the court as_ receiver, but 
not as commissioner, upon the condition of accounts be- 
tween the parties, unti] the partnership liabilities were 
settled and paid; that if the present decree stands the 
work of settlement will have to be done over again, 
when the partnership is finally wound up, and it was 
error to require defendant to pay over to complainant 
until defendant is relieved trom responsibility for debts 
against the firm; that the $144 reported as a debt due 
the firm against Gilliland & Anderson has been paid by 
them to plaintiff, as he is advised, as per the affidavit of 
Anderson ; that he never knew until the 11th instant 
this money had been collected by plaintiff; that from 
the 25th day of September, 1873, till after the sitting of 
the court his attention was occupied and directed from 
his business by reason of sickness and death in his fam- 
ily ; that upon a just statement of accounts he is in no 
wise indebted to plaintiff. This petition is verified by 
affidavit. 

Afterwards, and during the same term of the court, 
plaintiffappeared and filed his answer, verified by affidavit, 
in which he substantially denies all the allegations of the 
petition, and claims the full amount of said decree, and 
files with his answer several affidavits therein referred to. 


Defendant fiied to said answer what purports to be a 
special replication, but is, in fact, a general replication ; 
and defendant also files several affidavits in support of 
his allegations. 

The affidavit of Anderson proves that the said claim 
of $144.50, claimed to be due from Gilliland & Ander- 
son to the said firm has been fully paid to plaintiff, and 
that the payment was made 15th of July, 1872. 
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“J y ; ; © 7 ¢ © + be bs 1875. 
Fulks says, in his affidavit, that he paid plaintiff for,,,..5” term. 


work done by said firm $209, in work done for plaintiff— 


on his house. 


There are affidavits of other persons proving pay- 
ments to plaintiff not charged to him, amounting to con- 
siderable. 

There are also affidavits tending strongly to prove that 

a considerable amount of the Hale debt reported as due 
said firm has been paid, or a large part of it; that plain- 
tiff collected considerable sums of money, for which he 
did not account to the commissioner, and that the debts 
due the firm are largely overstated in said report. 
_ Two affidavits of the commissioner are filed by plain- 
tiff, in which he states, substantially, that his report is 
made from vouchers, and the firm book, which both par- 
ties admitted to be the firm book, containing correct en- 
tries of their private and partnership accounts ; that de- 
fendant remarked, when before him, that he supposed 
that he would be from $300 to $500 loser by reason of 
not keeping accounts himself, and at the same time he 
claimed that there were some credits which he was enti- 
tled to which were not on the book, but that he did not 
produce vouchers or other evidence in proof of credits 
so claimed, although informed several times by the com- 
missioner to do so. 

The affidavit of John A. Warth sustains defendant’s 
allegations in his petition as to the sickness and death of 
defendant’s son, who died 2d October, 1873, and was 
taken sick in latter part of September; and that defend- 
ant left his business in Charleston to give attention to his 
sick son, and that defendant, for several weeks after the 
death of his son, was detained at his residence by the ill 
health of his wife and daughter, caused, as supposed, by 
the death of defendant’s said son. 

The affidavit of Thomas B. Swann sustains the allega- 
tions of defendant in his petition as to his being defend- 
ant’s attorney in the cause, and in all other respects. 
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On the 16th day of December, 1873, it appears that 
defendant filed his said petition to set aside the said de- 
cree ; and thereupon the plaintiff (Carper) asked leave to 
file his answer to the petition, and it was ordered to be 
filed, accompanied by the affidavits therein mentioned ; 
and thereupon, on motion of petitioner by his counsel, 
said petition and answer, replication to said answer, with 
affidavits, &c., were set down for argument, and, on ar- 
gument, the court determined and held that ‘petitioner 
was not entitled to the relief prayed for, and the court 
decreed that the petition be dismissed, without costs ; 
“ but the court being of impression, from an examination 
of the cause, that the decree entered on a former day of 
the court ought to be modified, and the sum of $1,227.98, 
less $141.30 paid by Mrs. B. H. Smith to Bell & Oaks 
for paints, and also the sum of $209 paid by J. Fulks to 
J. P. Carper, (plaintiff,) which two sums, making $350, 
the plaintiff releases, leaving said decree $877.68, instead 
of $1,227.98.” 

And the court, in same decree, further ordered, &c., 
that the defendant pay to said C. P. Snyder, instead of 
the plaintiff, as provided by former decree, who was ap- 
pointed receiver in the cause by a former decree, the said 
sum of $877.68, with legal interest thereon from the 1st 
day of November, 1873, till paid—the receiver to retain 
the same in his hands until further order of the court; 
and on failure of said William N. Hawkins to pay the 
same within sixty days, instead of ten days, as provided 
by a former decree, from the rising of the court, that 
Joel Ruffner proceed to take, state and report an ac- 
count, as directed by said former decree. 

The plaintiff’s bill does not allege that the defendant 


was in any way indebted to him on account of said part- 
nership. 


The material allegations of the bill were taken for 
confessed by the failureto answer. But as nodebt was 
alleged to be due from defendant to plaintiff in the bill 
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no debt was confessed by the failure to answer. In fact 
the settlement of the partnership accounts, &c., under the 
allegations of the bill, could be quite as well settled 
without as with an answer, by defendant, though it would 
have been:better perhaps for the defendant to have filed 
an answer. It is best in all such cases for an answer to 
be filed. It doesnot appear that Snyder, the receiver, 
ever gave bond and security as receiver, or that he ever 
made any report to the court as receiver in the case prior 
to the last decree made in the cause. The petition filed 
by the defendant after the decree of confirmation of the 
report, must be regarded as a petition for a rehearing of 
thecause. In the case of Hodges v. Davis 4 H. & M. 400 it 
was held that ‘‘a cause may be reheard upon a petition pre- 
sented betore the term has passed in which the final de- 
cree was pronounced, but not afterwards, except by bill 
of review.” In the case of Laidley v. Merrifield 7 Leigh 
353 and 354 Judge Cabell says “a bill of review, 
strictly speaking, is a proceeding to correct a final de- 
cree,in the same court, for error apparent on the face of 
the decree, or on account of new evidence discovered 
since the final decree. The decree being final, the bill 
of review is not regarded as a part of the cause in which 
the decree was rendered, but asa new suit having for its 
object the correction of the decree in the former suit. 
But when adecree is only interlocutory, but liable to 
the same objections, the party injured must seek his re- 
dress, not by a bill of review, as such but, by petition, or 
supplemental billin the nature of a bill of review. 
Such petition or supplemental bill is regarded as a part 
of the very cause, the decree in which is sought to be 
corrected, &c. Judge Brockenbrough in the same case, 
on page 356, says “courts of equity regard substance 
rather than form, and may, I think, so mouldthe pro- 
ceedings as to attain the real justice of the case.” As 
the petition was filed in this case during the same 
term at which the decree was made, it is unnecessary 


to determine whether the decree was final or inter- 
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locutory, only, as in either case the remedy under 


~the circumstances here, is by petition for a rehearing or 


supplemental bill in the nature ofa bill of review. It 
would seem that when a decree is only interlocutory the 
court may, ordinarily, on its own motion, reform, modi- 
fy or correct the same, and it may do the same thing on 
petition for rehearing. This power is to be exercised in 
the discretion of the court, but of course the dis- 
cretion exercised must be a sound discretion. The 
petition alleges, substantially, in this case, that the 
court erred in rendering the personal decree in favor of 
the plaintiff against the defendant to which I have re- 
ferred. It also alleges that the plaintift collected of the 
partnership moneys a considerable amount for which he 
did not account to the commissioner, and that the de- 
fendant is charged by the commissioner with moneys 
and social assets erroneously and unjustly, to a large 
amount ; that the report was made without evidence, &c. 
The petitioner also claims that great injustice is done 
him by the report and decree of confirmation and sets 
up an excuse to-wit : the sickness of his family and death 
of his son for not being able to attend to the case before 
the commissioner and asto his arrival, &c., before 
referredto. I have not recited all the affidavits filed in 
the cause with the petition and answer thereto. I have 
not done so because to do so would occupy too much space 
inthis opinion. It was error for the court to render 
the personal decree of the 10th of November, 1873 in 
favor of the plaintift against the defendant for $1.227.98 
with interest, &c., and this error appears upon the face of 
the proceedings in the cause. At the time this decree 
was rendered the debts against the partnership were not 
settled or paid, and a large amount of these debts were in 
the shape of judgments against plaintiff and defendant. 
The defendant had the right as against plaintiff to ap- 
ply any amount of the social moneys, in his hands to the 
discharge of the social debts for which he was liable so 
far as necessary. Andto compel him to pay the same 
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to the plaintiff who was depriving him ofthat right and 
privilege, necessary, so far as appears by the proceedings 
and evidence, for his protection. The social assets should 
be applied first to the payment of the social debts. 
The payment of the social debts should be provided for, 
generally, before a personal decree in favor of one part- 
ner against another, unless some good reason is shown 
for a different course. True, when it appears clearly, by 
answer or perhaps otherwise, that one partner has assets 
belonging to the firm the court may, and will, in proper 
cases, direct the same to be paid into court to be properly 
applied by the court or under its direction and control. 
It appears that plaintiff collected and has in his hands 
social moneys which he never paid out, as_ well as the 
defendant; and it is laid down in Collyer on Partnership, 
sec. 302 that “one partner, whether plaintiff or defend- 
ant, may receive partnership money and effects, and in- 
sist on not paying in the amount, unless all the other 
partners will pay in what they have in their hands ; 
and it has been laid down by Lord Eldon, that if a 
partner receives money belonging to the firm, and ad- 
mitting that he has received it, insists that there is a bal- 
ance in his favor, there is no pretence for making him 
pay itin.” But see also same author as to paying in 
money: sections 303, 304, 305, 306, &c. The affidavits 
filed in the cause were not excepted to, or objected to 
being read by either party, and they were evidently 
read by the circuit court and will be considered here. 
It was error for the court to dismiss the defendant’s pe- 
tition upon the ground that he was entitled to no relief. 
But notwithstanding the dismissal ot the petition the 
court inaccordance with its impression modified and 
changed the decree in amount to the extent of $350.30 
by changing it from $1,227.98 with interest to $877.68. 
A large part ofthis reduction was for money plaintiff 
collected or received from Fulks belonging to the firm 
and which he failed to account for before the commis- 
sioner, though he must have known it. And the court 
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the whole character of the decree by directing that the 
amount be paid to the special receiver Snyder instead 
of plaintiff. But the court not only directed the 
money to be paid to the special receiver Snyder, but 
directed him to retain it in his hands after receiving it 
until further order of the court. As has been stated for 
over $500 of the indebtedness of the firm there was 
judgment. This judgment might be enforced at any 
time by fieri facias against the personal property and es- 
tate of the defendant as well as the plaintiff and the 
money, or so much as_ was necessary, should have been 
applyed at once to the payment of the social debts in re- 
lief of the defendant, otherwise he might pay it to the 
receiver and still be compelled to pay to the judgment 
creditors of the firm by process of execution. This 
would be inequitable and oppressive upon the defendant, 
especially as it appears from the evidence that there are but 
little ifany firm assets which can or probably will be re- 
alized out of which he might be reimbursed. Asa 
matter of practice the special receiver should be required 
to give bond with good personal security before he is 
authorized to receive any money. 

The decree of the 28th day of May, 1863, appointing 
said Snyder special receiver in the cause for the purposes, 
and with the powers specified in that decree, requires 
him to give bond, with approved security, in the 
penalty of $2,000, “for the due performance of his duty 
under this decree.” This condition, perhaps, would not 
cover the money decreed to be paid to him by the said 
decree of the 16th day of December, 1873. The court, 
at the conclusion of its decree, last aforesaid, and the de- 
cree of the 10th day of November, 1873, by its direction 
therein, seems to contemplate that if defendant failed to 
pay the money within the period therein stated, that the 
plaintiffs individual, real or personal estate, or all 
should be subjected to sale in this proceeding by decree 
of sale to pay the same. This would beirregular. Not- 
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withstanding a decree rendered against the defendant in;,,ucry ‘term. 
this cause would constitute a lien against the real estate —{_ 
of the plaintiff, it would not constitute a lien upon his 
personal estate, and it would be irregular and unauthor- 
ized by the practice in such cases, to render a personal 
decree for the payment of mouey against the defendant, 
in acase of the character of this and then in the same 
cause, if the money was not paid by a fixed day to proceed 
therein in the same cause to decree the sale of the de- 
fendant’s realty or personalty to pay the money. The 
defendant may have been guilty of some laches in not 
producing his vouchers and evidence before the commis- 
sioner ; but still the evidence tends strongly to show 
that the cause for it was the sickness and death of a son 
as well as the sickness of his wife and daughter a great 
part of the time the cause was before the commissioner, 
and, especially, from the latter part of September till, per- 
haps, in November, about the time or after the com- 
mencement of the court. Besides it is manifest from the 
evidence that the plaintiff failed to disclose to the com- 
missioner truly the amount of moneys or social effects 
which he had received the benefit of, and not paid out 
or accounted for, and this, it must be considered here, 
he did knowingly. He caused the defendant to be 
charged in excess and himself too little. He claimed 
that he presented to the commissioner the partnership 
book in which all proper entries were made against him 
as well as against the defendant. The commissioner 
acted alone upon that book—his whole report is grounded 
upon it. It is manifest that that book, as exhibited by 
the plaintiff, did not contain all the charges that should 
be made against him, or all credits that should have been 
given to the defendant, of which the plaintiff then knew, 
by considerable sums. It is true the court, in its decree, 
has given the defendant. the credits named therein, but 
I think the evidence strongly tends to show that the de- 
fendant is justly entitled to credits and deductions be- 


side thuse given. The plaintiffand defendant occupy- 
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ing the relation of partners must be presumed to have 


confided in the honesty and integrity of each other be- 


cause of their business connections and relations; and it 
is not atall strange that the one partner should rely upon 
the other making a truthful and just exhibit of receiptsas 
well as charges. Still parties are required to exercise 
reasonable diligence in attending to and defending their 
suits, and if they suffer because of their own laches, the 
fault is with themselves and not with the law or the 
courts, and the courts should generally hold suitors to 
at least reasonable diligence. But under the peculiar 
circumstances of this case as disclosed by the proceedings 
and evidence, it seems to me that manifest injustice will 
be done to the defendant, unless the report of the com- 
missioner, filed in the cause, is reeommitted and further 
opportunity given to the defendant, as well as the plain- 
tiff, to show such payments and credits as in justice he 
should have, as well as to show any additional charges 
which should be made against the plaintiff or defendant, 
and that the available, as well as the unavailable, assets 
of the firm be better and more correctly ascertained, and 
reported as well also the debts and liabilities of the firm, 
to enable the court to make a just and proper settlement 
of the partnership and partnership accounts of the plain- 
tiff and defendant. 

And further, that a due administration of justice in 
this case between the parties requires, under the peculiar 
circumstances attending the same, that the cause should 
take this course. 


For the foregoing reasons, the decrees rendered in this 
cause on the 16th day of December, 1873, and the 10th 
day of November, 1873, must be reversed and annulled, 
and the appellant recover against the appellee his costs 
in this Court expended aboutthisappeal. And this Court 
proceeding to render such decree in the cause as said cir- 
cuit court should have rendered, it is adjudged, ordered 
and decreed, that the cause be remanded to the circuit 
court of the said county of Kanawha, and that the report 
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of commissioner Snyder be recommitted to him, or SOMEs, wuary Term. 
other commissioner, by said circuit court for the pur- 
poses stated in the written opinion of this Court ; and 
that such other and further proceedings therein be had 
as are in accordance with the principles and rules gov- 
erning courts of equity in such cases. 


Carper 


v. 
Hawkins. 





Hoffman and Paull, Judges, concurred. 


Moore, Judge, absent. 
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CHARLESTON, 


SUPERVISORS v. ELLISON. 
March 1, 1875. 


1875. 1. A party claiming a town lot, under an executory contract, can not 
January Term. a gh ‘ : ; 
i CO maintain an action or proceeding of unlawful entry and detainer 

under the two hundred and eleventh section of chapter fifty of 
the Code against his vendor or his alienee, who has the legal title, 
where the entry was without force, and made under claim of right 
to the possession, and where such party was not in the actual pos- 
session of the lot when the entry was made 


2. Asummons against a defendant “to appear before a justice at his 


office in the township of Town, at Raleigh Court House, in the said 
county, on the 25thday of March, 1871, to answer the complaint 
of the Board of Supervisors of Raleigh county, in a civil action, 
for unlawfully entering and withholding from the plaintiff a cer- 
tain town lot known as the Spring Lot, immediately in front of the 
Court House, marked on the town plat R., enclosed by a plank 
fence, supposed to contain acre” under the two hundred and 
eleventh and two hundred and twelfth sections of chapter fifty of 
the Code is substantially defective in not describing the lot with 
convenient certainty—It fails to state the town or county in which 
the lot lies. 


3. In the action of unlawful entry and detainer prosecuted under the 
two hundred and eleventh, two hundred and twelfth, two hun- 
dred and thirteenth, two hundred and fourteenth, two hun- 
dred and fifteenth, two hundred and sixteenth, two hundred and 
seventh and two hundred and eighteenth sections of said chapter 
fifty it is proper that some answer or plea be entered or filed by 
the defendant if he appear and make defence. And if the jus- 
tice renders judgment in favor of the plaintiff in such action and 
the defendant appeals to the circuit court, if no answer or plea 
appears by the record to have been entered or filed before the jus- 
tice or in the circuit court, it is error to swear the jury “to try the 
matter in difference between the parties.” 
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4. The proper plea for the defendant to file in such case is,ordinarily, “not 
guilty,” and the proper oath to administer to the jury is that pre- 
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scribed by said two hundred and fourteenth section of said chapter nee 


fifty of the Code. 


5. Where the summons is substautially defective, in such case, as to the 
description of the lot, the circuit court may quash it. 


6. If a lot on which there is a spring ot water, in the plan of a town, 
be reserved for public use by the founder of the town, who owned 
the land on which the town is laid out, such reservation, though 
it may amount to a dedication of the lot for the public use, by the 
owner, does not vest the legal title thereto in the county or super- 
visors of the county, or necessarily vest the county or supervi- 
sors thereof with the equitable right to demand a conveyance 


from such owner or his alienee to the county orthe supervisors 
thereof. 


Appeal, by Mathew Ellison, from a judgmeat of the 
circuit court of Raleigh county, against him, in a pro- 
ceeding instituted on behalf and in the name of the 
Board of Supervisors of said county. 


The opinion of the Court contains a statement of the 
case. 


The Hon. Henry L. Gillaspie presided at the trial 
below. 


James H. Nash, for the appellant. 
Martin H. Holt, for the appellee. 


HAYMOND, PRESIDENT: 


This cause was commenced before a justice in the 
county of Raleigh on the 22d day of March, 1871, under 
section two hundred and eleven of chapter fifty of the 
Code. The summons issued by the justice commands, 
in the name of the State, that Mathew Ellison (defen- 
dant) be summoned to appear before the justice at his 
“office in the township of Town, at Raleigh Court House 
in the said county, on the 25th day of March, 1871, at 
10 o’clock A. M., to answer the complaint of the Board 
of Supervisors of Raleigh county, ina civil action for un- 
lawfully entering and withholding from the plaintiff a 


Ellison. 
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certain town lot known as the Spring Lot, immediately in 
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front of the Court House, marked on the town plat R. 
enclosed by a plank fence, supposed to contain —— 
acre, in which:action the plaintiff claims damages to the 
amount of $25.” On the 25th day of March, 1871, the 
plaintiff and defendant appeared before the justice by 
their attorneys, and the cause was continued until the 
Ist day of April, 1871, at which time the parties again 
appeared before the justice, and the defendant requiring 
a jury of six men, a jury composed of that number of men 
was summoned and duly sworn well and truly to try 
whether the defendant unlawfully withholds the premi- 
ses in controversy from the plaintiff and to assess the 
plaintiff ’s damages for being so kept out of the possession 
as provided by the two hundred and fourteenth section 
of said chapter. 

The jury found this verdict, viz: “We the jury find 
that the defendant Mathew Ellison, unlawfully withholds 
the premises in controversy, to-wit: a certain town lot 
known as the Public Spring Lot, immediately in front of 
the Court House of Raleigh county, from the plaintiff” 
Upon this verdict the justice rendered judgment in favor 
of plaintiff against defendant on the Ist day of April, 
1871. 

Afterwards, on the 10th day of April, 1871, the de- 
fendant appealed from the judgment of the justice to the 
circuit court of said county. The appeal was docketed 
in the circuit court and on the 27th day of April, 1871; 
the parties appeared before the circuit court, by their at- 
torneys, and the defendant moved the court to dismiss 
the summons upon the ground that the Board of Super- 
visors had made no order directing the suit to be brought 
which motion was overruled. 

Afterwards, on the 22nd day of July, 1871, the parties 
again appeared before the court, and a jury came and 
were sworn “to try the matter in difference between the 
parties,” and the jury, after hearing the evidence, ren- 
dered their verdict in these words, viz: “We, the jury, 
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find for the plaintiff.’ The plaintiff waived damages 
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and the court rendered judgment, “that the plaintiff re--J., 


cover of the defendant possession of the lot in the plain- 
tiffs warrant mentioned, and also rendered judgment 
against the defendant and his sureties in the appeal for 
costs, &e.” 

After the jury rendered their verdict and before judg- 
ment, the defendant moved the court to set aside the ver- 
dict and grant a new trial; but the court overruled the 
motion, to which action of the court in overruling said 
motion the defendant excepted, and his bill ot exceptions, 
duly signed by the judge of the court, is a part of the 
record. By the bill of exceptions it appears that on the 
trial of the cause, the plaintiff proved that the premises 
in question wasa lot laid down on the town plat of Beck- 
ley, the seat of justice of Raleigh county, and numbered 
twenty-eight ; that the plat was made and furnished by 
Alfred Beckley, then the owner of all the land at and 
around said county seat ; that said Beckley, by an instru- 
ment of donation to said county, conveyed to said county 
certain lots other than the lot in question ; that said lot 
in question was marked on said plat with the letter “R,” 
with the words pro bono publico, written thereon; that 
the county, some time previous to the late war, built a 
fence around said lot, and improved a spring thereon ; 
that it was used by the public up to the beginning of the 
war, and that the county claimed it from 1850 or 1851, 
and continually afterwards. It was further in proof that 
during the late war the fence around said lot was de- 
stroyed, and that it was thrown out waste; that the de- 
fendant, in the year 1867, inclosed said lot with other 
lots with a fence, but did not set up any claim of title to 
it; that some time about the year 1868 there was some 
contention between the citizens of the town and the de- 
fendant concerning the water privilege of said lot; also 
concerning the fence of defendant’s around the lot. The 
plaintiff also gave in evidence an order made by plain- 
tiff, in these words, viz: “Ata meeting of the Board of 
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Supervisors for the county of Raleigh, held at the Court 
House thereof, on the 20th day of March, 1868, Ordered, 
That the fence around the Public Spring belonging to 
the county, be taken away so as to leave the Spring open 
to the public.” And the plaintiff, for the purpose of 
showing the character of the defendant’s possession, 
asked a witness if the plaintiff had, at any time there- 
after, at the defendant’s request, made an order giving 
him permission to let his fence remain around said lot; 
to which question and the answer thereto the defendant, 
by his counsel, objected, upon the ground that such order 
could only be proven by the record ; but the court, rely- 
ing upon the decision of the King’s Bench, in the case 
of Dyson v. Wood,3 B. & C., 449, cited in 1 Green. on Evy. 
section 513, page 623, ruled that such order, if made, 
would be good, although through accident or negligence 
the Board had omitted to enter it on the record. And 
thereupon plaintiff introduced a book and proved it to 
be the record of the Board of Supervisors of Raleigh 
county, wherein such order, if made, ought to have been 
entered, and plaintiff also proved that upon diligent 
search of said record no such order could be found there- 
in. And the court being of opinion, further, that the 
absence of such order in said record was a sufficient 
foundation for the introduction of secondary evidence, 
overruled the defendant’s objection, and permitted the 
witness to testify ; and thereupon the witness stated that 
the said Board, in presence of witness, and at the request 
ef defendant, before defendant planted treesand ploughed 
the lot, as hereinafter shown, (it was further in proof, 
that Alfred Beckley, the defendant’s vendor, conveyed to 
him the lot in suit by deed bearing date in April, 1870, 
and that immediately after the conveyance by said 
Beckley, the defendant planted out some trees on the lot 
and posted a notice forbidding persons from trespassing 
on the lot in controversy,) had made an order per- 
mitting the defendant to suffer his fence to remain around 
said lot; and it was also proven that defendant said he 
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had obtained permission of the Board to let his fence re-5.,.45 Term. 
main around said lot.” And the plaintiff in further Qo visom 
proof, introduced an order of the plaintiff in these words, — |: 
viz: “At a meeting of the Board of Supervisors, for the 

eounty of Raleigh, held at the Court House thereof, on 

the 28th day of May, 1868, Ordered, That provision be 

made to fence the Public Spring, and on completion of 

same General Beckley agrees to deed the same to the 
county. Joseph Hannah, E. Prince, John Beckley and 

John Rodgers carry out the same.” Alsoanother order 

of plaintiff in these words, viz: “Ata meeting of the 

Board of Supervisors for the county of Raleigh, at the 

Court House thereof, on the 4th day of April, 1870, Or- 

dered, That the town lot number twenty-eight, known 

as the Public Spring Lot, reserved in town plat for the 

good of the public, be managed as heretofore by the pub- 

lic, the same being disputed by General Beckley, which 
dispute and difference being argued by James H. McGin- 

nis for said Beckley, and by J. S. Thompson e¢ al. for 

the public; the ownership of said lot was declared by 

the Board of Supervisors to bein the people of Raleigh 

county ; itis therefore ordered that Edwin Prince, Joseph 

B. Underwood, and Joseph Hannah be and are hereby 
appointed a committee to execute an order made in the 

year 1868, for the fencing of said lot.” 

It was further proved that the Board of Supervisors, 
sometime in the spring of 1871, removed the defendant’s 
fence, against his remonstrance, and built a new fence 
around the lot in question ; shortly after which the de- 
fendant ploughed said lot, and thereupon the plaintiff 
instituted this suit. 


Thereupon the defendant proved that in 1865 he found 
the lot in question without any fence around it; that 
sometime in 1867, he fenced the same, with other lots, 
and that he eut and used the hay produced by said lot 
for three years before the institution of this suit; that 
he pastured his stock to the exclusion of others during 
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said time, but that during the whole time the public 
used water from the public spring on the lot, and that 
they used it up io the institution of this suit, and that 
they had used the same since the institution of this suit. 
This, the bill of exceptions states, was all the evidence 
given in the cause. 

From the judgment of the circuit court rendered in 
this cause the defendant appealed and perfected his ap- 
peal to the Supreme Court of Appeals in 1871, and it 
now becomes the duty of this Court to pass upon it. 


The plaintiff has asked this Court to dismiss the ap- 
peal for want of jurisdiction. But it appears from the 
record in this case that the title to the lot of land was 
involved in the controversy before the circuit court and 
that being so this Court has jurisdiction to review and 
consider the proceedings of the circuit court in the cause 
on this appeal. There is no provision in the Constitu-_ 
tion of 1863, or the legislation thereunder making, the 
judgment of a circuit court, on appeal from the judgment 
of a justice, final, in a cause like this; nor in the Con- 
stitution of 1872. The first section of chapter one hun- 
dred and thirty-five of the Code of 1868 provides that 
a “party to a controversy in any circuit court may ap- 
peal to the Supreme Court of Appeals from a judgment, 
decree or order therein in the following cases: First, 
From a final judgment or decree concerning the title or 
boundaries of land.” The eighth section of the fifth 
article of the Constitution of 1865 provides expressly 
that the Supreme Court of Appeals shall have appellate 
jurisdiction “in controversies concerning the title or 
boundaries of land.” See also case of Gorman v. Steed, 
1W. Va.,1. The circuit court seems to have tried the 
cause in some important respects upon the same _princi- 
ples as if the cause had been commenced in that court 
under chapter eighty-nine of the Code. 


The plaintiff proved that the legal title to the lot in 
question as well as all the adjacent land was vested in 
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Alfred Beckley and that the legal title to the lot inj, 280, 
question passed from said Beckley to the defendant in~Jyavisorns 
April, 1870, and it clearly appears that defendant was 
in possession of the lot before and after it was conveyed 
to him by Beckley and that from the time he obtained 
the deed till the institution of this proceeding he con- 
tinued in the possession of the same. The plaintiff 
seems to claim the lot by virtue of an alleged executo- 
ry contract between Beckley and the county of Raleigh, 
or the plaintiff acting for the county, or because Beck- 
ley had dedicated said lot, which is in the town of Beck- 
ley, to the public, at the time the town was laid out and 
lots therein sold and conveyed by him. I do not think 
the facts proven establish an executory contract between 
the county of Raleigh or the plaintiff that the lot was 
or should be conveyed by Beckley to the county. It 
certainly does not prove a purchase by the county. If 
the evidence and facts proven in the case tend to estab- 
lish any fact it is that the lot was never sold or intended 
to be sold by Beckley, but that it was reserved from sale 
and to be left and kept open and accessible for the use 
of the public, lot owners and residents of the town. It 
; was not sold or dedicated, so far as now appears, to the 
county in contradistinction to the public, or the lot 
owners and residents of the town, or others. The lots 
which Beckley dedicated to the county, it is shown by 
the plaintiff, he conveyed to the county. But if the 
plaintiff had shown an executory contract between 
between Beckley and the county for the conveyance of 
the lot to the county, still the plaintiff could not main- 
tain this proceeding of unlawful entry under the evi- 
dence and facts proven against the defendant. In the 
case of Yancey v. Mauck, 15 Gratt. 306, Allen, Judge, 
in delivering the opinion of the court, says: “As be- 
tween the vendor and vendee the latter occupies the po- 
sition of a tenant at sufferance to the former. The ven- 
dor may assert his legal title and recover possession of 
the premises by ejectment, and so disaffirm the executo- 
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ry agreement to sell; or if he elects to go into chancery, 
the proceeding is more correctly a bill for the specific 
execution of the contract by requiring the vendee to 
complete his purchase by paying the price, or otherwise 
have the subject sold at his risk, than a bill to subject 
the property to a mere equitable lien.” From this ; 
it would seem that at law the vendor who has the legal 
title is regarded as the owner of the land, but perhaps 
otherwise in equity. In the case of Hawkins v. Wilson, 
1 W. Va. 117, it was decided and held that “a vendee in 
an executory contract for the sale of land cannot main- 
tain an action of unlawful detainor against the vendor 
for the possession of the premises.” 

In that case the condition to the title bond expressly 
provides that the vendee is to have possession of what he 
wants to seed, and have possession of the house the 
1st of November, after the date thereof. The vendee 
brought his action after the time elapsed, and still it was 
held in that case, upon the principles held and stated in 
Allen, J.’s, opinion aforesaid, that the vendee could not r 
maintain his action of unlawful detainer against his ven- 
dor for the possession of the land. The twentieth section 
of chapter ninety of the Code allows a vendee in pos- 
session to make an equitable defense against his vendor, 
or personsclaiming under him, by providing that “a ven- 
dor, or any person claiming under him, shall not, at law, 
recover against a vendee, or those claiming under him, 
lands sold by such vendor to such vendee where there is 
a writing stating the purchase and the terms thereof, 
signed by the vendor or his agent.” But this section is 
inapplicable to the plaintiffs’ case as made out in this 
record. Lomax’s Digest, vol. 2, p. 42, was relied on by 
plaintiffs’ counsel to support the plaintiffs’ right to main- b 
tain this suit and to recover against the defendant. I 
have examined the authority cited, and find that it does 
not support the pretensions of plaintiff in this respect. 
What Mr. Lomax says is based upon a decision of the 
court of appeals of Virginia in the case of Boykin v. 
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Smith, 3 Munf. 102. And it will be found that that was 


contract, and to obtain the legal title and possession of 
the land, which was the subject of the contract. It was 
admitted in that case that the vendee did not, by virtue 
of the release entered of record by the clerk, by direction 
of the vendor, obtain the legal title, but that, under the 
circumstances of that case as stated in the opinion of the 
court, there was an executory contract for the convey- 
ance of the land for a sufficient consideration, and that 
in a court of equity the vendee was entitled to a specific 
execution of that contract, to have possession of the land 
and the legal title thereto. That was a peculiar case, 
and the contract and all the material facts alleged in the 
bill were admitted by the defendants in their answer ; 
but they relied upon the statute of frauds, &c. This 
case, instead of being in support of plaintiff’s pretensions, 
is in fact against them. No bill of exceptions was taken 
by the defendant to the action of the court admitting 
parol evidence to prove that the Board of Supervisors 
made an order that was not entered of record, and the 
contents of that order. It is true it is stated in the bill 
of exceptions taken to the opinion of the court in refus- 
ing to grant a new trial, that the evidence was offered 
and objected to by defendant’s counsel, and the court 
overruled the objection and the evidence was given. 
But I deem it immaterial and unnecessary to decide the 
question as to whether the court erred in admitting said 
parol evidence under the views I have expressed, because 
it is clear that, even admitting all the evidence given, 
the plaintiff cannot maintain this action under the law. 
The one hundred and sixty-ninth section of chapter fifty 
of the Code provides, among other things, in relation to 
trials of appeals from the judgment of a justice, that the 
same shall be determined without reference to the judg- 
ment of the justice. The two hundred and eighteenth 
section of same chapter provides that appeals from the 
judgment of a justice, in cases of unlawful entry, shall 
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lie to the circuit court, upon the same terms, within the 
same time, and subject to the same regulations as in other 
cases. But it seems to me that cases on appeal should 
be tried in the circuit court upon pleadings of some de- 
scription filed by the parties. An issue should be made 
in the circuit court if not already sufficiently done in the 
magistrate’s court. I think this is clearly contemplated 
by the one hundred and sixty-ninth section of said chap- 
ter fifty. In this case no answer or plea of any kind 
seems to have been filed by the plaintiff before the jus- 
tice ; nor does it appear that any plea was filed in the 
circuit court. When the jury was sworn there was no 
pleading in the cause except the original summons. The 
jury were sworn to try the matter in difference between 
the parties. What was the matter in difference between 
the parties? So far as I can see there was no issue made 
up showing the matter in difference. If an issue had 
been made up, showing the matter in difference, then, 
perhaps, in ordinary cases of appeal, the oath adminis- 
tered to the jury might have been sufficient. It is true 
the said one hundred and sixty-ninth section does not 
prescribe the oath to be taken by a jury impanelled to 
try an appeal. But I am unable to see why the oath of 
the jury in such cases may not ordinarily be the same as 
that in other cases of like nature originally brought in 
the circuit court. It seems to me the proper oath was 
not administered to the jury in this case, and that on the 
pleadings being made up on the plea of not guilty filed 
by the defendant, the proper oath to be administered to 
the jury is the oath prescribed by the two hundred and 
fourteenth section of said chapter fifty. 


The description of the lot of land in the summons 
mentioned is not sufficient. The summons although it 
specifies a town lot, does not state in what town or coun- 
ty it lies. The verdict of the jury upon which the cir- 
cuit court rendered judgment does not in any respect aid 
the defective description of the lot contained in the sum- 
‘mons. The verdict is “we the jury find for the plain- 
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tiff”’ Ifthe jury had in their verdict described the land 


might have cured the dnlectives description in the sum- 
mons. In the case of Gorman v. Steed, 1 W. Va. 1, it 
was held that “land described as a certain tract or parcel 
of land lying and being in the county of Ritchie, near 
German’s Tunnel and containing about ten acres is in- 
sufficiently specified in an action of unlawful detainer.” 
In this case it was held, and I think properly, that the 
land should have been described with convenient cer- 
tainty, so that, from the description, possession may be 
given, The judgment in this cause is according to the 
summons—it is for the land described in the summons. 
And the summons being substantially defective in the 
description of the lot and not in any way aided by the 
verdict, I think the court should not have rendered 
judgment on the verdict but should have set it aside and 
quashed the summons because of insufficient description 
of the premises. See Gorman v. Steed, before referred 
to, 1 W. Va., 15. 


For the foregoing reasons the judgment of the circuit 
court of Raleigh county rendered in this cause on the 
26th day of July, 1871, must be reversed and annulled 
and the verdict of the jury rendered in the cause be set 
aside with costs to the appellant. And this Court pro- 
ceeding to render such judgment as the said circuit court 
ought to have rendered, it is considered that the judg- 
ment rendered in the cause by the justice, be reversed 
and annulled and that the original summons issued in 
the cause be quashed because it does not contain a suf- 
ficiently certain description of the town lot therein 
mentioned. And that the defendant recover of the 
plaintiff his costs before the circuit court and the justice 
in this cause expended. 


The other Judges concurred. 


JUDGMENT REVERSED, VERDICT SET ASIDE AND 
ORIGINAL SUMMONS QUASHED. 


January Term. 
with convenient certainty, such description, after verdict Supervisors 
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-CHARLESTON: 


Gas CoMPANY v. WHEELING. 
March 1, 1875. 


1875. 1. In interpreting a submission to arbitration, regard is principally to 
ey Se. be had to the intention of the parties, and fair and liberal construc- 
tion is to be adopted, without too great verbal accuracy. 


2. The court will always seek to put as liberal, large and comprehen- 
sive a construction upon the submission as the apparent intent of 
the parties to it will admit. 


3. The authorization of a majority to make a valid decision need not 
always be made in distinct terms in the submission. 


4. By the common law, generally, where a submission is made by pri- 
vate parties to a given number of persons, without authority given 
orto be inferred from the manner or circumstances of the sub- 
mission that a smaller number may decide an award or decision, 
it will be void, unless made by all; though a different rule seems 
to prevailin matters of public concern. 


5. The seventeenth section of an act of the general assembly of Vir- 
ginia, passed the 18th day of March, 1850, and entitled “An act 
to incorporate the Wheeling Gas Company,” provides “that said 
Company shall have the sole and exclusive privilege of using the 
the streets, alleys and public grounds of said city (meaning the city 
of Wheeling) for the purpose of lighting said city with gas tor the 
full term and period of thirty years from the time said Company 
shall commence the distribution and supply. of gas, of which time 
notice shall be given by said Company to be entered amongst the 
records of said city, the assent of the Council of said city being 
first had and obtained as hereinafter provided: Provided, always, 
That upon the expiration of the twenty years from the commence- 
ment of said exclusive privilege hereby granted, and within six 
months thereafter, the said city of Wheeling shall have the right, 
at the discretion of the Council thereof, and of which notice shall 
be given in writing to the said Company, to purchase the said lots 
or grounds, works, apparatus, fixtures and property of said Com- 
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pany, at the price and upon the terms to be agreed between the 1875, 
January Term, 


Council of said city and the directors of said Company, or to be—— 
fixed, ascertained and determined in the following manner: By © ee 
the award, in writing, of three persons to be chosen, the first by Wheeling. 
the directors of said Company, the second by the Council of said 
City, and the third by the twothus chosen. The said arbitra- 
tors, in making up their award, and ascertaining the said value, 
shall have regard alone tothe then actual value, in money, of the 
lots or grounds, buildings, apparatus, works and fixtures of said 
Company, and shall not consider the value of the franchises of the 
said charter, or the dividends or profits accruing to the stockholders. 
Upon complying with the terms of the award thus made, the said 
Company shall, by proper deeds or other instruments, in writing 
convey and assure to said city of Wheeling the said lots or grounds, 
buildings, apparatus, works, fixtures and property, together with 
this charter, to be thereafter held, used and enjoyed by the said 
City for the benefit of the inhabitants thereof. Upon said pur- 
chase being made, as aforesaid, this charter, together with all the 
franchises, rights and privileges granted, or intended to 
be granted, under it, shall be vested in the said 
City of Wheeling for the common benefit of the inhabitants 
thereof. Andif uponthe expiration of said term of twenty years, 
the said City of Wheeling shall not make the said purchase in the 
mode and upon the terms prescribed by this section, the said city 
shall have the right to make the said purchase upon the expiration 
of any and every five years, upon the same terms and in the same 
mode, at least six months notice of such intention being given in 
writing to said Company, by said city, and all contracts or other 
acts of of said Company which shall be made, entered into or at- 
tempted for the purpose of lessening, impairing or reducing the 
value of said lot of grounds, apparatus, pipes or fixtures, rights, 
franchises and privileges made in anticipation of the said pur- 
chase, shall be utterly null and void.” HELpD: 
That it is manifest and clearly inferrible from the reading of the 
whole act by which the plaintiff was incorporated, of which said 
seventeenth section is apart, that it was the intent and purpose of 
the Legislature, by the provisions of said act and its manifest objects, 
First. That the Council of the city of Wheeling should have, and was 
given, by the said seventeenth section, in their discretion, the ab- 
solute right to purchase the gas works and property and become 
possessed thereof, together with all the franchises, rights and priv- 
ileges granted under it, after the expiration of the twenty years 
aforesaid, and that the purchase should be made at the price and 
upon the terms to be agreed upon between the Council of the city 
and the directors of the plaintiff or by an award in writing, fixing 
the price and terms of the purchase to be made by arbitrators. 
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a ear Second. That in the event the Council of the city elected to make the 

purchase and the said Council and the directors of the plaintiff 

= should not agree upon the price and the terms of the purchase 

Wheeling. the price and terms should be fixed, ascertained and determined, 
at all events, by an award of the arbitrators. 








Gas Company 


Third. That the remedy given by arbitration should be complete and 
efficacious, and reasonably expeditious. 


Fourth. That it should not be absolutely essential or necessary to the 
validity of the award that more than a majority of the arbitrators 
should agree to and sign the same, they all acting jointly. 


Fifth. That the price and terms of the purchase should be fixed, as- 
certained, and determined by the arbitration, and the purchase 
and possession of the gas works property, &c., by the Council of 
the city should be completed and had bythe city upon its com- 
plying with the terms of the award so made as aforesaid, or in 
good faith offering to do so by a legal tender of the price, in 
money, specified, or the equivalent of a legal tender, at, or with- 
in, the time prescribed by the award. 


6. It is a rule of construction of a statute that the whole statute may 
be examined with the view of arriving at the true intention of 
each part. The spirit, as well as the letter, of a statute must be 
respected and when the whole context of the law demonstrates a 
particular intent in the legislature to effect a certain object, some 
degree of implication may be called in to aid that intent. 


7. An award made and signed by two only of the three arbitrators 
chosen in accordance with the provisions of said seventeenth sec- 
_tion, fixing, ascertaining and determining the price of said gas 
works property, &c., is within the provisions of the submission pro- 
vided by said section, and is valid—all three of the arbitrators 
having acted together, though one of the three arbitrators dissen- 
ted from said award, and endorsed his dissent thereon, with his 
signature. 


8 The said award being made and delivered by the arbitrators on the 
29th day of May, 1871, to the parties, the tender of the price 
money fixed in the award by the defendant to the president, sec- 
retary and treasurer of the plaintiff on the first day of June, 1871, 
at the office of the plaintiff, at a seasonable hour of that day, was, 
with the circumstances stated in the opinion of the Court delivered 
in this cause, equivalent to a legal tender of said price money to 
the plaintiff. 


9. That if the defendant by its authorized agents, on the 1st day of 
June, 1871, at the office of the plaintiff, tendered to the president, 
secretary and treasurer of the plaintiff the sum of money speci- 
fied in the said award of the 29th day of May, 1871, as and for 
the ascertained price or value of the premises in controversy and 
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the other property in the award referred to, and also a draft of a 1875. 

= eye January Term. 
deed for said property, to be executed by the plaintiff to the de-_—_~_____ 
fendant and afterwards, and before the 30th of June, 1871, the &8 ee 
board of directors, or the stockholders, of the plaintiff in meeting Wheeling. 
assembled, with knowledge of such tender, formally refused to 
accept er-comply with the provisions of said award, and gave 
notice of such decision to the defendant, the action of the defen- 
dant, in the premises, was a sufficient compliance, on its part, with 
the said award, to entitle it to the benefit of the award and pur- 
chase of the property, contemplated by the said seventeenth sec- 
tion. . 





10. That after the making and delivery of said award, fixing the price 
and terms of the purchase, and the tender ofthe purchase money 
as aforesaid, the defendant became and occupied the relation of 
the vendee and purchaser of the plaintiff, of the property in the 
award mentioned, and having acquired peacable possession of the 
property, under claim of being such vendee, after such tender, in 
this action, being ejectment, brought by the plaintiff against the 
defendant to recover possession of so much of said property as is 
in the declaration mentioned the defendant is such vendee or pur- 
chaser of the said property, as is contemplated by the twentieth 
section of the ninetieth chapter ofthe Code of West Virginia, and 
it is entitled to the benefit of said section as such vendee or pur- 
chaser by way of defence to and in bar of plaintiff’s right to re- 
cover in said action under the circumstances and facts stated in 
said written opinion. 


11. The court may refuse to give an instruction if it is so obscurely 
expressed as to leave in doubt the meaning intended. 


12, Aninstruction which is susceptible of two constructions, one of 
which is erroneous and may mislead the jury, should not be given 


13. If an instruction asked does not correctly expound the law the 
court,as a general rule, may refuse to give it, and is not bound to 
modify it, or give any other instruction, in its place. 


Supersedeas to a judgment of the circuit court of Ohio 
county. The case is fully stated in the opinion of the 
Court. 


The Hon. Thayer Melvin, judge of the circuit court 
of Ohio county, presided at the trial below. 


Charles James Faulkner, Daniel Lamb and Joseph H. 
Pendleton, for the appellant. 


C. W. B. Allison and George W. Jeffers, for the ap- 
pellee. 
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HAyYMOND, PRESIDENT: 


The plaintiff brought an action of ejectment against 
the defendant in December, 1872, to recover from the 
defendant several lots of ground situate in the city of 
Wheeling, then in the possession of the defendant, and 
claimed by the plaintiff. The action was brought in the 
circuit court of the county of Ohio. The plea filed by 
the defendant was that “it is not guilty of unlawfully 
withholding the premises claimed by the plaintiff in its 
declaration ;” and on this plea issue was joined. With 
the plea the defendant filed a written notice to the plain- 
tiff that, on the trial of the cause, it would rely upon 
and give in evidence the award, &c., hereinafter men- 
tioned. The plea and notice were filed in open court on 
the 23d day of May, 1873. Afterwards, on the 22d day 
ot November, 1872, the defendant filed a general de- 
murrer to the declaration, which contains but one count, 
and the plaintiff joined in the demurrer; and the court 
overruled the demurrer. On the 24th day of November, 
1873, the trial of the issue joined between the parties 
was commenced before a jury, and, on the 28th day of 
November, 1873, the jury, by their verdict, found the 
issue for the defendant. Upon the verdict the court ren- 
dered judgment in favor of defendant against plaintift 
for the costs of suit in the usual form; but, during the 
same term, the plaintiff moved the court to set aside the 
verdict and judgment, and afterwards, on the 24th day 
of February, 1874, the court overruled the motion. 
During the trial of the cause the plaintiff took twelve 
separate bills of exception to opinions and rulings of the 
court. 


Bill of exceptions No. 1 recites that, after the jury 
were sworn, the plaintiff, to maintain the issue on its 
part, gave in evidence to the jury the act of the General 
Assembly of Virginia, passed March 18, 1850, entitled 
“An act to incorporate the Wheeling Gas Company.” 
This act is set forth in full in the exception, but I will 
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only state such parts thereof as bear upon the question 

before us for determination. “esaueue 
The first section of the act provides that the persons wheaing. 

who shall, as “ hereafter ” mentioned, become subscribers 

to the capital stock “hereby” created, and such other 

; persons as shall “hereafter” become stockholders in the 

said corporation, are “hereby ” created a body pol- 

itic and corporate by the name and style of “ The Wheel- 

ing Gas Company,” with power by that name of con- 

tracting and being contracted with, and to sue and be 

sued, and to acquire, hold, occupy and enjoy all such 

real and personal estate as may be necessary and proper 

for the construction, extension and usefulness of the 

works of the Company, &c. 
The second section provides that the capital stock of 

the Company shall not be less than $50,000, with power 

to increase the same as thereinafter provided, without 

special limit of such increase. | 
The third section of the act appoints commissioners to | 

i 


s 1875. 
“January Term. 


, raise subscriptions to the stock of the Company, and pro-. 
vides for the election of directors annually. 
The fifth section authorizes the city of Wheeling to 
subscribe to the stock of the Company to an amount not 
exceeding $15,000. 
The sivth section provides that the stock and all the 
property of the Company shall be deemed personal es- 
tate, and as such shall pass to the executors, administra- 
tors or assigns of the stockholders. 
The eighth section provides that the corporation hereby 
created shall have full power and authority to manu- 
facture and to sell gas, to be made fromany or from all of 
the substances, or a combination thereof, from which in- 
' flammable gas is usually obtained, and to be used for the 
purpose of lighting the city of Wheeling, or the streets ° 
thereof, and any buildings, manufactories, public places | 
or houses therein contained, and to erect necessary works 
and apparatus for conducting the gas along the streets 
and alleys of the city. 
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The ninth section provides that the directors or a 
majority of them may choose from their own body a pres- 
ident, and in his absence a vice-president pro tempore 
and that the president and directors, subject to such reg- 
ulations as the stockholders in general meeting may or- 
dain and establish shall have power to call general 
meetings of the stockholders; to supply vacancies in 
their own body ; to appoint such officers, agents and 
clerks as the stockholders, in general meeting, may 
authorize ; to take bonds with sufficient security for the 
good conduct, fidelity and attention of such officers, 
agents and clerks, and to do all other acts and things 
touching the affairs of the Company not. otherwise spec- 
ially provided for. 

The tenth section authorizes the directors for the gen- 
eral purposes of the Company, &c., to borrow money and 
seal and deliver therefor the bonds or evidences of debt 
of the Company in conformity with the terms of the 
loan. . 

The eleventh section provides that the directors shall 
have power to make such by-laws and rules for their 
own government and for regulating the concerns of the 
Company, as they shall think requisite and proper re- 
specting the management and disposition of the stock, 
property and estate of the Company, the duties of the 
artificers, officers and agents to be employed and all 
other matters pertaining to the concerns of the Company. 

The fourteenth section provides that’ the Company 
shall have the exclusive privilege of using the streets, 
alleys, and public grounds of the city of Wheeling, for 
the purpose of laying down pipes for the conveyance of 
gas in and through the city, for the use of the city, andits 
inhabitants, for the term of years “hereinafter” specified 
and upon the conditions, following, viz: First, that the 
assent of the Council of the said city shall be first had and 
obtained. * * * Fifth, the gastobe furnished by said 
Company shall be taken and consumed by the inhabitants 
of the city only on contracts to be entered into between 
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a, aid: ee ’ . 1875. 
.the Company and said inhabitants, at a rate at no time syuusry Term. 
to exceed the sum of three dollars and fifty cents forg,, Cemene 


every thousand cubic feet of gas consumed or taken. 
Sixth, the gas shall be furnished the city as a corporation, 
for lighting the public buildings, streets, alleys, and 
public grounds, at a rate not exceeding that charged to 
the city of Pittsburg by the gas company of that city ; 
the city furnishing all the lamps, lamp posts and meters 
that may be necessary for its use as a corporation. 
Seventh, if the Council of the city shall, at any time, de- 
sire to erect lamps in a part of the city distant from the 
line or lines of pipes which may be laid by the Company, 
and if the Company shall refuse to extend the pipes for 
such purpose, the Council of the city shall have the priv- 
ilege of extending the same, and may provide such num- 
ber of lamps and pipes as may be necessary for the pur- 
pose ; and the pipes laid and the lamps thus erected shall 
be supplied by the Company with gas, on the same 
terms prescribed in the last preceeding condition or 
stipulation, and the said lamps shall be subject to the 
same regulations as other public gas lamps. The pipes 
thus laid down, at the expense of the city, shall not, di- 
rectly or indirectly, be used by the Company or city to 
furnish gas to individual citizens, nor shall other pipes 
be laid down within the portions of the streets, alleys, or 
public grounds occupied by the pipes of the city, nor so 
as to be supplied by nor through the pipes of the city, 
until the Company shall have paid to the city the whole 
cost of the pipes laid down by the city as aforesaid. So 
soon as the Company shall pay the city the cost of any 
such pipes, they shall become the property of the Com- 
pany as ifthe same had been originally laid by them. 
Eighth, the Company shall be organized under this act, 
by a sufficient subscription of stock and the election of 
directors within one year from the date of the passage of 
this act. 

The fifteenth section provides that whenever applica- 
tion in writing shall be made by the owner or owners of 


v. 
Wheeling. 
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property upon any street connected with those where the 
pipes are already laid, the directors shall lay the pipes 


¥. ° . - > i ri 
Wheeling, im said street: Provided, That the person or persons so 





applying shall agree to pay to the Company six per cen- 
tum upon the cost of such pipes and the necessary fix- 
tures connected therewith, and of laying the same, in 
addition to the cost of the gas consumed, until the con- 
sumption of gas, in the judgment of the directors, shall 
be sufficient to secure to the Company a permanent net 
profit of ten per centum per annum upon the cost as afore- 
said. 


The sixteenth section provides that the council of the 
city shall be authorized to pass ordinances for the pro- 
tection of the works and property of the Company, of 
any and every kind, from injury, by adequate fines and 
penalties, and to enforce the payment thereof, in the 
mode prescribed by the charter of the city. 


The seventeenth section provides, “that the said Com- 
pany shall have the sole and exclusive privilege of using 
the streets, alleys and public grounds of the city for the 
purpose of lighting the city with gas, for the full term 
and period of thirty years, from the time said Company 
shall commence the distribution and supply of gas, of 
which time notice shall be given by said Company, to be 
entered amongs the records of said city, the assent of 
the said city being first had and obtained as_ hereinafter 
provided: Provided always, That upon the expiration of 
twenty years from the commencement of said exclusive 
privilege, hereby granted, and within six months there- 
after, the said city of Wheeling shall have the right, at 
the discretion of the Council thereof, and of which notice 
shall be given in writing to the said Company, to pur- 
chase the said lots or grounds, works, apparatus, fixtures 
and property of said Company, at the price and upon the 
terms to be agreed between the Council of the said city 
and the directors of said Company, or to be fixed, ascer- 
tained and determined in the following manner: By the 
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award, in writing, of three persons to be chosen, thes, .usry ‘Term, 


first by the directors of said Company, the second by the], 


Council of said city, and the third by the two thus chosen 
The said arbitrators, in making up their award, and as- 
certaining the said value, shall have regard alone to the 
then actual value in money of the lots or grounds, build- 
ings, apparatus, works and fixtures of said Company, 
and shall not consider the value of the franchises of the 
said charter, or the dividends or profits arising to the 
stockholders. Upon complying with the terms of the 
said award thus made, the said Company skall, by proper 
deeds, or other instruments in writing, convey and assure 
to said city of Wheeling, the said lots or grounds, build- 
ings, apparatus, works, fixtures and property of said 
Company, together with their charter, to be thereafter held, 
used and employed by the said city, for the benefit of the 
inhabitants thereof. Upon said purchase being made, 
as aforesaid, this charter, together with all the franchises, 
rights and privileges granted, or intended to be granted 
under it, shall be vested in the said city of Wheeling 
for the common benefit of the inhabitants thereof. And 
if, upon the expiration of the said term of twenty years, 
the said city of Wheeling shall not make the said pur- 
chase in the mode and upon the terms prescribed by this 
section, the said city shall have the right to make the 
said purchase upon the expiration of any and every suc- 
ceeding five years, upon the same terms, and in the same 
mode—at least six months notice of such intention being 
given in writing to said Company by said city; and all 
contracis or other acts of said Company, which shall be 
made, entered into or attempted for the purpose of less- 
ening, impairing or reducing the value of said lot or 
grounds, apparatus, pipes or fixtures, rights, franchises 
and privileges, made in anticipation of the said purchase, 
shall be utterly null and void.” 

The eighteenth section provides that this act shall be 


in force from its passage. 
42 
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And that the plaintiff also gave in evidence to the 
jury an ordinance passed by the Council of the city of 
Wheeling, on the 29th day of April, 1850, by which the 
assent of the said city was given to the terms, condi- 
tions and stipulations contained and set forth in the said 
act incorporating the said Company, and granted to the 
Company, so soon, and whenever, organized under 
the said act, the sole and exclusive privilege of using 
the streets, alleys and public grounds of the city for 
the purpose of laying down pipes for the conveyance of gas 
through the city for the use of the city and its inhabit- 
ants, subject to the limitations and restrictions contained 
in the said act, and repealing the ordinance of the Coun- 
cil of the city, passed on the 13th day of April, 1850, 
entitled “An ordinance giving the assent of the City of 
Wheeling to the charter of the Wheeling Gas Company.” 


.This ordinance took effect from its passage. 


And also gave evidence to the jury tending to prove 
that $50,000 of the said capital stock of the Gas Company 
had been subscribed for and taken pursuant to said act. 
Before the 11th day of May, 1850, and that the Com- 
pany was on that day duly organized as a corporation, 
under and by virtue of the said act, and for the purposes 
therein mentioned ; and, also, that the plaintiff held the 
title in fee of the premises claimed in the declaration, 
and had the right to the possession thereof at the com- 
mencement of this suit. 


Thereupon, the defendant gave in evidence to the jury 
the said ordinance of the city of April 15th, 1850, which 
gives the assent of the city to the terms, stipulations and 
conditions contained and set forth in said act and 
granted to the Company, so soon as, and whenever or- 
ganized under the said act, the sole and exclusive priv- 
ilege of using the streets, alleys and public grounds of 
the city for the purpose of lighting the city with gas; 
Provided, however, anything in this ordinance contained 
to the contrary notwithstanding, that the Company shall, 
before any of the streets, alleys or public grounds are 
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used or occupied for said purpose, in consideration of they, . ay perm. 
assent hereby given, enter into a contract or agreement Gx; Gonpany 
in writing with the city, upon the expiration of the 
term of thirty years after the organization of the Com- 
pany, to convey to the City, as its sole and exclusive 
property, all the lots or grounds, works, apparatus, pipes 
and fixtures, together with the rights, franchises and 
privileges of the Company, or to the Company in any 
wise belonging, so as to vest in the city for the common 
benefit of the inhabitants thereof, the charter aforesaid, 
with all the franchises, rights and privileges granted 
under it. This ordinance took effect from its passage. 
The defendant also gave evidence to the jury tend- 
ing to prove that the twenty years from the time the, 
Company commenced the distribution of gas, under and 
by virtue of the said act, expired on the Ist day of Jan- 
uary, 1871; and that the defendant gave notice, pursu- 
ant to the act, of its intention to purchase according to 
the provisions of the seventeenth section of the act, the 
lots or grounds, works, apparatus, fixtures and property 
of the plaintiff; and the price and terms of the purchase 
not being agreed between the Council of the city and 
the directors of the plaintiff, written negotiations to that 
end between the parties having proved ineffectual, three 
persons, viz: Beverly M. Eoff, John McLure and Rob- 
ert B. Woods, were duly chosen according to said act, 
and the respective parties notified thereof in writing on 
or before the 24th day of January, 1871, to fix, ascertain 
and determine the price and terms upon which the pur- 
chase should be made; and that the said three persons 
did, jointly and together, hear, receive and consider the 
allegations made and evidence produced before them 
touching the matter submitted to them on divers days 
and times after the said 24th day of January, 1871, and 
before the 29th day of May, 1871; and two of them, viz: 
Robert B. Woods and John McLure, did, on the 29th 
day of May, 1871, (the third, Beverly M. Eoff, then and 
there dissenting therefrom,) make and sign, and cause to 
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be delivered to the plaintiff and defendant an instrument 
of writing purporting to be an award of and concerning 
the premises. 

And the defendant then offered to give in evidence to 
the jury the said instrument of writing which is as fol- 
lows, to-wit: “To all to whom these present come 
greeting: Whereas, it is, among other things, provided 
in the seventeenth section ot the act of the General As- 
sembly of Virginia, entitled, “An act to incorporate the 
Wheeling Gas Company” passed March 18, 1850, that 
upon the expiration of twenty years from the commence- 
ment of the exclusive privilege granted in said act to 
the said Wheeling Gas Company, and within six months 
,thereafter, the city of Wheeling should have the right at 
the discretion of the Council thereof, of which notice 
should be given in writing to said Company, to purchase 
the lots or grounds, work, apparatus, fixtures and prop- 
erty of said Gas Company, at the price and upon the 
terms to be agreed upon between the Council of said city 
and directors of said Company, or to be fixed, ascer- 
tained and determined by an award in writing of three 
persons to be chosen—the first by the directors of said 
Company, the second by the Council of said city, and the 
third by the two thus chosen; that the arbitrators thus, 
chosen, in making up their award, and in ascertaining 
the value of the property and effects of said Company, 
should have regard, alone, to the then actual value in 
money of the lots or grounds, buildings, apparatus, 
works and fixtures of said Company, and shall not con- 
sider the value of the franchises of the charter of said 
Company or the dividends or profits accruing to the 
stockholders: And whereas, the said city of Wheeling 
did, on the 14th day of December, 1870, give notice in 
writing to the said Gas Company that it claimed the 
right to purchase the lots or grounds, buildings, appara- 
tus, works and fixtures of said Company ; and whereas, 
the said directors of said Gas Company, by a resolution 
passed on the 14th day of January, 1871, did choose B. 
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M. Eoff, arbitrator on its part to fix, ascertain and deter-,, 28 perm, 
mine the value of the lots or grounds, &c., of said Com aaa 
pany, as is provided for in said seventeenth section of 
said act of the General Assembly of Virginia; and 
whereas, the said city of Wheeling did; by a resolution 
of its Council passed the 18th day of January, 1871, 
choose or appoint John McLure on its part ; and where- 
as the said B. M. Eoff and the said John McLure did 
each for himself accept his appointment; and whereas, 
the said B. M. Eoff and the said John McLure did on 
the 24th day of January, 1871, meet at the office of the 
Wheeling Savings Institution, andthere and then choose 
or appoint Robt. B. Woods as the third person to act as 
provided for in said seventeenth section of said act; and 
whereas, the said Robt. B. Woods did on the 24th day 
of January, 1871, accept of said appointment: Now, 
know ye, that John McLure, Robt. B. Woods and B. M. 
Koff, having taken upon ourselves the fixing, ascertain. 
ing and determining the value of the lots or grounds, 
buildings, apparatus, works and fixtures and property of 
the Wheeling Gas Company, and of fixing, ascertaining 
and determining the price and terms upon which the 
city of Wheeling should become the purchaser of the 
lots or grounds, buildings, apparatus, works, fixtures and 
property of said Gas Company ; and said John McLure 
and Robt. B. Woods, each having been duly sworn to 
well and truly ascertain the present value of the lots or 
grounds, buildings, apparatus, works and fixtures of the 
Wheeling Gas Company, as is provided for in the sev- 
enteenth section of an act of the legislature of Virgin- 
ia, entitled, ‘An act to incorporate the Wheeling Gas 
Company,’ passed March 18, 1850, and a true award make 
according to the best of their judgment: And having 
heard, examined and duly considered the allegations, 
vouchers and proofs and witnesses of the said parties re- 
spectively, (B. M. Eoff being at all times present dur- 
ing all examinations and deliberations, and also present 
at the making of this our award,) we, the said John Mc- 


Vv. 
Wheeling. 
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January ‘Term, Lure and Robt. B. Woods do make and publish this our 
“Ga: Company #Ward in writing of and concerning the matters referred 
Wheeling. tO Or devolving upon us by the provisions of the sey- 





enteenth section of the act the General Assembly of 
Virginia, entitled ‘An act to incorporate the Wheeling 
Gas Company’, passed March 18, 1850, as follows, that,is 
to say: with respect to the present actual value in money 
of the lots or grounds, works, apparatus, fixtures and 
property of said Gas Company: We, the said John Mc- 
Lure and Robt. B. Woods do award, adjudge and ascer- 
tain the value to be the sum of seventy three thousand 
and six hundred and thirty-seven dollars and fifty cents, 
($73,637.50.) And with respect to the price and upon 
the terms the said city of Wheeling shall become the 
purchaser of the lots or grounds, works, apparatus, fix- 
tures and property of the said Wheeling Gas Company, 
we, the said Jno. McLure and Robt. B. Woods do award, 
fix, ascertain and determine that the said city of Wheel- 
ing shall become the purchaser of the said lots or grounds, 
works, apparatus, fixtures and property of the Wheeling 
Gas Company upon its paying or causing to be paid to 
the said Gas Company on or before the 30th day of June, 
1871, the sum of $73,637.50. In witness whereof we 


have hereto set our hands, this the 29th day of May, 1871. 
Rost. B. Woops. 
Jno. McLure. 
I dissent from the above 


May 29, 1871. B. M. Eorr.” 

Thereupon the plaintiff objected to the said instru- 
ment of writing being given in evidence to the jury, 
upon the ground that it was and is, of no force, effect or 
validity as an award under the aforesaid act of the Gen- 
eral Assembly of Virginia, and could not and did not 
confer on the defendant any right to the real estate in 
the declaration mentioned, or the possession thereof. 
But the court overruled the objection, and permitted the 
said instrument of writing to be given in evidence to 
the jury by the defendant. To which opinion and rul- 

- ing of the court the plaintiff excepted in due form. 
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By bill of exceptions No. 2 it appears, that after the, u5° perm. 
jury were sworn to try the issue joined, evidence was > 
given to them, as set forth in bill of exceptions No. 1, 
including the said instrument of writing purporting to 
be an award, and the dissent thereto, and thereupon the 
defendant further gave in evidence to the jury tending 
to prove as follows, viz: That the defendant, by its gas 
commissioners thereto lawfully authorized by resolution 
of the city Council, passed May 30, 1871, did on the 
first day of June, 1871, after the said instrument of 
writing, purporting to be an award, was signed and de- 
livered to the parties as aforesaid, tender to Jacob Horn- 
brook, president, and George R. Tingle, secretary and 
treasurer of the plaintiff, at the office of the plaintiff in 
the city of Wheeling, $73,637.50 in lawful money, as 
and for the price to be paid by the defendant to the 
plaintiff pursuant to the said instrument of writing, pur- 
porting to be an award, for the lots or grounds, works, 
apparatus, fixtures and property of the plaintiff; and 
the said president and secretary then and there declined 
to receive said money, and gave as a reason, that they 
had no authority to receive said money, but would call 
a meeting of the directors of the plaintiff on the 2d day 
of June, 1871, and report thereto; that the defendant, 
by its commissioners, also tendered to the said president 
and secretary, at the same time and place, the draft of a 
proper deed to convey to the defendant the said proper- 
ty of the plaintiff, together with the said charter, which 
draft the president received, and did not then examine 
it; that by the by-laws of the Gas Company, established 
by the stockholders, “The board of directors are au- 
thorized to appoint a secretary, (who shall also perform 
the duties of treasurer) and such other officers as may 
be required to manage the affairs and conduct the opera- 
tions of the Company ;” that the defendant, by its said 
commissioners, and the mayor of the city, who was pres- 
ent, then and there notified the said president and _ sec- 
retary that the sum of money so tendered would be de- 
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posited in the Merchants’ National Bank of West Vir- 
ginia at Wheeling, subject to the order of the plaintiff; 
and also notified the said president and secretary that the 
defendant claimed possession of all the property held by 
the plaintiff, and that they would proceed to take possession 
of said property, to which the said president and secretary 
made no response, but subsequently the plaintiff, by the 
said president and secretary gave evidence tending to prove 
that they did not understand that the notification as 
to the intention to take possession, was so given ; that 
the defendant, by its said commissioners, then deposited 
the said sum of money in said Bank subject to the order 
of. the plaintiff, and immediately proceeded to the works 
of the plaintiff in the city to take possession thereof, in- 
cluding the real estate in the declaration described, no 
resistance or objection thereto being made by the super- 
intendent or laborers employed by plaintiff at the works 
in the manufacture of gas, or by the president, secretary, 
or any stockholder of the Gas Company. The testimo- 
ny as to whether the president and secretary of the Com- 
pany were aware of the intention of the city to take 
possession of the works and other property, was con- 
flicting. None of the officers of the Company, save the 
superintendent, were present when the possession was so 
taken by the city, nor was any stockholder then present ; 
that possession was taken as aforesaid by the defendant 
during the afternoon of June the Ist, 1871, and the de- 
fendant has ever since held possession of the real estate 
and works aforesaid, and exercised the franchises and 
privileges specified in said act of the General Assembly 
of Virginia, and ordinance of the Council of the city; 
that the said gas commissioners had been authorized by 
the defendant before the Ist day of June, 1871, to pro- 
cure the sum of money necessary to make the said ten- 
der, by borrowing the same in the name and on _ behalf 
of the defendant, from the several banks of the city, and 
and for this purpose made application in person, at or 
shortly before, noon on the Ist day of June, 1871, to the 
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directors of the First National Bank at Wheeling, fors..ud5rerm, 
a loan of ten thousand dollars; that the said Jacob Gas Company 
Hornbrook was one of the directors of the last named  woyesing. 
Bank, and was present as such at the meeting of said di- 
rectors to which the said application was made, and that 
said directors unanimously directed the said loan to he 
made ; that the said commissioners, during said meeting, 
informed the said Hornbrook that they wished to see 
him at 2 o’clock, p. M., of that day at the office of the 
plaintiff, and said Hornbrook thereupon agreed to meet 
them there at that time, and that on the same day, and 
before 12 o’clock, M., of said day, one of said commis- 
sioners met the said Hornbrook on the street and notified 
him of their desire to meet him at the office of plaintiff 
at 2 p. M., of that day, to make a tender of the said 
money, and that said Hornbrook then and there agreed 
to meet them at the time and place indicated ; that dur- 
ing the eight months preceding the Ist day of June, 
1871, there had been but three meetings of the board of 
directors of the plaintiff; that said board, including the 
president, consisted of seven members, two of whom 
{including the president as one of the two,) resided about 
four miles from the office of the plaintiff, and the other 
five resided and did business within a quarter of a mile, 
or less, from plaintiffs said office ; that in a suit in chan- 
cery, then pending in said court, wherein the plaintiff 
in this cause was complainant, and the defendant in this 
cause, with others, were defendants, an order in these 
words was entered on the 25th day of November, 1871, 
respecting the sum of money so deposited in the said 
National Bank : 


“ SATURDAY, November 25, 1871. 
The Wheeling Gas Company 
In Chancery. 


v. 
The City of Wheeling and others. 


On motion of the plaintiff, it is ordered, without prej- 
udice to the rights of any party to this cause, that the 
43 
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January Term, 8UM Of $73,637.50, deposited by the defendant, the city 
“Gas Company Of Wheeling, in the Merchants’ National Bank of West 

Wheeling. Virginia, at Wheeling, subject to the order of the plain- 
tiff, be paid to Daniel C. List, the receiver of this 
court.” 

The plaintiff then gave evidence to the jury tending 
to prove that the board of directors and stockholders of 
plaintiff had not, nor had either of them, conferred any 
authority on or upon the said president and secretary and 
treasurer of the plaintiff, or either of them, to accept the 
money so tendered as aforesaid, or to execute, or agree 
to execute, on behalf of the plaintiff the said draft of a 
deed, or any authority upon the president, secretary and 
treasurer, superintendent and laborers, or any one or 
more of them to give to the defendant possession of the 
said worksand real estate, or assent to the defendant taking 
possession thereof; that a meeting of the directors of the 
plaintiff was called and held onthe 2d day of June, 1871, 
as the president and secretary had, on the previous day, 
promised to the said gas commissioners would be done; 
and that the proceedings aforesaid of the defendant, being 
reported by the president and secretary to the said meet- 
ing, the directors of the plaintiff thereupon adopted this 
resolution : 

“ Resolved, That notice be given through the newspa- 
pers of the city to the stockholders of the Wheeling 
Gas Company to meet at Hornbrook’s Hall, Main street, 
at two o’clock Tuesday, 6th of June.” 

That the stockholders of the plaintiff met on the 6th day 
of June, in general meeting, pursuant to the said resolu- 
tion and the notice given thereunder, and at the said 
meeting the following proceedings were had, viz: 

“WHEELING, June 6, 1871.—Pursuant toa call through 
the city papers,a meeting of the stockholders of the 
Wheeling Gas Company was held at Hornbrook’s Hall, 
at two o’clock this day, a large majority of the stock 
being present in person and by proxy. The meeting was 
called to order, and Major A. Loring elected chairman 
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and Alexander Laughlin secretary. D. Lamb, Esq.,;,,uery Term. 
stated the object of the meeting. Jacob Hornbrook and qq, Gonpany 
George R. Tingle, Esqs., made statements as to the man- 
ner in which a tender was made by the city of Wheeling, 
and also as to the manner in which the city took forcible 
possession of the works. Dr. J.C. Campbell offered the 
following resolution : 
“ Resolved by the stockholders of the Wheeling Gas Com- 
pany in general meeting assembled, That the president and 
directors of the Company be and are hereby directed to 
employ all such counsel and take all such measures as 
they may deem expedient and proper to maintain the 
rights and interests of the Company in relation to the 
matters now in controversy between the Company and 
the city of Wheeling, and to appoint such committees 
and agents for the purpose as they deem necessary. 





v. 
Wheeling. 


“The resolution was unanimously adopted. On mo- 


tion of C. D. Hubbard, Esq., it was 

“ Resolved, That when this meeting adjourn, it does 
so to meet on Wednesday, the 5th day of July, 1871, at 
two o’clock. 


“On motion of A. B. Caldwell, Esq., the meeting then 
» Sq, g 
adjourned,” 


That at a meeting of the directors of the plaintiff, held 
on the 10th day of June, 1871, the following preamble 
and resolutions were adopted, viz: 


“The stockholders of this Company having author- 
ized the directors to act in relation to the matter in con- 
troversy between the Company and the city of Wheeling : 

“1. Resolved, That we do not acquiesce in or accept 
the valuation of the property and works of the Company 
lately made by Messrs. Woods and McLure. 

“2. Resolved, That we protest against the acts of the 
city authorities in taking forcible possession of the works 
and property of the Company, and proceeding to exer- 
cise its corporate franchises as wholly unwarranted in 
law.” 
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“3. Resolved, That a copy of these resolutions be 
communicated to the Council of the city by the president 


Wheeling. Of this Company.” 








Which preamble and resolutions were accordingly 
communicated by the plaintiff to the Council of the city 
of Wheeling, at a meeting of said Council, June 13th, 
1871. The defendant also gave evidence that there was 
no meeting of the stockholders of the Gas Company, and 
no election of directors or officers from July 10th, 1871, 
until August 12th, 1873. Whereupon the plaintiff 
moved the court to exclude from the consideration of 
the jury the aforesaid instrument of writing, purporting 
to be an award, and the evidence aforesaid respecting 
the tender of said money and draft of a deed, and said 
subsequent proceedings of the defendant, upon the 
ground that said instrument, purporting to be an award, 
together with the tender as aforesaid, and the possession 
so taken and held by the defendant, do not constitute a ° 
defence, of which the defendant should be allowed to 
avail itself of in the present action. But the court 
overruled the motion and refused to exclude the said in- 
strument of writing, and the evidence respecting the 
said tender and subsequent proceedings of the defendant 
from the jury. To this opinion of the court the plaintiff 
also excepted in due form. 


Bill of exceptions No. 3. states that after the 
evidence was given to the jury as stated in bills of ex- 
ception Nos. 1 and 2, the plaintiff moved the 
court to instruct the jury that the matters so given in 
evidence, on behalf of the defendant, do not constitute 
such an equitable right to the possession of the premises 
described in the declaration, as bars the right of the 
plaintiff to recover possession thereof in the present 
action, and the jury should therefore find for the plain- 
tiff. But the court refvsed to give the instruction, and 
the plaintiff‘again excepted in due form. 
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Bill of exceptions No. 4 shows that after ev 


court to instruct the jury, “that if the paper writing, 
signed ‘Robert B. Woods,’ ‘John McLure,’ and dated the 
29th day of May, 1871, be a valid award under the act 
of the legislature of Virginia, passed March 18th, 1850, 
entitled, ‘An act to incorporate the Wheeling Gas Com- 
pany,’ and the sum of money mentioned in said award, 
was duly tendered by or on behalf of the defendant, to 
the plaintiff, together with a proper draft of a deed to be 
executed by the plaintiff to the defendant, nevertheless, 
such award and tender would not operate as a convey- 
ance or transfer to the defendant, of the lot or grounds, 
works, apparatus, fixtures or property of the plaintiff, in 
such award mentioned, as to entitle the defendant to dis- 
possess the plaintiff thereof, or withhold the possession 
- thereof from the plaintiff. This instruction the court 
also refused to give, and the plaintift excepted to the 
ruling of the court in due form. 


By bill of exceptions No. 5, it appears that after evi- 
dence was given to the jury, as stated in said bills of ex- 
ception Nos. 1 and 2, the plaintiff moved the court 
to instruct the jury that the evidence offered by the de- 
fendant, as set forth in bills of exception Nos. 1 and 2, 
is not an equitable defense as is contemplated by chap- 
ter ninety of the Code of West Virginia, and should not 
be considered by the jury. But the court refused to give 
this instruction to the jury, and the plaintiff excepted to 
the opinion of the court in due form. 


By bill of exceptions No. 6, it appears that after evi- 
dence was given to the jury as set forth in said bills of 
exception Nos. 1 and 2, the plaintiff moved the court 
to instruct the jury that the equitable title as set up as a 
defense to this action, a proper legal tender must, among 
other things, be proven to the satisfaction of the jury. 


. 1875. 
1 January Term. 
dence was given to the jury as stated in bills of ex-Gag 
ceptions Nos. 1 and 2, the plaintiff moved the wheaing. 





342 SUPREME COURT OF APPEALS 


1875. . . . = . 
Janus term, his instruction as asked was refused, and the plain- 


tiff excepted. 


Gas Company 
v 


Wheeling. By bill of exceptions No. 7, it appears that after evi- 


dence was given to the jury as set forth in said bills of 
exception Nos. 1 and 2, the plaintiff moyed the cour; 
to instruct the jury that unless the jury are satisfied from 
the evidence that the alleged tender was made to per- 
sons authorized to accept the same, then the same is 
invalid, and must be disregarded by the jury. This in- 
struction the court also refused to give, and the plaintiff 
excepted. 


By the bill of exceptions No. 8, it appears that after 
evidence was given to the jury, as set forth in said bills 
of exception Nos. 1 and 2, the plaintiff moved the court 
to instruct the jury that the act of incorporation of the 
Wheeling Gas Company, passed March, 1850, did not 
give to the president and secretary authority to accept 
the tender alleged to have been made on the Ist of 
June, 1871, and that to make the same valid it must ap- 
pear that they were authorized by the Company, or the 
directors thereof, to receive the same, This instruction 
the court also refused, and the the plaintiff excepted. 


By bill of exceptions No. 9, it appears that after evi- 
dence was given to the jury as stated in said bills of ex- 
ception Nos. 1 and 2, the plaintiff moved to court to in- 
struct the jury that if the jury believe from the evidence 
that the city of Wheeling did, on the lst day of June, 
1871, at the oftice of the plaintiff, tender the president 
and secretary of the plaintiff the sum of money specified 
in the instrument of writing signed “Robert B. Woods,” 
“John McLure,” and dated the 29th day of May, 1871, 
and did, also, then and there, tender to, the said presi- 
dent and secretary, and demand the execution of a proper 
draft for a deed to convey and assure to the said city of 
Wheeling the lots or grounds, buildings, apparatus, 
works, fixtures and property of the plaintiff, together 
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with its charter, then the said president and secretary,;,.usy Term. 
had no authority, by virtue of the act of the General Gy Gonpany 
Assembly of Virginia, passed March 18, 1850, entitled 2 
“An act to incorporate the Wheeling Gas Company ;” 

or by virtue of their said offices to accept or receive the 

money so tendered, or execute on behalf of the plaintiff, 

the said draft for a deed unless specially ordered or au- 

thorized so to do by the directors or stockholders of the 

plaintiff, and the tender of the said money and draft, for 

a deed would be no justification to the defendant in dis- 
possessing or ousting the plaintiff of the premises speci- 

fied inthe declaration. This instruction the court also 

refused, and the plaintiff excepted. 

By the bill of exceptions No. 10 it appears that after 
evidence was given to the jury as set forth in said bills of 
exception, Nos. land 2, the plaintiff moved the court to 
instruct the jury, that if the jury believed from the evi- 
dence, that the city of Wheeling, by its gas commission- 
ers, duly authorized, in that behalf, by it, did, on the first 
day of June, 1871, at the office of the plaintiff tender to the 
president and secretary of the plaintiff the sum of money 
specified in the paper writing signed “Robt. B. Woods,” 
“Jno. McLure,” and dated the 29th day of May, 1871, as 
ana forthe sum to be paid to the plaintiff for the lots or 
grounds, works, apparatus, fixtures and property of the 
plaintiff in the said paper mentioned, and further believe 
from the evidence that the said president and secretary 
had not in fact, nor had either of them, any authority, 
from the plaintiff, to accept or receive the money so 
tendered, then the tender as aforesaid is of no effect 
against the plaintiff. This instruction the court refused 
to give and the plaintiff excepted. 


Wheeling. 


By bill of exceptions No. 11 it appears that after 
evidence was given to the jury, as stated in said bills of 
exception, Nos. land 2, the plaintiff moved the court 
to instruct the jury, that ifthe jury believed from the 
evidence that under and pursuant to the act of the legis- 
lature of Virginia passed March 18, 1850, entitled “An 
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January ‘Term. 2¢t to incorporate the Wheeling Gas Company” three 
“Gas Company Persons were chosen to fix, ascertain and determine the 
Wheeling. PTice and terms upon which the defendant was to pur- 
chase the lots or grounds, works, apparatus, fixtures and 
property of the said plaintiff, and that two, only, of 
the three persons signed the paper writing purporting to 
fix, ascertain and determine the said price and terms, 
the third dissenting therefrom, then such paper writing 
is no award under said act, and is not binding on either 
party tothesuit. This instruction the court also refus- 
ed to give and the plaintiff accepted. 





By bill of exceptions No. 12 it is shown that after 
evidence was given to the jury as set forth in the said 
bills of exception Nos, 1 and 2, the defendant moved 
the court to instruct the jury, that if the jury believe 
from the evidence, that the defendant, by its authorized 
agents, on the first day of June 1871, at the office of the 
plaintiff, tendered to the president and secretary of the 
plaintiff the sum of money specified in the award of the 
29th day of May, 1871, as and for the ascertained price 
or value of the premises in controversy and the proper- 
ty in said award referred to,and also a draft of a deed 
for said property to be executed by the plaintiff to the 
defendant and that afterwards, and before the 30th day 
of June, 1871, the board of directors or the stockhold- 
ers of the Wheeling Gas Company, in meeting assem- 
bled, with knowledge of such tender, formally refused 
to accept or comply with the provisions of said award, 
and gave notice of such decision to the defendant then 
the action of the defendant wasa_ sufficient compliance 
with the said award. To the giving of this instruction 
to the jury by the court the plaintiff objected and the 
court overruled the plaintiff’s said objection and the 
plaintiff accepted. 





To the judgment of the circuit court, rendered in this 
cause, the plaintiff has obtained a supersedeas from one of 
the Judges of this Court, and in his petition for the super- 
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sedeas he assigns as error in said judgment the rulings 
and opinions of the circuit court in each’ of said twelve” 
bills of exception mentioned and specified, and he relies 
upon them as_ being sufficient to authorize this Court to 
reverse the final judgment rendered in the cause 
by the circuit court, and to remand the cause to 
the circuit court for further proceedings therein to be 


had. 


No errors have been assigned or argued before us ex- 
cept those above referred to. 


I deem it proper before proceeding to consider the 
questions to be determined in this cause, to refer to, and 
state some legislation had prior and subsequent to the 
passage of the said act incorporating the Wheeling Gas 
Company which may have some bearing or shed some 
light upon the most material questions presented by the 
record, 

On the 13th day of February, 1837, the General As- 
sembly of Virginia passed an act, entitled “An act pre- 
scribing general regulations for the incorporation of 
manufacturing and mining companies.” The fifteenth 
section of this act is as follows: “15. That all acts for 
the incorporation of manufacturing or mining companies 
passed after the passage of this act, shall continue in 
force for the period of thirty years, and no longer, and 
shall at all times, after the lapse of fifteen years from the 
organization of the company, be liable to be amended or 
repealed at the pleasure of the legislature, in the same 
manner as if an express provision to that effect was 
therein contained, unless there shall have been inserted 


in such act of incorporation an express provision to the 
contrary.” 

The code of Virginia of 1849, was passed by the said 
General Assembly in the month of August, 1849, and its 
provisions become “in force upon and after” the first 


day of July, 1850. By the seventeenth section of the 
44 


345 


1875. 
Gas Company 
v. 
Wheeling. 


January Term. 


































346 






1875. 


January Term. 


Gas Company 


v. 
Wheeling. 








SUPREME COURT OF APPEALS 


sixteenth chapter of the code of Virginia, of 1849, it is, 
among other things, provided ‘17. In the construction 
of all statutes the following rules shall be observed, un- 
less such construction would be inconsistent with the 
manifest intent of the legislature : 

“Rule Third: Words purporting to give authority to 
three or more public officers or other persons, shall be 
construed as giving such authority to a majority of such 
officers or other persons, unless it shall be otherwise ex- 
pressly declared in the law giving the authority.” 

By the seventeenth section of chapter thirteen, of the 
Code of West Virginia it is provided, among other things, 
as follows: “17. The following rules shall be observed 
in the construction of the statutes, unless a different in- 
tent on the part of the Legislature be apparent from the 
context. Second. Words purporting to give a joint au- 
thority to three or more persons, confer such authority 
upon a majority of them and not upon a less number.” 
The said act of February 13, 1837, was in force at the 
date ofthe passage of the act incorporating the plaintiff, 
so far as I am at present advised, aud the fact of its be- 
ing then in force was not controverted by the counsel for 
the plaintiff. 


No question has been made or argued here touching 
the sufficiency of the declaration, and, on examining it, 
I think there can be no question as to its being good. 


The first question to be determined upon errors as- 
signed is, whether the instrument of writing dated the 
29th day, of May, 1871, purporting to be an award, is a 
valid and binding award. If it is not, then all other 
errors assigned are immaterial and unnecessary to be de- 
termined, because they are predicated upon the award 
being invalid. But if the award is valid, then the most 
important question in the cause is with the defendant, 
and other errors assigned must be determined, because 
they fairly arise upon the record, and are material and 
necessary to a proper jud 


gment to be rendered in the 
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cause by this Court. To the end that a just and correct,, 2°" term. 
conclusion may be had as to whether the said instrument, nee a 
of writing is a valid award or not, it is indispensible that —wySding. 
the true purpose, object, meaning and intent of so much 

of the seventeenth section of the act of March 18, 1850, 
incorporating the plaintiff, as refers to the subject shall 

be considered and ascertained. And in considering it 

for this purpose, by all just rules of construction, I am 

clearly authorized to examine and consider any and all 

other sections of the act in connection therewith which 








may bear on, or give light upon, or aid in ascertaining 
the purpose, object, intent and meaning of the section in 
question. On examination of the fourteenth and seven- 
teenth sections of the act of incorporation, it will be seen 
that the plaintiff is given the exclusive privilege of using 
the streets, alleys and public grounds ot the city of 
Wheeling for the purpose of laying down pipes for 
the conveyance of gas in and through the city, and 
of using the streets, alleys and publie grounds of 
the city for the purpose of lighting the city with 
gas, with the privilege and authority to charge the in- 
habitants $3.50 for each thousand feet of gas consumed 
by them, though a fair, reasonable and just compensation 
might be greatly less, and to charge the city, as a corpo- 
ration, for lighting the public buildings, streets, alleys 
and public grounds at a rate not exceeding that charged 
to the city of Pittsburg by the gas company of that city, 
no matter whether that rate, when considered in econnec- 
tion with the actual cost of manufacturing and supplying 
the gas by plaintift, was exorbitant and unjust or not. 
It is apparent that there might be conclusive reasons 
why the manufacturing and furnishing gas for light- 
ing the public buildings, streets, alleys and public 
grounds in the city of Wheeling would cost much less 
per thousand feet than in or at the city of Pittsburg for 
lighting the streets of the latter city. Again, the act does 
not absolutely require the plaintiff to lay down gas pipes 
in all the streets and alleys of the city. The only re- 
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quirement on this subject is that the plaintiff shall com- 
plete the gas works with sufficient apparatus to supply 
gas for not less than two thousand burners, and shall lay 
down not less than ten thousand feet of gas pipes for con- 
ducting gas through the streets, alleys or public grounds 
of the city on or before the Ist day of December, 1851, 
and the provisions of the fifteenth section, before stated. 
The act creates in the plaintiff, with the assent of the 
Council of the city, a monopoly in the manufacture and 
supply of gas for the city as a corporation, and the in- 
habitants thereof, with the power, it may be, of extort- 
ing excessive charges for the gas made and supplied for 
twenty years at least, and if the city fails to make the 
purchase, thirty years. The exclusive privileges as to 
the streets, &c., and great powers given the plaintiff as 
to charges for at least twenty vears, in such a city as 
Wheeling was in 1850, it is not difficult to see might 
be a strong inducement to any company to organize 
under the provisions of the act, with the assent of the 
city, especially, when at the expiration of the twenty 
years, if they lost their monopoly, they would receive 
compensation for their lots or grounds, works, apparatus 
and property. On the other hand, it is not difficult to 
see that the purpose of the legislature, by granting the 
exclusive privileges and monopoly before named, with 
the assent of the Council of the city, for at least the pe- 
riod of twenty years, was to hold out a strong induce- 
ment to the formation of a company for the purpose of 
maufacturing and supplying gas for the city, as a corpo- 
ration, and for its inhabitants. But while the legis- 
lature, with the assent of the Council, granted the exclu- 
sive privileges mentioned in the act as an inducement, it 
was certainly wise, prudent and judicious in the legis- 
ture to provide a certain, effective and speedy mode and 
remedy by which the city of Wheeling might be enabled 
to completely divest itself and its inhabitants of the mo- 
nopoly, especially if the experience of twenty years de- 
monstrated, in the judgment of the Council of the city, 
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that the interest and prosperity of the city and its in-,,.ugs' Term. 
habitants would thereby be promoted and_ benefitted... Company 
That the purpose and intent of the legislature was, by wheaing. 
the said seventeenth section, to make such provision and 

give such remedy and relief to the city, there can be no 
reasonable doubt from the face of the act. At the end 

ot the twenty years contemplated by the act, which all 

parties agree was the 1st of January, 1571, the Council of 

the city, after giving due notice to ‘plaintiff in accord- 

ance with the provisions of the act, sought to relieve the 

city and its inhabitants, of the plaintiff as a corporation, 

with the exclusive privileges aforesaid, by the purchase 

of the plaintiff’s works, grounds, lots, fixtures, appa- 

ratus and property, at their value, in both the modes 
prescribed by the said seventeenth section. 


First, the Council of the city sought to make the pur- 
chase by negotiation and agreement with plaintiff, as to 
the price and terms, and failing to negotiate the pur- 
chase in this way, they resorted to the only other remedy 
to enforce its right to make such purchase specified in 
said seventeenth section, and that was by the choice of 
three persons, the first by the directors of the plaintiff, 
the second by the said Council, and the third was chosen 
by the two thus chosen, to make an award as to the 
price to be paid for the plaintiff’s said property, and the 
terms of the purchase according to the provisions of said 
seventeenth section. All this, it was admitted in argu- 
ment, was done in pursnance of said seventeenth section, 
and in accordance with its provisions upon that subject. 
The persons thus chosen, who are called arbitrators in 
the said seventeenth section, accepted and took upon 
themselves the duties and burthens prescribed by said 
Seventeenth section, and after jointly meeting, acting and 
hearing the allegations of the parties, and such evidence 
as the parties adduced before them, touching the subject 
of their inquiry, the three persons thus chosen to make 
an award in the premises, for some cause, failed to agree 
upon the value of the property, and the terms of the 
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Janumy erm, Purchase ; but two of them did agree, and in the presence 


Ges Company! the other person chosen, made and signed the said in- 

Wheeling, Strument of writing, dated the 29th day of May, 1871, 
as and for an award, under and by virtue of said seven- 
teenth section ; but the other person chosen, and who 
was chosen by the plaintiff, dissented from the award so 
made and signed, and at the same time endorsed his dis- 
sent on the award, with his signature thereto. The award 
thus made fixed the value or price to be paid by the de- 
fendant for all the property specified in the said seven- 
teenth section, and the terms of the purchase in strict 
accordance with the provisions of said section. Is said 
instrument of writing, dated the 29th day of May, 1871, 
and made, agreed to and signed by only two of the per- 
sons chosen as aforesaid, valid asan award, under the 
circumstances stated in the premises and the true intent 
and meaning of the provisions of said seventeenth 
section? The circuit court held that it was a valid 
award. The plaintiff maintained and insisted before 
the circuit court that it is not a valid award, and so ar- 
gues and insists here upon the sole ground that it was not 
agreed to and signed by one of the persons chosen as 
aforesaid. 


In modern times courts regard the settlement of con- 
troversies and disputes between persons by arbitration 
with more favor than formerly, and for the purpose of 
sustaining awards, ordinarily, they construe both the 
submission and award liberally. In interpreting the sub- 
mission regard is principally to be had to the intention 
of the parties, and a fair and liberal construction is to 
be adopted, without too great verbal accuracy. The 
court will transpose or reject insensible words. Cald- 
well on Arbitration, 2d Am. ed. 65. The courts will 
always seek to uphold a submission in spite of a defectin 
formality, according to the obvious intent of the parties. 
Morse on Arbitration and Award 47, and the cases there 
cited in note 6. The courts will always seek to put as 
liberal, large and comprehensive a construction upon the 
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submission as the apparent intent of the parties to ity nary Term. 
will admit; Jd. 59. Where the submission is by noGyGonpany 
means so definite or certain as itshould be, yet if the de-  whesing. 
ficiency can be easily and surely supplied, the courts will 
seek to uphold it. Jd., 61. Though courts wish to 
have a submission and award terminate as many dis- 
putes as are reasonably and rightfully within its 
scope, still disputes obviously not included, though so 
cognate that their annexation would have been highly 
natural and proper, will not be added by a forced construc- 
tion. Jd. 64. Morse in his work on Arbitration and 
Award, 162, says: “Unless the statute or submis- 
sion, under which the arbitrators act and derive their 
authority, provide to a contrary effect or unless a con- 
trary intention of the parties can be clearly and unmis- 
takably gathered from the submission and attendant facts, 
the rule is general and imperative thatall the arbitrators 
must unite in the award in order to render it valid. A 
different rule is allowed to prevail in matters of public 
concern. Where persons are charged with the perfor- 
mance of public duties the decision of a majority is 
usually accepted. So it is with a bench of judges, where 
the concurrence of a majority constitutes the decision of 
the court. But a submission to arbitration is a delega- 
tion of power for a mere private purpose and the con- 
currence of all intrusted with the power is necessary to 
its due execution.” And in support of this proposition 
he refers to a number of authorities in note 2. But on 
page 163, Mr. Morse, under the head of ‘award by a 
majority,” says: “The authorization ot a majority to 
make a valid decision, need not always be made in dis- 
tinct terms. If it can be clearly gathered from a neces- 
sary implication, it may suffice.” On the same page he 
states the case of Phippen v. Stickney, 3 Metc. (Mass.,) 
384, as “a peculiar case in which unanimity was dispensed 
with.” He also cites the cases of Battey v. Button, 13 
Johns (N. Y.) 187, and Maynard v. Frederick, 7 Cush. 
(Mass.) 247. In the case of Eames v. Eames, 41 N. 
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Hamp. 177, Fowler, Judge, in delivering the opinion of 
the court, says, on page 181: “It is well settled that 


Whecling, When a submission, by parol or in writing, is made by 





private parties toa given number of persons, without 
any express authority, given or to be inferred from the 
manner or circumstances of the submission, that a smaller 
number may decide, an award or decision will be void 
unless made by all; though a different rule prevails where 
authority is confided to several persons in mattersof pub- 
lic concern.” A part of the syllabus of the case is in the 
language of the Judge, see page 177. In the case of 
Green v. Miller, 6 Johns. (N. Y.) 39, the syllabus is 
“where an authority is confided to several persons, for a 
private purpose, all must join in the act; aliter in mat- 
ters of public concern.” And Judge Thompson in de- 
livering the opinion of the court, in the case from which 
the syllabus is taken, says: “I am, however, satisfied 
that as a submission to arbitration is a delegation for a 
mere private purpose, it is necessary that all the arbitra- 
tors should concur, unless it is otherwise provided by 
the parties. In matters of public concern a different 
rule seems to prevail.” This was a case of submission, 
by private parties, for a purely private purpose, and was 
altogether of private concern. In the case of Patterson 
v. Leavitt, 4 Conn. 50, the Chief Justice in delivering the 
opinion of the court, says: “Ifa power be of a public 
nature, the majority may perform the act delegated, the 
power being considered joint and several.” And he re- 
fers in his opinion to 1 Bos. & Pul. 229 ; King v. Beetson 
3 Term 592, and Withnell v. Gartham, 6 Term 388. See 
also case of Ex parte Charles Rogers & Walter Rogers,, 7 
Cowen. (N. Y.) 526, and also note (a) appended to the 
case ; Sinclair v. Jackson, 8 Cowen. (N. Y.) 543. In the 
case of Young v. Buckingham, 5 Ohio 489, it was decided 
that commissioners to appraise lands to be condemned for 
the use of a toll bridge across the Muskingum river» 
which was held to be a public use, the concurrence of a 
majority binds the minority. In that case the commis- 
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‘ sioners were appointed by the court, and they were all;,nuss term. 
present and acting but only two united in the appraise-G,, Company 
ment. But see case of Jefferson Railroad v. Mounts, 7 
Ind. 669. Morse in his said work, page 164, under the 
head of “the rule concerning Referees,” says: “A 
contrary rule holds good in case of referees, and the re- 
port ofa majority of themis valid. For they are at least 
quasi public officers, persons appointed under a general 
statute, to perform a judicial duty.” See his references in 
note 1, appended. See also Caldwell on Arbitration 
2 Am. ed. 204 in note 1, commencing on p. 203. 

The city of Wheeling is a municipal corporation. 
She, as a corporation. was created by state legislation. 
As a corporation the State may increase or diminish her 
powers. She is subject to the legislative will of the 
State, and may be extinguished by the Legislature at its 
pleasure. She exercises a part of the sovereign power 
of the State. She is a part of its governmental power. 
She is not subject to taxation by Congress upon her mu- 
nicipal revenues. United States v. Railroad Company, 
17 Wall. (Sup. Ct. U. S.) 322; Dillon on Corporations, 
vol. 1, ch. 4; Angel and Ames on Corporations, sections 16 
and 31. In the case of the City of Richmond v. Long’s 
Admrs., 17 Gratt., 375, Judge Rives, in delivering the 
unanimous opinion of the court, says: “The functions 
of such municipalities are obviously two fold ; first, po- 
litical, discretionary and legislative, being such public 
franchises as are conferred on them for the government 
of their inhabitants, and the ordering of their public of- 
ficers, and to be exercised solely for the public good rather 
than their special advantage ; and secondly, those ministe- 
rial, specified duties which are assumed in consideration 
of the privileges conferred by their charter. Within 
the sphere of the former, they are entitled to this ex- 
emption, in as much as the corporation is a part of the 
governmemt to that extent, its officers are public officers, 
and as such entitled to the protection of this principle ; 
45 
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—_. but within the sphere of the latter, they drop the badges 


“Gas Company Of their governmental offices and stand forth as the dele- 
Wheeling, gates of a private corporation in the exercise of their 
private franchises, and amenable, as such, to the great 
fundamental doctrine of liability for the acts of their ser- 
vants.” See, also, De Vossv. City of Richmond, 18 Gratt., 
341; Bailey v. The Mayor of the City of New York, 3 
Hill, (N. Y.) 531. But see, also, on this subject, per con- 
tra, to same extent, the note of Judge Dillon, in his work 
on Corporations, to section thirty-nine of chapter four, 
(vol. 1, p. 152) and also Darlington v. Mayor, &c, 31 N. 
Y., 164; 17 Wall. (Sup. Ct. U. 8.) 322. The opinion 
of the court in the last named case certainly concedes 
very great power to the legislature of a state over muni- 
cipal corporations. On pages 331 and 332 of that opin- 
ion, it is said: “The power in question was conferred 
because its exercise concerned the public and to benefit 
that public. This power could, no doubt, have been im- 
posed and its exercise directed without the as- 
sent or against the wish of the corporation or its citizens. 
The state could do it for and on behalf of.the city, and 
without its intervention. The city could act only by au- 
thority from the state. The state is itself supreme, and 
needs no assent or authority from thecity. Itis not per- 
ceived that the act is less public and municipal in its 
character than if the state had compelled the city to lay 
the tax and make the appropriation of the proceeds to 
the railroad.” (The court here has reference to the city 
of Baltimore raising money by the sale of its bonds to 
the extent of some five millions. and taking stock 
to that amount in the Baltimore and Ohio Railroad Com- 
pany.) The court then cites with apparent favor the 
case of the Town of Guilford v. The Board of Supervisors of 
Chenango County, 3 Kernan (N. Y.) 143. See on this 
subject Cooley’s Con. Lim., 3d ed., under the head of 
“Legislative Control of Corporate Property,” pp. 235, 
236, 237, 238, 239, and the many authorities there cited. 
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In the case under consideration the seventeenth sec-;,,uary term. 
tion of the act expressly gives the right to purchase by"Giy company 
the city, and provides that upon said purchase being 
made as aforesaid, this charter, together with all its fran- 
chises, rights and privileges granted, or intended to be 
granted, under it, shall be vested in the said city of 
Wheeling for the common benefit of the inhabitants 
thereof—and also directs that the plaintiff, upon the 
award being complied with by proper deeds or other in- 
struments of writing, convey and assure to the city 
of Wheeling the said lots or grounds, buildings, appa- 
paratus, works, fixtures and property of said Company 
of plaintiff, together with “this charter,” to be thereafter 
held, used and enjoyed by the “said city” for the benefit 
of the inhabitants thereof. Again, in the fourteenth 
section of said act, it is substantially declared that the 
gas furnished by the plaintiff shall be taken and con- 
sumed by the inhabitants of the city, and shall be fur- 
nished to the city, as a corporation, for lighting the pub- 
lic buildings, streets, alleys and public grounds. The 
legislature, in authorizing the purchase, evidently con- 
templated that the city would use said gas works, &ce.. in 
the manufacture and furnishing gas for the consumption 
of the inhabitants, and for lighting the public buildings, 
streets, alleys and public grounds within the city for the 
benefit of the inhabitants thereof—in other words, the 
public—and that the money with which the purchase 
should be made, should be raised or paid, ultimately, by 
taxes imposed by the city on the corpordtors thereof. 
The authority to purchase was evidently given for the 
benefit of the municipality in the course of its munici- 
pal business or duties. In other words, the city was 
acting in its capacity as agent of the State, delegated to 
exercise certain powers for the benefit of the municipal- 
ity called the city of Wheeling. The legislature, and 
the authorities of the city of Wheeling, decided that 
the investment in the purchase of the gas works, &c., 
might or would be an act for the benefit of the inhabi- 
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tants of the city of Wheeling and of the municipality. 
pany 200d gas light in a city, and plenty of it, is in material 
respects almost as convenient and important to the cor- 
porators and public as the streets and alleys, and the 
cheaper it is furnished the less the burdens of the cor- 
porators. It seems to me, all things considered, that in 
some aspects, at least, the purchase of the said gas works, 
&c., was authorized for a public purpose, and that the 
public interest was and is concerned to some material 
extent therein and in the making ofsaid award. I admit 
that a municipal corporation may incur liabilities, by 
contract, and in some other respects for which it may be 
sued and a recovery had against it as against a private 
corporation, as abundantly appears by the cases before 
cited in 17 and 18 Gratt. And in these respects, and per- 
haps others, a municipal corporation possesses some of 
the characteristics and qnalities of private corporations. 
Under the views I have advanced the public had some 
interest, and was and is concerned, to some extent, in 
said purchase and award, and if that is correct, then ac- 
cording tov some of the authorities I have cited, the 
award agreed to and signed in this case by two of the 
arbitrators is valid, although the third arbitrator dis- 
sented. But on account of the seeming confusion of the 
authorities on the subject, and as I do not deem it ma- 
terial under the view I take of the award in other re- 
spects to finally determine it now, the right to recon- 
sider and re-examine the question in a proper future 
case is reserved and left open. 


I proceed to further examine this award in other as- 
pects, and, after so doing, I am of the opinion that the 
said instrument of writing, dated the 29th day of May, 
1871, and purporting to be an award, is, under the cir- 
cumstances, a valid award, although it was agreed to and 
signed by only two of the arbitrators so agreeing. It is 


‘ manifest, as I think, and clearly inferrible, from the read- 





ing ot the act by which plaintiff was incorporated, that 











OF WEST VIRGINIA. 


it was the intent and purpose of the legislature, by its 
provisions and manifest objects : 

First. That the Council of the city should have, and 
was given by the said seventeenth section, in their dis- 
cretion, the absolute right to purchase the gas works and 
property, and become possessed thereof, after the expira- 
tion of the twenty years aforesaid, and that the purchase 
should be made at the price and upon the terms to be 
agreed upon between the Council of the city and the 
directors of the plaintiff, or by an award in writing, fix- 
ing the price and terms of the purchase, made by arbi- 
trators. 


Second. That, in the event the Council of the city 
elected to make the purchase, and the Council of the city 
and the directors of the plaintiff could not agree upon 
the price and the terms of the purchase, the price and 
the terms should be fixed, ascertained and determined, at 
all events, by an award of the arbitrators. 

Third. That the remedy given by arbitration should be 
complete, effective and reasonably expeditious. 

‘fourth. That it should not be absolutely essential or 
neeessary to the validity of the award that more than a 
majority of the arbitrators should agree to and sign the 
same—they all acting jointly. 

Fifth. That the price and the terms of the purchase 
should be fixed, ascertained and determined by the arbi- 
tration, and the purchase and possession of the gas works, 
property, &e., by the Council of the city, should be com- 
pleted and had by the city upon its complying with the 
terms of the award so made as aforesaid, or in good faith 
offering to do so by a legal tender of the money specified, 
or the equivalent of a legal tender, at or within the time 
prescribed by the award. It would be a discreditable 
reflection upon the wisdom and foresight of the legisla- 
ture to suppose that it had given the Council of the city 
an absolute right to purchase the gas works, property, 
&e., in their discretion, at their reasonable value, exclu- 
ding the value of the franchise of the charter and the 
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Janus term. dividends or profits accruing to the stockholders, and 
“Ga Company 2d provided specifically but two modes or remedies by 
wheeling, Which the price and terms of the purchase was to be 
fixed, ascertained and determined, neither of which was 
reasonably certain ; and either of which could easily be 

defeated by the-act of the plaintiff. It was not reasona- 

bly certain that the Council, and the plaintift’s directors, 

could or would agree upon the price or terms of the pur- 

chase; and while it was probable that three persons 

chosen in the manner specified by the seventeenth sec- 

tion might agree, still there was and could be no reason- 

able certainty or assurance that they would all agree upon 

the price and terms of the purchase, and make and sign 

an award accordingly ; but it was not only probable, but 
reasonably certain, that a majority of the arbitrators could 

and would agree if they all acted. In the case of all 

written laws it is the intent of the lawgiver that is to 

be enforced. “It is a rule of construction that the 


whole is to be examined, with a view to arriving at 
the true intention of each part.” “The thing we are 


to seek is the thought which it expresses.” The spirit 


as well as the letter of a statute must be respected, 
and where the whole context of the law demonstrates a 
particular intent in the legislature to effect a certain ob- 
ject, some degree of implication may be called in to aid 
that intent. Opinion of Judge Marshall in Durousseau 
v. The United States, 6 Cranch, (Sup. Ct. U.S.,) 314. An 
authority of two, to fix the value of a tract of land, and 
if they cannot agree, to choose a third, “who, together 
with the other two, shall agree on the price,” does not 
require all three to agree ; it appearing that the parties 
intended the price should be fixed at all events; if two 
of the three agree and the other dissents, this is an exe- 
cution of the authority. Hobson v. McArthur, 16 Peters 
(Sup. Ct. U.S.,) 188. In this case, Thompson, Judge, 
delivered the opinion of the court, and in that opinion 
he says: “It has been argued, that this being a delega- 
tion of power to three, for a mere private purpose, all 
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must agree, or the authority has not been pursued. This,..,.8” perm. 
may be admitted to be the rule, when the original dele- 
gation of the power is to the three, without any other 
provision on the subject; but in construing this agree- 
ment, we must look at what was the obvious intention 
of the parties. The parties clearly intended that the 
valuation should, at all events, be made. A third man 
was not to be called in, unless the two disagreed ; and it 
isan unreasonable construction of this agreement that 
it was so framed that it not only might fail toaccomplish 
the very object intended, but that in all probability, it 
must fail and become entirely nugatory, as the third 
man was not to be called until the two had disagreed. 
Upon the construction of the agreement, that the three 
must unite in the valuation, the office to be performed by 
the third man was to persuade the other two to agree 
with him. This could never have been the understand- 
ing of the parties. It isa more reasonable construction 
to consider the third man in the character of an umpire 
to decide between the two that should disagree. This 
would insure the accomplishment of the object the par- 
ties had in view. But a contrary construction would 
most likely defeat the object. Upon this view of the 
agreement, the valuation by two of the appraisers was 
within the submission.” This opinion strongly supports 
the view I have expressed above, as to the validity of the 
award in question here, and much that is contained in 
that opinion applies forcibly and directly to the proper 
interpretation of said seventeenth section, touching the 
award. When we consider the object and purpose of 
the legislature, as well as its importance, in authorizing 
an absolute right of purchase of plaintiff’s gas works 
and property, as provided-in said seventeenth section, 
it seems to me to so construe that section as to require all 
three of the arbitrators to sign the award fixing the, price 
and terms of purchase, to make it. valid, would be absurd 
and unreasonable, and would defeat the object of the sec- 
tion. For these reasons I consider and am of the opin- 
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ion that said instrument of writing, bearing date the 
29th day of May, 1871, purporting to be an award, is 
within the provisions of the said seventeenth section of 
the act of the General Assembly of Virginia, incorpo- 
rating the plaintiff, and that it is a valid award. 


It is argued by the defendant’s counsel that the plain- 
tiff's Company is a manufacturing company and its act 
of incorporation within the meaning and purview of the 
the fifteenth section of the act of the General Assembly 
of Virginia, hereinbefore quoted, and that the seven- 
teenth section of chapter sixteen of the code of Virginia 
of 1819 before mentioned and quoted, applies to the 
seventeenth section of the plaintiffs act of incor- 
poration and operates thereon in the construction thereof. 
The plaintiff's charter was passed March 18, 1850, and 
took effect from its passage; The defendant’s assent 
was given April 29, 1850, and the plaintiff’s Company 
was organized May 11, 1850—the capital stock of $50,- 
000 having then been subscribed and taken. The code 
of 1849 was passed August, 1849, but did not take eftect 
until the first day of July, 1850; which was after the 
plaintiffs charter took effect, and near two months only 
after plaintiffs Company was organized, and the fifteenth 
section of said act of 1837 provides that all acts for the 
incorporation of manufacturing companies shall, at all 
times, after the lapse of fifteen years from the organiza- 
tion of the company, be liable to be amended or repealed 
at the pleasure of the legislature. It is not necessary 
to decide this question as under the view I take of the 
case it does not properly arise. 


But as it is evident that it is contemplated by said 
seventeenth section of plaintiffs act of incorporation, 
that plaintiff should have only the reasonable value of 
the property in money from the defendant, it is argued 
with great force and plausibility that said rule third 
of the sixteenth chapter of the code of 1849 may 
properly be applied to the award in this case, if neces- 
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sary, as merely effecting the remedy for the enforcement 
of the absolute right of purchase given the defendant 
but I deem it unnecessary to decide that question now 
as Ido not deem it material under ihe views I have 
already expressed, as to the validity of the award, upon 
other grounds. 


The twenty-third section of chapter fifty-two of the 
Code of 1868 provides that “corporations now existing 
shall continue to exercise and enjoy their powers and 
privileges according to their respective charters and the 
laws now in force, and shall continue subject to all the 
liabilities to which they are now subject; except so far 
as such powers, privileges and liabilities are modified or 
controlled by this act.” It isargued by the counsel of de- 
fendant that as the Code of 1868 of West Virginia, like 
the code of 1849 of Virginia, is but one act, that under the 
provisions of the section of the code of 1868 last above 
quoted, and the fifteenth section of the said act of 1837, 
the second paragraph or rule of the seventeenth section 
of chapter thirteen of the Code of 1868, which I have be- 
fore quoted and copied herein, may properly be applied 
to the seventeenth section of plaintiff’s charter as to the 
authority of the majority of the persons chosen to arbi- 
trate; and to soapply it a majority ofthe arbitrators 
would be clearly authorized to make the award. As the 
the fifteenth section of the said act of 1837 seems to have 
been in force at the passage of plaintiff’s charter, by the 
express provisions of said fifteenth section the plaintiff’s 
charter, became subject thereto as to the power of the 
Legislature to amend as much as though it was incorpor- 
ated therein asa part thereof—plaintifi’s charter 
containing an express provision to the contrary. 


not 
The 
Code of 1868, by its express provisions, took effect on 
the first day of April, 1869, more than fifteen years after 
the organization of plaintiff's Company.. According to 
the provisions of the seventeenth section of chapter 
thirteen of the Code of 1868, rule the second of that sec- 
46 
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tion may be properly applied, and resorted to, by the 
Court in the construction of section seventeen of plain- 
tiffs charter an intent different from the provision of 
said second rule, on the part of the Legislature 
“not being apparent from the context” in my judge- 
ment. If it was apparent from the context of the 
plaintiff’s charter, and the seventeenth section thereof, 
that it was the intent of the Legislature that all three of 
the persons chosen to arbitrate should concur in the 
award then said second rule could not be properly ap- 
plied by the Court in the construction of the section so as 
to effect or alter its apparent intent. But in my judge- 
ment it is not apparent by the plaintiff's charter, and the 
seventeenth section thereof, that an intent on the part of 
the Legislature, different from the provision of said sec- 
ond rule existed. 


I now proceed to ascertain whether the circuit court 
erred in permitting said award to go in evidence to the 
jury. From the evidence given to the jury, as I have 
stated it, as appearing in bills of exception Nos. 1 and 
2 and the law applicable to such a case, the circuit court 
properly permitted the award to go in evidence to the 
jury and that it did not err in this respect. The evi- 
dence- given to the jury tended to prove that on the 29th 
day of May, 1871, the date of the award and after the 
award was made and signed it was delivered to both 
plaintiftand defendant. Plaintiff, therefore, on-that day, 
had notice of the award and its contents and the right of 
defendant to pay or tender the price specified in the 
award on any day after the date thereof, within the time 
specified therein. The office of the plaintiff was the 
most appropriate and proper place for the defendants to 
pay or tender the price in money, specified in the award. 
If the directors of the plaintiff did net specially and 
specifically direct or authorize the plaintiff’s president 
or secretary (who was also the treasurer of plaintiff,) to 
accept or receive from defendant the said price money, 
prior to the first day of June, 1871, when tendered, it 
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was not because of the fault or neglect of the defendant,,,.)5" perm. 
and the defendant can not be injured or effected in its G.5 Gompany 
rights thereby in the least. The tender of the amount : 

of money specified in the award to the president and sec- 

retary of plaintiff, by the authorized agents of the defen- 

dant at the office of the plaintiff, as and under the cir- 
cumstances which the evidence stated in bills of excep- 

tion Nos. 1 and 2, tends to show, was a good and 

sufficient tender in law, and as it was refused by 

the president and secretary, the defendant’s authorized 

agents at once deposited the money in a bank, close and 
convenient, for the use and subject to the order of plain- 

tiff, of which plaintiff through its president and secreta- 

ry then and there had notice. The evidence clearly 

tends to show that the defendant did all it could to com- 

ply with the terms of the award, and all justice or the 

law should require. It is laid down by Greenleaf that 
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“it is a good payment, if made to a person sifting in the 
counting-room of the creditor with account books near 
him, and apparently interested with the conduct of the 
business,” 2 Green. Ey. section 518. Andin section six 
hundred and six of same book it is declared that ‘“gener- 
ally, if a tender be made to a person whom the creditor 
permits to occupy his place of business, in the character 
of his clerk or agent, it is a good tender to the creditor.” 
In the case of Southworth v. Sinith, decided by the su- 
preme court of Massachusetts—It was decided that “when 
a party designedly absents himself from home, for the 
fraudulent purpose of avoiding a tender, he can not ob- 
ject that no tender was made.” And also that “if A, 
the purchaser of real estate at a sale on execution, when 





B, a purchaser of the debtor’s right to redeem, attempts 
to make him a tender of the money due, is absent from 
home by necessity or other cause, and without any in- 
tention to evade a tender, and in consequence of such 





absence, and by the use of due diligence, B. is unable to 
find A. or any person authorized to act in his behalf and 
is thereby prevented from making the tender seasonably, 
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no forfeiture of the estate is thereby incurred; and in 
such a case, it is not necessary that there should be a 
precise and accurate count of the money, provided B. was 
prepared to make the tender; that B. should offer the 
money to any one, or leave it where A. could control it.” 
7 Cush. Mass.) 391. This decision was made in an action 
brought by B. against A. to recover land. Bills of 
exception Nos. 1 and 2, nor either of them, state or cer- 
tify that the defendant did not give evidence to the jury 
tending to prove other or additional facts than those sta- 
ted in the said bills of exception, nur is that fact stated 
or certified anywhere in the record. 


The evidence also tends to show that if plaintiff did 
not receive the money it was not because it was not prop- 
erly tendered or deposited in bank, nor for any cause 
save and accept that plaintiff denied the validity of the 
award. But the evidence further shows that nearly one 
year prior to the commencement of this suit, on plain- 
tiff’s motion in a chancery cause then pending on the 
chancery side of the circuit court of Ohio county, wherein 
it was and is, plaintiff, and the defendant and others, de- 
fendants, procured the court to assume to take control of 
the money so deposited in the bank and bring it into 
that cause by ordering it to be paid into the hands of 
Daniel C. List, the receiver of the court, upon the terms 
stated in the order. The evidence given to the jury by 
the defendant further tends to show that after defend- 
ant had tendered and deposit:d the money, as before 
stated, and after notice to the plaintiff’s president and 
secretary of its intention to do so,on the said Ist of June, 
1871, the defendant, by its authorized agents, obtained 
peaceable possession of the property in the declaration 
mentioned, from the plaintiff’s superintendent and em- 
ployees, without objection from them at the time, under 
a claim of the defendant, ofitsright sotodo. And under 
said claim of right the defendant continued and remained: 
in the possession of said property until the commence- 
ment of this suit and presumptively until the present. 
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This suit, for some cause, was not commenced until No-, 
vember, 1872, some sixteen or seventeen months after 
the possession was taken by defendant of the property. 
The seventeenth section of plaintiff ’s charter contains the 
contract between plaintiff and defendant and the State. 
The plaintiff consented to, and agreed to be bound by, 
that contract by accepting the charter containing the sec- 
tion, and organizing and acting under it. It received 
and enjoyed the powers and the benefits and exclusive 
privileges and franchises granted by the charter for the 
period of twenty years, without hindrance, interruption 
or obstruction, so far as the record discloses, from any 
quarter. The defendant, as we have seen, consented to, 
and agreed to be bound by, the provisions of plaintiff’s 
charter, embracing said seventeenth section, by the solemn 
ordinance of its Council. The award fixing, ascertaining 
and determining the price and the terms of the purchase 
of the plaintiff ’s gas works, &c., was made and delivered 
to the parties on the 29th day of May, 1871, under and 
pursuant to the law and the contract. No sufficient, well- 
founded, legal objection to the award is disclosed or pre- 
sented in the cause. Under this state of the case, and 
the facts which the evidence given to the jury tends to 
prove, in legal contemplation, the plaintiff, as to the 
property mentioned in said award, a part of which is the 
same in the declaration demanded and in controversy in 
this suit,stands to the defendant in the relation of vendor, 
and the defendant to the plaintiff in the relation of ven- 
dee. And the defendant, being in possession of the prop- 
erty as a vendee or purchaser of the plaintiff, its vendor, 
his defense set up in bar of the plaintift’s action, and 
which the evidence prove, or tends to prove, so far as 
disclosed by bills of exception Nos. 1 and 2, is 
covered and embraced by the twentieth section of chap- 
ter ninety of the Code of this State. It seems that in 
some cases, an award will pass the title to personal prop- 
erty. Morse on Awards 509, 510. But it seems to be 
settled in England and America that an award is inop- 
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erative for the purpose of actually passing the legal title 
to land ; and it is frequently good as an estoppel between 
the parties to the submission. Jd. 511. In Englandand 
the United States it is universally acknowledged as law 
that courts of chancery have power to compel the specific 
performance of awards, provided no adequate remedy 
exists at law. Thus, if the award call for a conveyance 
of lands. Jd. 603 and 604. In Jones v. Boston Mill Cor- 
poration, Chief Justice Parker said its “true footing” is 
“the specific performance of a contract in writing; for 
the submission is the agreement. It is virtually a con- 
tract to do what shall be awarded; and there does not 
seem to be any reason why it is not as much the subjeet 
of equity power as if the contract were complete without 
the interference of an arbitrator.” 4 Pick. (Mass.) 507. 

By reference to 5 W. Va. 448, it will be seen that at 
the July term, 1872, of the then Supreme Court of Ap- 
peals of this State, this award was considered and _ pass- 
ed upon, in some respects, by that Court. From the 
statement of the case and the opinion of the Court. it 
would seem that the Gas Company filed a bill in the 
circuit court of Ohio county to set aside said award, 
among other things, because of alleged partiality and 
misconduct of John McLure, one of the arbitrators who 
signed the award. Judge Maxwell, in delivering the 
opinion of the Court, said, “It appears that Eoff, the ar- 
bitrator chosen by the Gas Company, is a stockholder in 
the Company and interested in the result of the arbitra- 
tion, andthat he was appointed arbitrator because he was 
a stockholder and because it was understood that Me- 
Lure was to be appointed by the city.” Again he says, 
“without commending the expediency of such refer- 
ences, the court can entertain no doubt of the validity of 
an award made under such circumstances, nor could the 
parties be heard to impeach the award in this case under 
the circumstances of the appointment and conduct of the 
arbitrators. Especially should this be so, when, so far 
as the record discloses, the amount of the award seems 
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to be fair.” He further says, upon the whole case, uc term 
“therefore the award ought not to be disturbed. There"Gyconpany 
is no other ground of equity set up in the bill, unless 
the court should be of opinion to set aside the award, 
but as this Court fails to see any good cause to set the 
award aside, the other questions cannot be considered.” 
But the Judge immediately afterwards says, “The ques- 
tion as to the sufficiency or insufficiency of the award on 
account of but two of the arbitrators signing it cannot 
be determined by this court for want of jurisdiction.” 
It seems to be apparent that Judge Maxwell, by the 
last paragraph meant and intended simply to say, 
that the fact that the award was only signed by two out 
of the three chosen arbitrators was not sufficient to give 
a court of equity jurisdiction ot a bill to set aside the 
award, or declare it void for that cause. This was one 
of the reasons alleged in the bill, (as I understand the 
case as reported) why the award should be set aside or 
declared void by a court of equity. The Judge, in all 
other parts of his opinion, evidently treats the award as 
not being void at law for any cause appearing on its 
face. If an award is onits face void at law, I appre- 
hend a court of equity will rarely take jurisdiction of 
a bill to set aside the void award because of alleged mis- 
conduct in some of the arbitrators. Generally, so to do 
would be a work of supererogation. In such a case the 
award bears its invalidity on its face wherever presented, 
and a decree of a court declaring it void would not add 
to its invalidity. I do not now ascertain that no case 
can be presented where a court of equity will entertain 
a bill to set aside an award which is on its face void. I 
only mean to say that generally the exercise of jurisdic- 
tion, in such a case, is unnecessary for relief or protec- 
tion in any forum, for any purpose, and that courts of 
equity will not take and exercise jurisdiction for vain 
and useless purposes. 

Entertaining the views I have declared in the prem- 
ises, I am of opinion and consider that there was and is 
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no error in the rulings and decisions of the circuit court, 
in the first, second, third, fourth, fifth, seventh, eighth, 
ninth, tenth, eleventh and twelfth bills of exception 
mentioned. 

The instruction asked for by the plaintiff in the sixth 
bill of exception mentioned to be given by the court to 
the jury was “that in order to perfect the equitable title 
set up as a defense to this action, a proper legal ten- 
der must, among other things, be proven to the satisfac- 
tion of the jury.” This instruction was asked after evi- 
dence was given to the jury as set forth in bills of excep- 
tion Nos. 1 and 2, as stated in said bill of exceptions 
No. 6. As has been stated, this instruction was refused 
by the court. This instruction is, I think, justly sub- 
ject to criticism and objection for vagueness, and as be- 
ing well calculated to mislead and deceive the jury in 
this case. It is asked to be given as an abstract proposi- 
tion of law, and assumes that a proper legal tender must, 
among other things, be proven to the satisfaction of the 
jury in order to perfect the equitable title set up as a 
detense to this action. What do the words, “proper le- 
gal tender,” as employed in this instruction mean, or 
what construction might a jury reasonably place upon 
them? Do they mean that the defendant should have 
actually tendered the price fixed in the award in money 
to the directors of the plaintiff, or to the stockhold- 
ers of the plaintiff, in order to perfect the defendant’s 
equitable title to the property, set up by the defense, or 
to some person, or persons, specially and expressly au- 
thorized for the purpose by the plaintiff's directors? It 
is manifest that a jury might give to the wordsemployed 
such construction and be thereby deceived and mislead as 
to the law. To whom isit meant by the words employed 
the tender should have actually been made? The 
instruction does not specify. The jury is left to deter- 
mine the legal question as to what persons or officers of 
the plaintiff a tender made to of the money were 
proper persons to pay or tender payment of the money to. 
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Again the instruction does not say tender of what,,,. 9 Term. 
whether the price in money fixed in the award or some- 
thing else. But there is another objection to this in- 
struction which is perhaps more serious than those already 
suggested and that is that the instruction assumed that 
there must have been a proper legal tender made in or- 
der to complete the defendant’s equitable title to the pro- 
perty. This I apprehend is not sound law according to 
the decision in 7 Cush. to which I have already referred. 
If the defendant after the award was made and notice to 
the plaintiff and defendant, thereof, and within the time 
specified in the award had, by its proper officers or agents, 
gone to the plaintiff’s office at seasonable hours of the 
day ready and prepared to tender the price money to the 
plaintiffand for the purpose of tendering and paying the 
money to the plaintiff in good faith and thén and there 
offered to pay the money to the persons or officers of the 
Company there found and was prevented from paying the 
money or tendering it to the plaintiff because the per- 
sons or officers there found were not actually authorized 
to receive it by plaintiff and on account thereof, the de- 
fendant was prevented from tendering or paying the money 
to plaintiff, or any person or officer, actually authorized 
by plaintiff to receive it, the equitable. title of the de- 
fendant to the property, could not be prejudiced thereby, 
but for many purposes it would be perfected as much as 
though it had actually tendered the price money to the 
plaintiff or to its directors—In that case the defendant 
would have complied with the award and the terms 
thereof, so far as it was reasonably in its power, and its 
failure was not because of its neglect or default, but be- 
cause of the default and neglect of the plaintiff. In a 
word if the defendant did all it reasonably could in good 
faith to tender aud pay the price money to the plaintiff 
according to the terms of the award, and was prevented 
therefrom by the absence or default of the plaintiff to 
have or provide any person at its office authorized to re- 
47 
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ceive the money, the defendant’s equitable title to the 
property could not thereby be prejudiced in any essential 
particular so as to deprive it of any of its equitable rights 
in or to the property, and practically it would stand for 
many purposes, so far as its equitable title to the property 
was concerned, just as though it had made an actual ten- 
der of the money to the plaintiff. But if it be admitted 
that the instruction, as asked, contains a sound abstract 
proposition of law and is relevant to the evidence before 
the jury, still I am clear in my mind that the plaintiff was 
not in fact and could not be prejudiced by the failure of 
the court to give it to the jury in the language asked by 
the plaintiff because the court did in substance and effect 
give the said instruction to the jury in and by the instrue- 
tion it gave to the jury, as far as proper, at the instance of 
the defendant which is stated in the twelfth bill of ex- 
ceptions. The court, asshown by the twelfth bill of ex- 
ceptions, did clearly instruct the jury that if they be- 
lieved from the evidence that the defendant, by its au- 
thorized agents, on the first day of June, 1871, at the 
office of the plaintiff did tender to the president and secre- 
tary of the plaintiff the sum of money specified in the 
award of the 19th of May, 1871, as and for the ascer- 
tained price and value of the premises in controversy and 
the other property in said award referred to, &e., then 
the action of the defendant was a sufficient compliance 
with the award. This, I think is a practical instruction 
and relevant to the evidence and substantially embraces 
the instruction asked by the plaintiff by clear implication, 
at the least. in truth there is no conflict or contest in 
the evidence or otherwise in the case about the fact o 

the price money having been tendered to the president and 
secretary (who was also treasurer) of the plaintiff on the 
first day of June, 1871, at the Company’s office, before 
possession of the property was taken by the defendant— 
the only contest or dispute in the case respecting the ten- 
der being made, was and is whether the tender made to 
the president and secretary of the plaintiff at its office, 
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was a good and sufficient tender under the circumstances 
of the case as stated in the premises. And as before sta- 
ted I think the tender so made to the president and sec- 
retary of the plaintiff at the office of the plaintiff was a 
good and sufficient tender in law, or in other words, a 
proper legal tender. And further I feel bound to declare 
that Iam unable to see, under the circumstances before sta- 
ted, that the plaintiff was or could have been prejudiced in 
the least by the court having refused to give the said in- 
struction mentioned in bill of exceptions No. 6 as asked— 
In the language of Judge Roane, in the case of Preston v. 
Harvey, 2H. & M. 67. “The doctrine seems to be estab- 
lished that a party shall not complain of, or reverse a judg- 
ment for an error which is beneficial to him. It is but 
pursuing the same principle to say that a judgment shall 
not be reversed for an erroneous decision, unless some 
injury could possibly have resulted therefrom to the party 
appealing. ‘The Court does not sit here to reverse judg- 
ments for erroneous opinions on mere abstract or imma- 
terial questions, but to give redress to parties grieved by 
the decisions of an inferior court.” “The court may re- 
fuse to give an instruction because it is so obscurely ex- 
pressed as to leave in doubt the meaning intended ;’ 
Levasser v. Washburn, 11 Gratt., 572; Harvey v. Epes, 12 
Gratt., 153. “An instruction which is susceptible of two 
constructions, one of which is erroneous, and which 
may, therefore, mislead the jury, should not be given.” 
Virginia Central R. R. Co. v. Sanger, 15 Gratt. 230; 
Boswell’s Case, 20 Id., 860. “If an instruction asked does 
not correcily expound the law, the court, as a general rule, 
may refuse to give it, and is not bound to modify it, or 
give any other instruction in its place,’ Rosenbaums v. 
Weeden, 18 Gratt., 785. “Though an instruction is not 
wholly correct, yet if the general refusal of it may mis- 
lead the jury, the court should accompany the retusal 
with an explanation to the jury, or should give them an 


instruction stating the correct proposition ;” 17 Gratt., 
472, 
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See also on this subject, Hopkins v. Richardson, 9 
Gratt., 486; Early v. Garland, 13 Gratt. 1 ; Baltimore & 
Ohio Railroad Co. v. Polly, 14 Gratt., 447; Ward», 
Churn, 18 Gratt., 801. At the first glance there seems 
to be some clashing and inconsistency in the decisions of 
some of these cases, but a close examination and analysis 
will, I think, harmonize them. Perhaps some of them 
may need some modification, on a pruper occasion. Ques- 
tions not dissimilar in principle to that now under con- 
sideration have been considered and acted on by this 
Court. In the case of Beatty v. B. & O. R. R. Co. 6 W. 
Va., 389, it was decided that “An instruction given by 
the court, which, upon the state of the evidence given by 
the party excepting, could not be injurious to him, is no 
ground for reversing the judgment.” See also Colvin v. 
Menifee, 11 Gratt., 87. Most that [have said in relation 
to the instruction stated in the sixth bill of exceptions, 
and most of the authorities cited bearing thereon, apply 
to the seventh, eighth and tenth bills of exception and © 
the instructions therein stated, as well as other principles 
and law hereinbefore stated. 


No exception appears to have been taken to the judg- 
ment of the court in overruling the plaintiffs motion to 
set aside the verdict and judgment in the cause; it is 
therefore unnecessary to consider the action of the court 
in this respect. 


Upon full consideration of the whole case it seems to 
me that there isno error in the judgment of the circuit 
court, for which the same should be reversed for the 
reasons above stated. The judgment of the circuit court 
must, therefore, be affirmed with costs and $30 damages 
to the defendant in error against the plaintiff in error. 


Hoffman and Moore, Judges, concurred. 


Paull, Judge, did not sit in the argument and decision 
of this case, by reason of being a tax payer and resident 
of the said city of Wheeling. 


JUDGMENT AFFIRMED. 
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incorporated academy, the clause of conveyance to the president 
and trustees is accompanied by general words, that, alone, might 
or might not create or imply a condition, upon the failure to per- 
form which the estate in the president and trustees would, ipso 
facto, or upon entry, determine and revert to the bargainor, fol- 
lowed by words declaring and defining a condition on which the 
estate will revert; and, in a subsequent deed, without the appear- 
ance of any other intent than the release and extinguishment of 
the right of reverter, the general words are transcribed, and the 
special provision is omitted—the former words are not construed | 
to create or imply such a condition. 
2. In an action of ejectment, when an issue has been regularly made, 
though the oath administered tothe jary, well and truly to try 
the issue joined, is sufficient, an oath, to speak the truth of and up- 
on the premises, is not objectionable. 


. Proof that a corporation has an estate in fee in Jand—whether up- 


i 


on the dissolution of the corporation, the estate would revert to 
the grantor or not—is sufficient to support a finding by the jury, 
that the plaintiff has an estate in fee. 

4. When, from documentary evidence and facts not controverted, 
the right of a plaintiff to a verdict is established conclusively, an 
instruction—whether it properly state the law or not—can 
not injure the defendant, and furnishes no ground to reverse a 
judgment in favor of the plaintiff. 


Writ of error and supersedeas to a judgment ot the 
circuit court of Kanawha county, rendered on the 19th 
day of June, 1874, in an action of ejectment therein 
pending, wherein the president and trustees of Mercer 
Academy were plaintiffs, and M. M. Rusk and the heirs 
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of David Ruffner, deceased, to-wit: William H. Rufiner, 
———David L. Ruffner, Arthur H. Howell and Ann Howell 
his wife, R. E. Putney, Jr., Susan E. Thayer, James 
Putney, Ann E. Doyle, Lewis Putney, Henry Norton 
and Mary Norton, (the latter defending by James H. Nash 
her guardian ad litem,) and Lewis Ruffner, Jr., and Ernest 
H. Ruffner as trustees, were defendants. The appeal 
was taken by the defendants. The other facts appear 
in the opinion of the Court. 


The Hon. Joseph Smith, judge of said circuit court, 
presided at the trial therein. 


William H. Hogeman and James H. Nash for the ap- 
pellants. 


Smith & Knight for the appellees. 


HorrMan, JUDGE: 


In and by an act of the General Assembly of Virginia, 
passed on the 18th day of February, in the year 1818, 
it was recited, that a number of the inhabitants of the 
county of Kanawha had by voluntary contributions, pro- 
cured a suitable lot of ground in the town of Charleston, 
and had erected thereon a suitable edifice for the lauda- 
ble purpose of educating the youth of the county ; and 
had prayed that an act might pass, incorporating the 
then present and future contributors to that meritorious 
object: And, therefore, it was enacted that the then 
present trustees of the seminary and their co-contribu- 
tors toward the procuring of the lot of ground and _ the 
erection of the building, should be a_ body politic 
and corporate, by the name of The President and 
Trustees of the Mercer Academy, and have _ perpet- 
ual And that for the better governing 
and well ordering of the affairs of the corporation, there 
should be annually elected a president and six trus- 
tees, by the persons who had theretofore, or should 
thereafter, contribute the sum of $20 or upwards to 
the funds of the academy; which elections should be 


succession : 
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held at the academy, on the 4th day of July, annually 55, ,ucry term. 
but if an election should not be held on that day, the cor-—_y,,,,, 
poration should not, for that cause, be deemed dissolved, Acdemy 
but it should be lawful to hold the election at such other B"* 
day as might be provided by regulations and by-laws ; 

and that the president and trustees in office should, in 

all cases, continue in office until their successors should 

be elected: That the president and trustees, by the cor- 

porate name, should be capable, in law, to purchase, re- 

ceive and hold, they and their successors forever, any 

lands, rents, goods and chattels which might be pur- 

chasel by, or devised or given to them for the use of the 
academy, and to lease or otherwise dispose of the same, 








in such manner as to them should seem most conducive 
to the interest of the academy; provided, however, that 
not less than a majority of the trustees, should be suffi- 
cient to authorize a sale of any real estate belonging to 
the institution: That the president and trustees should 
have power, from time to time, to make and establish 
by-laws and regulations, and amend or abolish them ; 
and to appoint professors, teachers, a librarian, sec- 
retary and treasurer, and determine their salaries, and 
prescribe their duties, when not prescribed by the act: 
That the president and trustees, or any four of them,— 
who should constitute a board—should have power to 
receive subscriptions for the academy: And that it 
should be lawful for the president and trustees (ora major- 
ity of them) to enter into any contract with the Govern- 
ment of Virginia, or The President and Directors of the 
Literary Fund, under the provisions of any law having 
for its object a general system of education, to convey 
the whole property belonging to the academy, real and 
personal, to such person or body corporate. as might by 
law be authorized to receive it; or to make such other 
less extensive contract in relation to the academy, as in 
the opinion of the majority of the trustees, might be best 
caleulated to advance and enlarge the usefulness of the 
seminary under their care and control. 
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On the 1st day of March, in the year 1829, David 
Ruffner, of Kanawha, made a deed to the president and 
trustees of the Mercer Academy, in and by which Ruff- 
ner recited that he was desirous to promote religion and 
learning by offering and increasing the opportunity of 
public instruction and worship, and of fulfilling a prom- 
ise and subscription theretofore made by him to the pres- 
ident and trustees of the academy; and, in considera- 
tion of the premises and $5 paid by them, he granted, 
bargained, sold and confirmed to the president and truse 
tees of the Mercer Academy, and their successors forever, 
(for the uses, purposes and trusts thereafter mentioned,) 
one acre of ground, in the town of Charleston, whereon 
Mercer Academy was then built—which was in the deed 
described ; to have and to hold the same forever, upon 
the conditions, trusts and uses following: That the pres- 
ident and trustees and their successors should hold, use 
and enjoy, according to the meaning and design of the 
act by which they were incorporated, for public instruc- 
tion, one moiety, the back or eastern part of the acre de- 
scribed ; and should permit the other moiety, upon Sec- 
ond street, to be built upon, improved or adorned for the 
purposes of public worship by the society of Christians 
called the Presbyterians, and by that society to be held, 
used and enjoyed for public worshipin all time to come: 
and that in the event any place of public worship erected 
on that moiety should be afterwards destroyed by fire or 
otherwise, and within the space of six years thereafter 
should not be rebuilt, then the president and trustees and 
their successors should hold and enjoy the last mentioned 
moiety to the same uses and purposes with the other 
moiety, tree from all condition, trust or use upon which 
it had been held before, whiist it was so built upon ; and 
that in the event that, for the space of six years together, 
there should be no academy or other house for public 
instruction on the back moiety, or for the same time on 
the other moiety on Second street, after it should have 
fallen tc the president and trustees upon the event before 














OF WEST VIRGINIA. 


eo 


provided—there being during the space of six years no sanuhey: 


place of public instruction on either moiety—then, in they, 


first event, the back moiety should revert to the heirs of 
Ruffner, and in the second event—there being no place 
of public instruction on either moiety for the term of six 
years after the president and trustees should have held 
or been entitled to hold, use and enjoy both moieties for 
public instruction—both moieties should revert to the 
heirs of Ruffner. 

On the 10th day of July, in the year 1882, Ruffner 
made to the president and trustees another deed, gene- 
rally in the exact language of the former, except that he 
omits entirely the provision that “ in the event that, for 
the space of six years, together, there should be no acad- 
emy or other house for public instruction on the back 
moicty, or for the same space of time on the other moiety, 
after the same should have fallen to the president and 
trustees in the event provided for—there being during 
such term of six years no place of public instruction on 
either moiety—then, in the first event, the back moiety 
should revert to his heirs; and in the second event—there 
being no place o public instruction on the other moiety 
for the space of six years after the president and trustees 
should have held or been entitled to hold, use and enjoy 
both moieties tor public instruction—both moieties should 
revert to his heirs.” 

By subscriptions and voluntary contributions, about 
the year 1818, an academy was erected on the back lot. 
Under the auspices of the president and trustees, public 
instruction was given on this lot most of the time thence 
until April, 1861, during the latter part of which time, 
one of the heirs of Ruffner was principal and conducted 
the school. From the commencement of the war till 
the 4th day of July, 1872, there was no meeting of the 
corporators or trustees. From July, 1861, until April, 
1872, the property was frequently, and after that time until 
July, 1865, was continuously, in the possession of troops 


48 


ary Term. 





Mercer 
Academy 


Vv. 
Rusk. 


378 
1875." 
January Term. 


Mercer 
Academy 
v.° 


Rusk. 


SUPREME COURT OF APPEALS 


of the United States Army. The house was much dilapi- 
dated when it was left by the troops, From April, 
1861, till the spring ot 1866, there was no school on the 
property. In the year 1866, with the consent of indi- 
vidual corporators or trustees a school, and in 1867, a 
colored school, was conducted in the house on the lot 
In the year 1869, one of the heirs of Ruffner authorized 
M. M. Rusk to do so, and he took possession of the 
property. 

On the 20th day of October, 1873, the president and 
trustees of the academy instituted an action of ejectment 
against Rusk, in which, subsequently, the heirs of Ruff- 
ner, on their motion, were made defendants with Rusk. 


The facts stated appear in bills of exception. 


There is no controversy about the moiety of the acre 
conveyed, lying on Second street, upon which is the 
meeting house, used and enjoyed by the society of Pres- 
byterians. 

At the first thought of a conveyance of land for an 
intended purpose to continue forever, or without limi- 
tation, upon an indefinite condition, expressed or im- 
plied, that on the failure of the grantee or bargainee to 
use the land for such purpose, the estate in him shall, 
ipso facto, or upon the entry of the grantor or bargainor, 
determine and vest in him, the question arises—What 
failure or cessation to use the land for such purpose will 
constitute a breach of the condition upon which the es- 
tate will determine and revert. It is manifest that such 
a condition, with its performance or breach, will be at- 
tended with embarrassing and perplexing uncertainty 
and difficulty in its application. 


In the first deed already mentioned the bargainor 
avoided such vague and objectionable condition, and ex- 
pressly provided a more certain and satisfactory one. 
He did not employ or rely upon the words in the deed, 
following those of conveyance, ‘for the uses, purposes 
and trusts” mentioned, to have and to hold “upon the 
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constitute a condition, on the failure to perform which 
the estate would determine and revert ; but he expressly 
provided, that inthe event that for the period of six 
years, there should be no academy or house of public 
instruction on the back lot, then the same should re- 
vert to his heirs. 

From the recitals in the act of incorporation and_ the 
deeds, it would seem that Ruffner had agreed with the 
other contributors to the institution, that they should 
have the lot, and that they had erected thereon a con- 
venient and suitable edifice for the purpose of educating 
the youth of the county of Kanawha, before the passage 
of the act; or, at any rate, that Ruffner had promised to 
convey the lot on some terms. and had subscribed money 
or property to the corporation, before the execution of 
either of the deeds. Though the relative value of the 
lot as compared with the expenses of edifices and im- 
provements erected and contemplated at the time of the 
execution of the deeds, and properties, appurtenances 
and incidents of the academy, does not appear, it is 
probable that the former would be greatly outmeasured 
by the latter. The edifices that had been and might be 
constructed were liable to be destroyed by fire or force ; 
or, whether this should happen or not, in the many vicis- 
situdes of human affairs it might become impossible or 
very inconvenient for the corporators to perform the 
condition, andso prevent the forfeiture of the estate. 
And in such a contingency others might be as little cen- 
surable as Ruffner or his representatives. Under these 
circumstances, it may not have been deemed either just 
to the parties or propitious to the improvement and 
prosperity of the academy, that the lot should be subject 
even to the condition that, if for six years together, there 
should be no other house of public instruction thereon, 
it should, without a judicial enquiry or formal dissolution 
of the corporation, revert to Ruffner’s heirs alone. 


conditions, trusts and uses” referred to, in themselves to,, 
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What, however, really influenced Ruffner’s action, 
“does not certainly appear, and is not at all indispensa- 


ble to the construction of his acts. The latter, together 
—as far as they are now the subject of consideration—— 
are unequivocal. By the execution of the first deed, the 
estate in fee, in the back lot, vested in the president and 
trustees of the academy, subject only to the right of 
Ruffner that on a breach of the condition, the estate 
should revert to his heirs. This right was all that re- 
mained in Ruffner. The latter deed contained a tran- 
script of the words of the former (so far as this is import- 
ant) except the language whereby the right of reverter 
was reversed, but it omitted that language. This deed 
should be construed with reference to the estate in the 
president and trustees and the conditional right in Ruff- 
ner at the time ofits execution. In this state of the 
title the only intelligent purpose for which the second 
deed could have been made, and the only legal effect 
which it could accomplish, was to release and extinguish 
the contingent right of reverter, and so release the 
estate from the condition on which the right rested. 


If there had been but one deed, which at the same 
time transferred the estate and contained the words “for 
the purpose and trusts” mentioned, to have and to hold, 
“upon the conditions, uses and trusts” mentioned, with- 
out the language that specified the condition and _pro- 
vided for the reverter, the question whether the words 
created a condition, on the failure to perform which the 
estate would, ipso facto, or upon entry, revert to the bar- 
gainor, might be more difficult to solve; but the mere 
transcript of these words from the former to the latter 
deed, which—to effect the purpose intended---omits 
the definite and operative language with which the form- 
er words in the first deed were accompanied, should 
not be construed to create such a condition. 

Whether, upon a proper proceeding for such purpose, 
the corporation might be dissolved, and thereupon the 
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estate would revert, or the property would be distributed 


the purpose and trust mentioned in the act of incorpo- 


ration and the deeds, might be enforced, are inquiries of 


interest ; but they do not arise in this action. 


The plaintiffs filed their declaration ; the defendants 
pleaded that they were not guilty of unlawfully with- 
holding the premises claimed by the plaintiffs in their 
declaration, and upon this they put themselves upon the 
country, and the plaintiffs did the like ;- and a jury was 
sworn the truth of and upon the premises to speak. 


In the writ of right, as it formerly existed, the jury 
was charged to say the truth whether the tenant had more 
right to hold the tenement demanded, than the demandant 
had to have it,as he demanded it. By the statute re- 
lative to the action of ejectment, this action may be 
brought in the same cases in which a writ of right for- 
merly might have been. In the action of ejectment, 
however, a different form of issue is prescribed, though 
no form of the oath to be administered to the jury is 
mentioned. In ejectment, the declaration contains an 
allegation as to the estate claimed by the plaintiff, to 
which, literally at least, the plea does not respond, and 
the issue does not apply ; and yet the law requires that 
the verdict shall specify the estate. The oath that the 
jury shall speak the truth of and upon the premises—that 
is the declaration, plea and joinder—may be more com- 
prehensive and appropriate than the oath, truly to try 
the issue joined,—which is the usual and doubtless suf- 
ficient oath. At any rate, whichsoever may be prefera- 
ble, the oath to speak the truth of and upon the premises 
is as comprehensive as the other, and is not objectionable. 


On the trial, the plaintiffs offered as evidence, the two 
deeds that have been recited and considered, and the de- 
fendants objected. The court allowed the plaintiffs to 
read the deeds, and the defendants excepted.—The read- 
ing of the deeds was proper. 
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The plaintiffs having read the act of incorporation 
and deeds, and proved that one of the defendants, claim- 
ing under the others, entered upon and was in possession 
of the lot before and at the time of the institution of the 
suit—which was not questioned--and the other defendants 
having, at their own request, been made such: And the 
court having instructed the jury that the second deed 
created in the plaintiffs an estate in fee upon a condi- 
tion subsequent, liable to be defeated and revested in the 
grantor or his heirs, upon breach of the condition which 
was erroneous ;—the defendants moved the court to give 
to the jury certain instructions as to what was a breach 
of such condition, and what was an excuse for such 
breach, which the court refused ; and the court gave other 
instructions on that subject, to which the defendants 


objected; and the defendants excepted. As, however, 
the documentary evidence and other facts not contro- 
verted, established conclusively the right of the plain- 


tiffs to a verdict, whether the instructions or any of 
them properly stated the law or not, the giving or re- 
fusing to give them could not injure the defendants. 


The jury found for the plaintiffs the premises de- 
scribed in the declaration, and that they were entitled to 
an estate in fee therein.—The plaintiffs had a fee in the 
lot, which was properly designated in the verdict—no 
matter what, upon a dissolution of the corporation, 
might be its destination. 


The defendants moved the court to set aside the ver- 
dict and grant a new trial, because the verdict was con- 
trary to law and evidence.—But, as is manifest, the ver- 
dict was clearly right. 


It was considered by the court that the plaintiffs 
should recover the possession of the premises and costs. 
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: aa amd ie 1875. 
The judgment of the court was correct, and is affirmed, 5.505 ren, 


7 « ao Ss > s Ss, KK 
with damages and costs anes 
Academy 


Haymond, President, and Paull and Moore, Judges, pus. 
concur with Hoffman, Judge, in the foregoing opinion. 


JUDGMENT AFFIRMED. 
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ae Sa only by a substantial observance of, and compliance with, the re- 
quirements of the statute. 


2. The mechanic’s lien, created by section two, chapter seventy-five of 
the Code is discharged, unless the person desiring to avail himself 
thereof, within thirty days from the time he ceases to labor on or 
furnish material for such building and appurtenances, file with 
the recorder of the county, in which the house or other building 
is situated, a just and true account of the amount due him, after 
allowing all credits, together with a description of the property 
intended to be covered by the lien, sufficiently accurate for identi- 
fication, with the name of the owner or owners of the property» 
if known, which account shall be subscribed and sworn to by the 
person claiming the lien, or some one in his behalf. 


3. The statute contemplates a positive designation of the name of the 
owner, if known to the person seeking the lien. 


4, The subscribing the effidavit to the account is not the subscribing 
of the account contemplated by the statute; the account itself 
must be subscribed. 


An appeal, granted on the petition of the complainant 
below, from a decree of the circuit court of Putnam 
county, in a suit in chancery therein pending, wherein 
John Mayes was complainant and B. F.and Frank Ruff- 
ner, respondents. The facts sufficiently appear in the 
opinion of the Court. 

The Hon. Joseph Smith, judge of said circuit court, 
presided at the trial below. 
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_ : ) Mayes 
William A. Quarrier for the appellees. ae 

Ruffners. 

Moork, JUDGE. 





We meet this case upon an appeal from a decree ren- 
dered by the circuit court of Putnam county, on October 
25,1873. The object of the plaintiff’s bill was to en- 
force a mechanic’s lien, under the provisions of chapter 
seventy-five of the Code. The circuit court sustained 
the defendant’s demurrer to the bill, and dismissed the bill. 

A mechanic’s lien is of statutory creation, and can be 
maintained only by a substantial observance of and com- 
pliance with the requirements of the statute. 



























The first clause of section two, chapter seventy- 
five, Code, p. 475, enacts that: ‘Every mechanic, 
builder, artisan, workman, laborer or other person 
who shall do or perform any work or labor upon, 
or furnish any material in the erection or construction 
of a house or other building on land, or in altering or 
repairing any house or other building or its appurte- 
nances, by virtue of any contract with the owner thereof, 
or his agents, * * * * * shall have a lien for 
the value of such labor and material upon such house or 
other building and its appurtenances, and also upon the 
lots of land upon which the same is situated.” * * * &e, 
But section three declares that “Such lien shall be dis- 
charged unless the person desiring to avail himself 
‘thereof, within thirty days from the time he ceases to 
labor on or furnish material for such building and ap- 
purtenances, file with the recorder of the county in which 
the house or other building is situated a just and true 
account of the amount due him, after allowing all credits, 
together with a description of the property intended to 
be covered by the lien, sufficiently accurate for identifi- 
cation, with the name of the owner or owners of the 
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Mayes 


and sworn to by the person claiming the lien, or some 


Ruffners. ONe in his behalf.” 


It is plain that a mechanic’s lien is discharged unless 
the person desiring to avail himselt thereof complies with 
the provisions of the statute. 

First. He must file, within thirty days from the time 
he ceases to labor on or furnish material for such build- 
and appurtenances, with the recorder of the county in 
which the house or other building is situated, a just and 
true account of the amount due him, after allowing all 
credits. 


Second. With such account he must file a description 
of the property intended to be covered by the lien, suffi- 
ciently accurate for identification ; and 

Third. The name of the owner or names of the owners 
of the property, if known. 

Fourth. The account must be subscribed by the person 
claiming the lien, or some one in his behalf. 

Fifth. The account must be sworn to by the person 
claiming the lien, or some one in his behalf. 

The account filed with plaintiff’s bill as exhibit A, 
purporting to be a certified copy of the account filed 
with the recorder of Putnam county for the purpose of 
retaining the mechanic’s lien, is not a substantial com- 
pliance with the requirements of the statute: Because, 

First. The name of the owner of the property is not 
designated. The expression; “and upon land new or 


formerly owned by Benjamin F. Ruffner, in the county of 


Putnam and State of West Virginia, and now occupied by 
said Frank Ruffner,” is not positive as to the owner. 
The statute contemplatesa positive designation of the 
name of the owner, if known to the person seeking the 
lien. 


Second. The account is not subscribed to by the plain- 


tiff, nor by any one in his behalf. The subscribing the 
affidavit to the account is not the subscribing of the ac- 
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count contemplated by the statute; the account itselfssnucye ter i 
must be subscribed. ~ 

I am, therefore, of opinion that the court below did 
did not err in sustaining the demurrer and dismissing 
the bill. The decree should be affirmed, with costs and 


damages. 


Mayes 


v. 
Ruffners. 


The other Judges concurred. 


DECREE AFFIRMED. 
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CHARLESTON. 


E.uis v. HEPTINSTALL. 
March 4, 1875. 


1. An attorney to the record, or the original counsel employed by a 
party to collect a debt, or conduct a suit, may constitute or ap- 
point another to act in his room or stead, if so authorized by his 
client. 

2. It may be conclusively inferred from facts and circumstances shown 
in evidence, that an attorney during the late civil war, was author- 
ized by his client, to receive payment on aclaim in his hands, in 
Confederate money—all the parties being and residing at the time 
within the Confederate lines. 


Appeal and supersedeas, granted on the petition of 
William Ellis. The decree from which the appeal was 
taken was rendered in the Mercer circuit court, on the 
11th day of September, 1872. . The parties to the suit, 
as shown by the printed record in the case were, Wil- 
liam Ellis complainant, and William F. Heptinstall, Au- 
gustus A. Chapman and others, respondents. 


The other facts appear in the opinion of the Court. 


The Hon. Henry L. Gillaspie, judge of said circuit 
court, presided at the hearing below. 


James W. Davis, for the appellant. 
Henry L. Gillaspie, for the appellees. 
PAULL, JUDGE: 


In February, 1861, A. A. Chapman, suing for the use 
of William Ellis, the plaintiff in the present suit, and 








it 
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the assignee of the bond for $420 made to said Chapman 
filed his bill against William F. Heptinstall and others, 


> eral rary +9} P 1e 10n 6 » Vv. 
for the recovery of said bond, and the subject to sale the jresiistan, 


land which had been sold by said Chapman ‘to said Hep- 
tinstall, and for the part purchase money of which said 
bond had been given. The beneficiary plaintiff in said 
suit, the said William Ellis, employed as his attorney, 
John Echols, who brought the suit in the name of Chap- 
man, for the use of said Ellis, filing the bill in February, 
1861. This bill was never answered by said Heptin- 
stall, or the other defendants, and in October, 1866, (no 
other proceedings ever being had therein) the following 
entry was made: “By agreement of the parties the fore- 
going cause is dismissed.” 


In January, 1871, the said William Ellis filed his bill 
in the present case, against the said A. A. Chapman, the 
said William Heptinstall and others, in which he sets 
forth the execution of said bond, by said Heptinstall to 
said Chapman, and the assignment thereof, by said Chap- 
man, to himself; his employment of said Echols to bring 
suit thereon, and making a transcript of the record of 
said suit, so brought, and hereinbefore referred to, an ex- 
hibit with said bill. The bill further alleges that plain- 
tiff never knew and was, neveradvised until within a few 
weeks before bringing the present suit, that the former 
one had been dismissed or stricken from the docket of the 
court ; that the order dismissing the same was made with- 
out his knowledge or consent ; further alleging that said 
order was fraudulently procured to be made: by said 
Heptinstali, and that said A. A.Chapman and said Hep- 
tiustall, did, without authority from the plaintiff, 
and without his knowledge and consent, procure said or- 
der to be made, and that the same was in fraud of the 
plaintiff ’s rights ; that the said A. A. Chapman was not 
at any time attorney or counsel for the plaintiff, in or 
about said suit, or about the collection of said debt ; that 
said bond, and no part thereof, was ever paid to the said 
plaintiff, but that the same is still due and unpaid, and 
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now remains in the papers of the original suit, and pray- 
ing that the land may be sold for payment of said bond, 
and for general relief. 


Defendant Heptinstall answered the bill, admitting the 
purchase of the land, and the execution of the bond, and 
the bringing of the former suit ; and alleging that some 
time in the year 1863 he paid the whole amount of said 
bond to said Chapman, believing that he had a right to re- 
ceive the same, both as agent and attorney for the plain- 
tiff, acting in the place of said Echols, who was then an 
officer in the Confederate army ; that in 1866, said Chap- 
man moved the court to dismiss the suit, which was done, 
and in May, 1867, said Chapman acknowledged a deed, 
conveying said land, and which deed is now on record, 
and denying all fraud in these transactions. 


A. A. Chapman, defendant, also answered the bill, admit- 
ting the execution and assignment of said bond, and the 
bringing of the original suit by said Echols ; alleging that 
being asked by said Echols to attend to any of his casesin 
the courts of Mercer county, he promised to do so; and 
that some time after being applied to by Heptinstall to 
know to whom he could pay the money, which seemed 
to be due to the plaintiff, (said Echols having gone into 
the Confederate army,) he replied that he supposed that 
he was authorized to receive the money for Ellis; that 
the money was received, being what was known as Con- 
federate money, the only currency in use at that time in 
that section of the country ; that said money was funded 
by him in the name of the plaintiff, pursuant to an Act 
ot Congress of the Confederate States ; but he is not sure 
that he informed the plaintiff of what he had done until 
after the close of the war, when Confederate money and 
bonds were worthless ; that he has no recollection in re- 
gard to the dismissal of the former suit, but has no 
doubt that he assented to the same, and denying all fraud, 


&e. 
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The principal evidence is found in the depositions of. 
the parties themselves. Defendant Heptinstall, testifies 
that he had a letter from said Echols in 1862 or 1863 
saying he would take Confederate money for all the debts 
for which he had brought suit, but this letter was not 
produced: he testifies further that the payment was act- 
ually made to Chapman some time in the year 1863, in 
Confederate money, he believing that Chapman was au- 
thorized to receive the same. 


Chapman also testifies that he received Confederate 
money in payment of said debt, and that the same was 


funded in accordance with the Act of the Confederate 


Congress. 

The first question presented for our determination is, 
was defendant A. A. Chapman the counsel of plaintiff 
Ellis in this cause, and clothed with the usual authority 
of an attorney in the management of suits and the col- 
lection of debts? It is true that he never was personally 
employed by the plaintiff himself'as his counsel in the 


former suit, and plaintiff expressly denies that he ever 


knew that he claimed to act as counsel for him in that 
case, and that said Echols was the only party whom he 
had employed as his counsel for bringing the suit and col- 
lecting that debt. While this is admitted by the defend- 
ant, Chapman claims to have been counsel for the plain- 
tiff by virtue of authority derived from said Echols, the 
original counsel, who had requested him to attend to his 
cases in Mercer county, and that he, Chapman, had prom- 
ised to do so—said Echols having gone into the Confed- 
erate army. By virtue of his authority, so derived, he 
acted as counsel in the conduct of the suit, and received 
payment of the debt from defendant Heptinstall. 
Counsel or attorneys to the record have now large 
powers in conducting the suits, and often concluding the 
interests of their clients. They are selected by parties 
for what are regarded as their ability, learning, integrity 
and fidelity, which are qualities of a personal character, 
and their duties and powers are not of a nature to be del- 
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egated to others by the attorneys who are first entrusted 
therewith. Others may, indeed, be requested or ap- 
pointed by them to act in their place, but such appoint- 
ment must first be authorized, or subsequently ratified, by 
the client, to give it validity. 

In the present case, such authority seems to have been 
given by the plaintiff to the original counsel, and upoa 
that authority we presume the appointment was made, 
The authority was of a general nature, referring to the 
appointment of no particular person. We cannot other- 
‘wise construe the following language employed by the 
plaintiff in his bill: “He charges that General John 
Echols was his attorney, and brought said suit in chan- 
cery in the Mercer circuit court, and filed said bond 
with the bill. That some time after the close of 
the war General Echols removed from this State and 
ceased to practice in the Mercer cireuit court. That 
your orator rested easy, supposing that General Echols 
had procured some other attorney to attend to the case, and 
that the same would be properly attended to by the said 
Echols or his associate, and never was advised or knew — 
better until,” &e. Thus the plaintiff was acting upon 
the supposition, as he says, that some other attorney had 
been procured, by the one selected by himself, and, as we 
must presume from his language, from authority given 
by himself. Ifthe subsequent action of the counsel, so 
procured or appointed, was not in accordance with his 
wishes, it cannot vary or affect the validity of the ap- 
pointment. 

Regarding A. A. Chapman as the counsel for the 
plaintiff, had he a right to receive from the de- 
fendant Confederate money in payment of the bond on . 
which suit had been brought? 

An attorney or counsel may receive money in pay- 
ment of a debt due to his client, and the payment is 
valid. It is shown by the evidence in the record that 
Confederate States Treasury Notes were the only circulat- 
ing medium in the county when this payment was made ; 
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that the same were received in payment of taxes undery,,..° erm, 
the laws of the State of Virginia, under whose jurisdic-—,, 
tion the parties were then living; that the general busi- 

ness of the county was conducted by means of this cur- 
rency, in which payments were, almost, universally made ; 

that other payments had been made to said plaintiff, by 

the said Chapman, in Confederate money, from collections 

in his hands, and that he, plaintiff, had received and lost a 

large amount of Confederate money during the late war, 

and that he, plaintiff, was a true and faithful friend of 

the Southern Confederacy, acting at one time as a pro- 

vost marshal in the county of Monroe; from all which 

it must be conclusively inferred that said Chapman was 

fully authorized, by plaintiff, to receive Confederate mo- 

ney, at that time, in payment of said bond; and the pay- 

ment, thus made, must be regarded as valid and binding 

upon the plaintiff. 

After a careful examination of the evidence, although 
knowledge of this payment was not communicated to 
the plaintiff until after the close of the war, we do not 
think there is sufficient reason to justify the belief that the 
defendants designed, in this transaction, in making and 
receiving this payment, to commit a fraud upon the in- 
terests of the plaintiff. 


Vv. 
Heptinstall. 


The decree of the circuit court of Mercer county, made 
on the 11th day of September, 1872, must be affirmed, 
with costs to appellees, and $30 damages. 


The other Judges concurred. 


DeEcREE AFFIRMED. 
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CHARLESTON. 


Wyatt v. SIMPSON. 
March 4, 1875. 


1. The husband and wife are properly united as plaintiffs in a bill, 
the object of which is to protect and secure the wife’s rights 
and interests in her real estate—the same not being her sole and 
separate property. 

2. The owner of land sold for non-payment of taxes, pays to the 
recorder $5.99, when itis said he ought to have paid $6.04 as the 
true amount necessary to redeem. HeEtp: That this small dif- 
ference is such as might result from different modes of calcula- 
tion, and is too trivial in amount to invalidate a transaction of 
this character. 


3. The provision of law that the recorder shall give to the owner, 
who pays money for redemption, a duplicate receipt, and file one 
of such receipts in his office, is merely directory, and a failure to 
file the duplicate does not invalidate the redemption. 

4. A court of equity has jurisdiction to set aside a deed made by a 
recorder to a purchaser of land when the owner redeemed the 
same within the time required by law. 


Appeal from, and supersedeas to, a decree of the circuit 
court ef Wirt county rendered on May 8, 1874. The 
appeal was taken by Joseph H. Simpson and John A. 
Steel, two of the defendants below—O. L. Williams, 
late recorder of said county being the remaining de- 
fendant. The plaintitts below were Amanda Wyatt- 
and her husband, James Wyatt. 


The case is fully stated in the opinion of the Court. 


The Hon. James M. Jackson, judge of said circuit 
court, presided at the hearing below. 
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Walter S. Sands for the appellants. 


David H. Leonard for the appellees. 
PAULL, JUDGE: 


The plaintiffs Amanda Wyatt and herhusband, James 
Wyatt, filed their bill in the circuit court of Wirt county 
in September, 1873, alleging that a tract of about nine- 
ty-one acres of land belonging to the plaintiff Amanda 
Wyatt, had been sold for the taxes due thereon for the 
year 1868 ; that the plaintiff had redeemed said land by 
paying the amount of the redemption money to the re- 
corder of the county of Wirt, within one year of the sale 
thereof, the defendant Joseph H. Simpson, not being a 
resident of said county and not being found therein at 
that time---the receipt for said redemption money being 
filed as an exhibit with said bill; that this payment was 
made in October, 1870; that, notwithstanding, subse- 
quently, in December, 1871, the said Simpson applied to 
O. I. Williams, who was the recorder of the county, 
(C. B. Fisher being the recorder in 1870,) for a deed for 
said land; and that said recorder did execute a deed to 
said Simpson and one Steel, to whom he had assigned an 
interest in said land, and that said deed was recorded 
in the recorder’s office of said county; that said deed isa 
fraud upon the rights of the plaintiff, Amanda Wyatt, 
and acloud upon her title, &c., and prays that said deed 
may be cancelledand set aside, and that her title to 
said land may be perfected. 

A copy of said deed from the recorder to Simpson 
& Steel is made an exhibit with the bill. 


The defendants appeared and demurred to the bill on 
grounds which will be noticed hereafter. 

They also filed an answer, that is defendants Simpson 
& Steel, admitting the ownership of the land by Amanda 
Wyatt, the sale of the same for taxes, the purchase of 
said land by themselves at the time and for the amount 
set forth in the bill; that they had obtained a deed for 
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the same from the recorder, but. denying that they 
au» Knew, at that time, that the land had been redeemed, 
and ions all frand upon the rights of the plaintiff; 
the answer denies, moreover, the sufficiency of the re- 
ceipt, and alleges that the same has been materially altered 
since given, and that the same is aforgery and null and 
void. 


O. L. Williams also answers the bill, denying all 
fraud, and alleging, that the receipt is not in the hand- 
writing of C. B. Fisher, the former recorder. 


On these pleadings and exhibits, the cause came on to be 
heard, and a decree, (reciting that there was replication 
to the answers) was entered cancelling and setting aside 
the tax deed to Simpson & Steel, and directing them to 
convey their interest, by virtue of said deed, to the plain- 
tiff Amanda Wyatt, or, upon their failure, appointing a 
commissioner to do so, in their behalf. 


From this decree an appeal has been had to this Court. 


We notice first the demurrer to the bill ; two grounds 
are assigned, first, that the husband is improperly made 
a party plaintiff, with the wife, alleging that this is her 
sole and separate property, and that, therefore, she alone 
was the proper party. Upon looking into the deed 
dated April 1, 1867, conveying this land to the plaintiff 
Amanda Wyatt, we do not find that it conveys to her a 


‘sole and separate estate ; it simply conveys to her the 


land, and thereupon her husband’s marital rights attached. 
This is a bill to protect and secure her rights and inter- 
ests to this property. In this suit and its object his 
rights and interests are not adverse to her’s, but identi- 
eal with them, in which case it is proper that the hus- 
band should be united with her as a party plaintiff. 
The rule in suits of equity is, in ordinary cases, the same 
as at law ; and the husband must join in the suit. "Story 
on Pleading in Equity, sections 61 and 63; 1 Daniel’s 
Ch. Prac. 3d. Am. ed. 112. 
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The second ground of demurrer, that the receipt of the5,,,457 Tern. 
plaintiff was not properly authenticated, and not certi-— . 
fied as required by law, and that the amount alleged to 
have been paid was insufficient to redeem the land, are 
more properly matters of proof, rather than grounds of 
demurrer---they are in the nature of an answer to the 
bill, which is sufficient, on its face. The demurrer was 
properly overruled. 


Wyatt 


v. 
Simpson. 


We notice, in the second place, the defence set up in 
the answer of defendants, Simpson & Steel. It alleges 
that the redemption receipt, as given by C. B. Fisher, 
the recorder, has been materially altered since the same 
was given, and that the same is a forgery, and utterly 
null and void. It is said that the figures $5.99 are in 
lieu of “$5,” and that the word “being,” immediately 
following the figures “ $5.99,” are in lieu of the words “as 
part of;”’ and thus it is claimed that the recorder’s re- 
ceipt originally recited that he had received “ $5 as part 
of” the amount required to redeem, &c., while, as the 
receipt now reads, he received $5.99, being the amount 
required to redeem, &c.; and the defendants now insist 
that the receipt appearing to have been altered, it is in- 
cumbent on the party offering it in evidence to explain 
the appearance. 

Let us see how this applies in the present case. An 
alteration is an act done upon the instrument, by which its 
meaning or language is changed. If what is written 
upon or erased from the instrument has no tendency to 
produce this result, or to mislead any person, it is notan 
alteration. 1 Green. on Ey. sec. 566. Now it will be 
observed, on looking at this receipt, that the figures 
“$5.99,” said to have been thus altered from $5 in the 
first part of the receipt, and then recited as being the 
amount required to redeem, &c., correspond exactly with 
the last line of the receipt, where it is said that $5.99 is 
the whole amount required to redeem, &c. Now, in this 
last line, there is no alteration or erasure, and none is 
alleged ; thus the receipt, in all its parts, is consistent 
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with itself, and its integrity maintained ; what was writ- 
ten upon or erased from it has no tendency to change its 
meaning or mislead any person, and so is no alteration. 

Moreover, the receipt, whether altered or unaltered, 
not being, as claimed by defendants, for a sufficient 
amount to redeem the land, is of no value in their esti- 
mation, and they are not misled or injured by it. The 
fact alleged in the answer of Williams, the recorder, 
that the receipt is not in the handwriting of C. B. Fisher, 
the former recorder, may be true, and not affect, in the 
least, the genuineness or validity of the receipt. 


We now notice the /ast ground of defense relied upon 
by the parties, to wit: that a sufficient amount to redeem 
the land was not paid by the plaintiffs. The payment 
was made under the fifteenth and sixteenth sections of 
chapter thirty-one of the Code. It is alleged in the an- 
swer that the amount of purchase money to be repaid, 
with the requisite interest under the law, amounted at 
the time it was paid to $6.04, whereas the amount paid 
to the recorder was only $5.99; this would leave a defi- 
ciency of five cents. It was said in argument that the 
full amount necessary to redeem the estate must, at the 
peril of the plaintiffs, be paid to the officer ; and that the 
precise sum due must be ascertained and paid over, or it 
willbe fatal to the redemption of the land: and, to 
sustain this view, Blackwell on Tax Titles is cited at 


‘page 422. 


The Court is of opinion that this small difference of 
five cents is such as might well result from difference in 
the mode of calculation, and is so trivial that it should 
not be regarded as affecting the validity of transactions 
of this character. 


This case presents the question whether, under section 
sixteen of chapter thirty-one of the Code, the failure of 
the recorder to file a duplicate receipt in his office is 
fatal to the efficacy of the redemption. The section pro- 
-vides that the money necessary to redeem may be paid 
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to the recorder, in any case in which the purchaser, 


not reside or cannot be found in the county; and that a 
receipt therefor, showing when and by whom the pay- 
ment was made, and the amount paid, shall be signed by 
the recorder, and a duplicate thereof filed by him in his 
office. All the owner, who redeems, can do, is to pay 
the amount necessary for the redemption. He cannot 
compel the recorder to execute a duplicate receipt, or to 
file it. A construction by which he would lose his land 
without any fault of his own, when he had done all in 
his power to save it, would be unjust and oppressive. 
And so much of said section as requires the duplicate re- 
ceipt to be given and filed is merely directory. 


For the reasons before stated, the decree of the circuit 
court of Wirt county, rendered on the 8th day of May, 
1874, is affirmed, with costs and $30 damages to the ap- 
pellees. 


The other Judges concurred. 


DECREE AFFIRMED. 
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CHARLESTON: 


Smoot v. NEWBERRY. 


March 4, 1875. 


A. executes his note to B. foran amount three or four times greater 
than is due and owing from A. to B., and executes a deed of trust 
on acertain tract of land to secure its payment—this tract of land 
being all the visible real estate owned by A. at that time. Ata 
sale, made under the deed of trust, B. becomes the purchaser of 
the land at less than its real value. Upon these facts being al- 
leged in a bill filed by subsequent judgment creditors of A., and 
who were also creditors at the time of the execution of the deed, 
and being sustained by the evidence.—HELD: 


1875. 
January Term. 





That it is error to dismiss the bill, without an inquiry being first 
directed to ascertain the true amount due from A. to B., at the time 
of the sale, as well as of the value of the land, with the view of 
determining the proper mode and measure of relief to which the 
plaintiffs may be entitled, as connected with said deed of trust 
and sale. 


Appeal from, and supersedeas to, a decree of the cir- 
cuit court of Wyoming county, rendered on the 19th day 
of May, 1873, granted by a Judge of this Court on the 
petition of Richard Smoot, William W. McDonald, 
George W. Nighbert, Charles H. Greever, William I. 
Cook, John Lockard and William Ireland, the plain- 
tiffs below. The detendants below were Harman New- 
berry and Edward McDonald. 


The opinion of the Court contains a sufficient state- 
ment of the case. 


The Hon. Evermont Ward, judge of said circuit court, 
presided at the hearing below. 
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James M. Laidley, for the appellants. 


James H. Ferguson and Henry L. Gillaspie, for the 
appellees. 


PAULL, JUDGE: 


On the Ist day of September, 1866, the defendant, Ed- 
ward McDonald and wife, executed a deed of trust to 
William N. Henderson, as trustee, conveying all the in- 
terest of the grantor, Edward McDonald, being the one 
undivided sixth part of all the lands of which Wil- 
liam McDonald, deceased, died seized, in the county 
of Wyoming, on the Clear Fork of Guyandotte river, 
and from three to seven miles south-west from the Court 
House of said county, in trust, to secure to one Harmon 
Newberry the sum of $13,301 due by note, with legal in- 
terest thereon, from the date thereof. Said deed was duly 
admitted to record in said county, on the Ist day of Sep- 
tember, 1866. A sale was subsequently made under the 
deed, of the land thereby conveyed, at which sale the 
defendant Newberry, the creditor named in said deed of 
trust, became the purchaser at the price of $5,000, and 
adeed was executed to him by the trustee for the said 
land. 

The plaintiffs subsequently obtaining judgments against 
the said Edward McDonald, for various amounts of. in- 
debtedness, alleged to have existed at the date of said 
trust deed, and not denied in the answer, now filed their 
bill against the said Edward McDonald, and said Har- 
mon Newberry, alleging that the note given by said de- 
fendant McDonald to the said Newberry, for $13,301, and 
secured by said deed, is for a sum greatly in excess of 
the sum really due by him to Newberry ; that in conse- 
quence of this advantage thus possessed by Newberry, 
other parties were deterred from bidding at the sale of 
this land, in consequence of their knowing, or at least be- 
lieving, that said Newberry would run the price to at least 
the sum then appearing to be due by said trust, to- 
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wit: the sum of $16,532.10, a sum far more than said 
land would have sold for at that time—all of which is 
charged as fraudulent by the plaintiffs. The bill charges 
that said land is worth at least $15,000, and that this sum 
is perhaps double. what said McDonald owed Newberry, 
at the date of said deed of trust and note. The bill fur- 
ther alleges that whether the said Edward McDonald de- 
signed, by the execution of this trust deed, and the ac- 
knowledgement of so large an indebtedness to said New- 
berry, to defraud his creditors or not, the effect of the trans- 
action has been at least to hinder and delay them in the 
collection of their debts, and praying relief as against 
these parties, and that the land may be sold for the pay- 
ment of their claims. 


The defendant, Edward McDonald, did not answer 
the bill. 


The defendant, Newberry, filed his answer, alleging that 
himself and co-defendant, MgDonald, were adminis- 
trators of the estate of William McDonald, deceased, ; 
that in the course of that administration said McDonald 
became largely indebted to respondent, in addition to a 
large private debt which said McDonald owed him ; and 
to secure these debts, the deed of trust was executed; 
that the land being sold, he became the purchaser thereof 
at the price, of $5,000—as stated in the bill, asum which 


-at that time, was a fair price for the land, and denies all 


fraud in the transaction. Neither the bill or answer are 
made under oath. 


Some evidence is taken by the plaintiffs as to the 
amount of indehtedness due from defendant McDonald 
to defendant Newberry at the time of theexecution of 
said deed of trust, and as to the value of the land at the 
time of the sale, and its purchase by Newberry ; this evi- 
dence is found in sundry depositions in the record. 


Defendant McDonald testifies that he owed Newberry 
at the time of executing said trust deed, without speaking 
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positively, about $3,903, for stock bought of him, andan,,,.,J8”; 


ary Term. 


order for some money given on him; that he could not—— wus 


remember when any settlement was made between them, 
but that at the date of the sale and since, he was indebted 
to him about the amount before stated; that in 1857 or 
1858, his father had bought the land in said deed of trust 
mentioned, and that he considered the land worth what 
he paid for it at that time, 

Wm. W. McDonald testifies that Newberry had stated 
to him that his reason for taking said trust deed was that 
he and Edward McDonald were administrator of Wm. 
McDonald’s estate, and that Edward McDonald was 
making away with the estate, or the debts thereof, and 
he considered himself bound, and he took the deed to 
make himself safe ; and that the fair value of the land at 
the time of its sale to Newberry was $12,000, or $15,000. 

I. E. McDonald testifies that he thinks the land sold 
under said trust deed, worth at the time of the sale some 
$8,000 or $8,500. 


On behalf of defendants, L. B. Chambers testifies the 
value of the land on the day of sale to be $6,000. Heav- 
in Bane estimates its value at that time at $5,000. 

The defendant Newberry gives his deposition, but says 
nothing whatever as to the amount of his claim against 
defendant McDonald, as secured by said deed of trust, 
or of the value of the land at the time of the sale of the 
same and purchase by himself; he merely says it was 
the undivided half of the Stephen McDonald farm, and 
one-fourth of a piece of another tract, which he pur- 
chased at the sale. 


Some other testimony appears in the record, showing 
that Newberry had paid some of the debts of said de- 
fendant McDonald since his purchase of said land. 


While there is some conflict in the testimony touching 
_the value of the land at the time of its sale to Newberry, 
still we think it decidedly appears that the land was worth 


Smoot 


Ve 
Newberry. 
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very considerably more than $5,000, at the time of its 
sale---one of defendant’s witnesses fixing its value at, at 
least, $6,000—while plaintiffs’ witnesses fix it at $8,000, 
$8,500 or $12,000, or $15,000. 


The allegation in the bill that the note of defendant 
McDonald to Newberry for over $13,000 and secured by 
said deed of trust, was greatly in excess of the true 
amount due from him, is established by defendant Mc- 
Donald’s testimony, who says it was at the date of said 
deed about $4,000 ; and his testimony in this respect is 
in no wise contradicted. ‘The allegation of the bill in 
regard to this excess of indebtedness is not denied by 
Newberry in his answer, for all that he says in regard 
to it is consistent with the truth of the bill. Nor does 
he deny the fact in his testimony, or even refer to it. 
This acknowledgment of a large indebtedness of Mc- 
Donald, which does not exist, the giving of his note for 
three times more than was really due, and the execution 
of a deed of trust to secure the same on his real estate, 
and the subsequent sale of said land for less than its 
value, and its purchase by the creditor, do not seem to 
be acts in good faith towards the other creditors of Mc- 
Donald, and were adapted to hinder and delay them in 
the collection of their debts. 


We think, under these circumstances, the plaintiffs were 
entitled to a further investigation of these matters; to 
have an inqury directed as to the true amount due from 
defendant McDonald to said Newberry at the time of the 
sale of the land conveyed by said deed of trust, and of 
the value of the same at that time. Such an inquiry, 
properly conducted, would greatly tend to develope the 
mode and measure of relief to which the plaintiffs are 
entitled, as connected with said deed of trust, and sale 
to Newberry. Upon all the facts, as appearing in the 
record, we think it was error in the court below to dis- 
miss the plaintiffs’ bill, and its decree made on the 19th . 
day of May, 1873, is reversedand annulled with costs 
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‘5 cause } — 
to the appellants, and this cause is remanded to the cit-s.yuery Term. 
cuit court of Wyoming county for further proceedings, 


Smoot 
to be had in accordance with the views expressed in this yewherry. 


opinion, and the principles governing courts of equity. 


Haymond, President, and Moore, Judge, concurred. 
Hoffman, Judge, absent. 


DECREE REVERSED AXD CAUSE REMANDED. 
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WESTERN MINING AND MANUFACTURING COMPANY 
. v. 
PeyYTONA CANNEL Coat CoMPANY. 


March 4, 1875. 


1875. 1. Generally, when, in a deed, lines and corners are described, or when 
January Term. 7 “ ee 

from the statement of courses and distances or other descriptions, 
in connection with circumstances existing and manifest, or ascer- 
tainable, at the time of the execution ofthe deed, it is presumable 
that such lines or corners are those referred to in the deed, the 
statement of courses and distances is, in construction, controlled 
by the actual lines and corners referred to. 








2. But the mere circumstance that lines and corners are known to have 
been run and marked, or are found marked near where the cour- 
ses and distances mentioned in the deed run, is not conclusive that 
they are the lines and corners of the land referred to in the deed. 
And when there is no such approximation in the courses or length 
of the lines, or the marks on the corners, to the description in the 
deed, as to warrant the presumption that they are the boundaries 
of the land to which the deed relates, such marked lines should 
be disregarded. 


3. Lines and corners may be marked with the purpose to adopt them 
in a contemplated deed; but afterwards the marked lines and cor- 
ners may be abandoned, and mere courses and distances from cer, 
tain objects or points may be substituted. 


4. There is no uniform rule that the length of one line, as mentioned 
: in a deed, shall control the course of another line, or that the lat- 
ter shall control the former. Other circumstances will determine 

the adoption of the one or the other. 


5. Though the quantity of the land mentioned in the deed, will not 
control the boundary, when ascertained by the description, with 
other paramount circumstances, nevertheless, the correspondence 











h 
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of quantity given by a line in question, with the quantity men- 
tioned in the deed, or an approximation to such correspondence, 
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may be considered as tending to establish such line as the true Western Mining 
J & and Manufac- 


one. 


tends to retain a long narrow strip next to one of his lines; but if 
the courses and distances approximate closely to a line or corner 
of the tract owned by the grantor—especially if the description 
in the deed corresponds, exactly or substantially, with the descrip- 
tion in the title papers under which the land is held—it will be 
presumed that the lines mentioned are intended to reach the cor- 
ners and run withthe lines of the tract, though the trees marked 
and described have disappeared before the making of the deed. 


A writing solemnly signed, sealed, acknowledged before a magis- 


trate, and delivered, by a person, is evidence of his intent, so 
convincing and conclusive, that, at common law, generally, no 
evidence will be received to contradict it. 


8. In a court of equity, however, it may sometimes be proved that 


10. 


the deed was executed in mistake, and that, in fact, it embodies 
provisions different from those which the parties intended it to 
embody. But, even in this court, the deed is regarded as evi- 
dence so strong, that only other unequivocal evidence irresistibly 
conclusive, is sufficient to overthrow it. 


A stockholder in an incorporated company is not so jointly inter- 


ested with the other stockholders, or so identified with the corpo- 
ration, that his unauthorized and unwarranted acts will be deemed 
theirs, or in any manner bind them, to their detriment. 

It is not the duty of the owner of one tract of land to ascertain 
its boundary for the information of the owner of a coterminous 
tract, who, without himself ascertaining the boundary, constructs 
improvements on the other's tract, or on his own, in order to the 
better development of the former tract. The failure of the own- 
er of the land to obtain and communicate such information is 
neither actual fraud nor culpable negligence. 

If, under a mistake as to the true boundary, one such owner speaks 
of a part of his land, or treats it, as the land of the other, or ac- 
quiesces in acts of ownership by the latter over the land; this will 
not prejudice the title or right of the former, further than, under 
certain circumstances and upon proper proceedings, to create, and 
to subject the land to, a lien for permanent improvements made 
thereon, above the value of the use of the land; or to subject the 
title and possession to the operation of actual adverse possession 
continued long enough, under the statute of limitations, to bar an 


action of ejectment, 


12. Certainly such innocent, though erroneous statements or acts, made 





to or done in the presence of, the owner of coterminous land: 


turing Co. 


v. 
Generally, it will not. be presumed that a party granting land in-Peytona Cannel 
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without any purpose to deceive, and not relied on by the other as 
evidence of boundary, cannot render the party so speaking 
or acting, in any manner liable, in equity, to the forfeiture-of his 
own land, or the payment of money to indemnify the owner of 
the adjoining land for improvements he may have made on it, or 
for expenditures made elsewhere, in order to facilitate and enhance 
the use and value of the land owned by the other, as to the bound- 
ary of which the mistake has existed. 


8. The statements. acts, or acquiescence of the owner or claimant of 


land, are generally evidence against him, under all the circum- 
stances, more or less forcible: But, unless they are vitiated by 
actual fraud, or culpable negligence tantamount to actual fraud, 
and are relied on by another as the foundation of material action 
or acquiescence, they do not estop the owner of the land from as- 
serting and proving his title or boundary. 


14. In Virginia and West Virginia, generally, when a person has sold 


and conveyed a tract of land, described as containing a definite 
quantity, at a specified price, it is presumed that the estimated 
quantity was believed to be substantially correct—within five per 
cent. of exact accuracy—that this constituted a material element in 
the determination of the price; and that unless it appear that con- 
siderable uncertainty or actual risk as to the quantity was con- 
templated or intended; if in fact the quantity is afterwards ascer- 
tained to be materially less, and the purchaser properly asserts 
his right in a reasonable time and under reasonable cireum- 
stances, a court of equity will grant him relief. Though the sale 
be not by the acre, but by the tract in gross this, nevertheless, is 
now the rule of decision. But in many, perhaps in most cases 
of sales by trustees and other fiduciaries or officers, it may be dif- 
ferent. When there has been such a sale and conveyance as has 
been just described, and subsequently an excess of quantity is dis- 
covered, if upon no higher principle, at least upon that of mutu- 
ality of right between the vendor and vendee, the former as well 
as the latter should have redress. 


Because the parties have acted in material mistake as to the quan- 
tity that the tract of land sold contained, and so the vendor has 
agreed to take for the tract a price that, if he had known the 
quantity, he would not have taken, when there are no sufficient 
counteracting circumstances, the court will rescind the contract, 
unless the purchaser will voluntarily do what appears to be just. 
But, the vendor having sold and conveyed the entire tract, though 
supposed to contain a less quantity than in fact it did, and so 
having conferred on the purchaser an absolute estate at Jaw, the 
former should be content to take an additional sum, proportionate 
to the price paid, or agreed to be paid, as the excess of quantity is 
to the estimated quantity of the tract. 
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16. The purchaser ought to have the option, whether he will submit 1875. 


ee oe January Term. 
to a rescission of the sale or conveyance, or pay the additional,— ”, 


proportionate price for the excess. But, inasmuch as the vendor's We:iern Mining 
primary rightis to a rescission, subject, however, to the qualifica. turing Co. 
tion just stated, it would seem that, when by the vendor’s act Orpeytona Cannel 
negligence, or without the fault of the purchaser, the vendor’s Coz! Co. 
right to a rescission is extinguished, he can no longer be entitled 

to compensation against the purchaser: Though, perhaps, if it 

should clearly appear that the bargain was so advantageous to 

the purchaser, that, if the option of rescission or compensation 

remained with him, he would elect the latter, the court might 

compel him to pay the compensation. 


17. When the purchaser has sold and conveyed the land to another, 


for a valuable consideration, without notice of the mistake as to 
the quantity, the right of the first vendor to a rescission of the 
sale and conveyance made by him, is extinguished ‘| unless there 
be such mistake in the last sale and conveyance, made under such 
circumstances, that the vendor in that sale is entitled to a rescis- 
sion; when, perhaps, the first vendor having such a right against 
the latter vendor, may be substituted to his right against the pur- 
chaser from him. 


18. When a debtor conveys land to a trustee to secure the payment 


of debts, no definite price is fixed, and so the estimated quantity 
of the land is not an element in the fixation of the price. Conse- 
quently, excess in the actual quantity of the land, can not entitle 
the grantor in trust to a rescission of the conveyance, or compen- 
sation for the excess, 


19, The existence of antecedent debts is a valuable consideration for 


the conveyance or assignment of property to secure the payment 
of the debts, and the trustee and creditors are purchasers for a 
valuable consideration. 


20. Then, in such case, the trustee and creditors are not, in any man- 


9 


— 


ner, liable to the grantor in trust, on account of mistake in quan- 
tity, and the grantor has no right against them to rescission or 
compensation, to which his vendor may be substituted; and any 
right tiat, while the original purchaser owned the land, his vendor 
may have had, toa rescission of the sale and conveyance, is ex- 
tinguished, unless the trustees and creditors—or at any rate the 
latter—had notice of the mistake from which the right of the 
original vendor emanated. 


1. Possession of land is evidence that the possessor has the right to 
the possession that he enjoys. Generally, a person purchasing a 
tract of land, is presumed to‘-know who has possession of it, and 
to ascertain the character of the right by virtue of which he holds 
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the possession; or, if the purchaser fails to do so, he is charged 
with notice of the character of the right, so far as this may be 
necessary to sustain the possession. But the possession by a 
stranger to the title sold or conveyed, having no right of posses- 
sion whatever, is not notice, and does not put a purchaser on en- 
quiry, as to a mistake in a former sale and conveyance, relative 
to the quantity of the land—in no way pertaining to the right of 
possession—that gave the former vendor the right to a rescission 
of the sale and conveyance, or compensation for the excess. 


. Whether the time that would bar an action of ejectment for the 
recovery of land, or a verbal contract for the payment of money 
or for damages for an injury, elapsed before the discovery of an ex- 
cess in the quantity of land sold and conveyed, would barasuit 
in equity for the rescission of the contract or for compensation for 
the excess, or not, it may properly be asserted, that if the vendor 
does-not bring his suit within such time after the sale and convey- 
ance, he must make his election and demand, or bring his suit 
within areasonable time after the discovery of the mistake. He 
is not entitled to the time from the sale and conveyance to the dis- 
covery of the mistake, and the additional time thereafter that 
would bar an action, within which to bring kis suit. 


3. By deed dated the 31st day of March, 1851, P. granted to The V. 


C. C, Company, a corporation, a tract of land, described as six 
thousand one hundred and twenty-three acres, containing exten- 
* sive beds of cannel coal, at the price of $150,000, part in cash and 
part in stock, the actual value of which may have been more or less 
than its nominal value. In the spring of the same year the deed was 
accepted, and the consideration paid. The parties supposed the num- 
ber of acres mentioned was the actual quantity of the land ; but in 
fact it contained about six thousand nine hundred and seventy- 
three acres—about eight hundred and fifty more than was estimated. 
The V.C.C. Company made large improvements on and off the land, 
intended to facilitate the removal and transportation of its products. 
On the 6th day of September, 1859, The V. C. C. Company 
granted the land (except a part previously conveyed) to S. and B., 
trustees, to secure the payment of antecedent debts to several 
creditors. At this time none of the parties had discovered the 
mistake as to the quantity. The W. M. and M. Company, a cor- 
poration, claimed that whatever right P. had in or relative to the 
land, passed to it. In the spring of the year 1860, the parties dis- 
covered the mistake as to the quantity of the land. But The W. M. 
and M. Company made no demand or election to rescind the sale 
or conveyance. On the 25th day of September, 1865, 8. and 
B., trustees, sold and granted the land to J. B. S., at the price of 
$85,000—a sum but little more than necessary to pay the debts 
secured. The purchase, it seems, was made for the benefit of A. and 
others, some of whom were stockholders in The VY. C. C. Company 
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but others of whom were not. On the 23d day of December in 1875. 

the same year, J. B.S. granted the tract of land purchased by, anc on = 
granted to him, to A. and others. On the 24th day of March , 
1866, The W. M. and M. Company caused asummonsin chancery _ turing Co. 
to be issued against The V. C. C. Company; and in May of thepeytona Cannel 
same year filed a bill against the latter Company, and, it being “oa Go. 
assumed that A. and others had transferred an interest in the land 

to The P. C. C. Company, in the summer of the year 1867, amended 

the bill so as to make that company a party. The Plaintiff in 

these bills alleged that there was an excess in the quantity of the 

land granted by P. to The V.C.C. Company, but did not allege that 

either that Company or the trustees or creditors, at the time of 

the conveyance in trust, had any knowledge of any excess, or that 

The Y. C. C. Company, in any way, received or realized anything 

more for the land than if there had been no such excess, or any 

other matter that might entitle The V. C. C. Company to recover 

against any person, whomsoever, or subject its immediate grantee, 

or any one claiming through him to a rescission or compensation ; 

and did not allege or indicate on the part of The W. M. and M. Com- 

pany, any election or desire for a rescission, or any readiness to 

refund any money paid for the land, or to pay for any improve- 

ments made thereon. But the Plaintiffalleged a mistake in the deed 

as to one of the lines—an allegation not sustained—and sought a 

conveyance of that part of the land granted by the alleged mis- 
take:—Under such circumstances, and after such lapse of time 

from the sale and conveyance, and from the discovery of the mis- 

take, before the commencement of proceedings, and upon such 

pleadings, it is not proper to decree a rescission of the sale or con- 

veyance or compensation for excess of quantity. 


A grant of landis a mere transfer of such title or right thereto as 
the grantor, at the time of the grant, may hold or have, absolutely 
or contingently. 

. 
A grant does not imply an assertion of title in the grantor, ora 
covenant with the grantee to warrant the land. 


A bargain and sale of land, intended, under the statute on the sub- 
ject, to operate as a present conveyance or transfer, is not an as- 
sertion of title that will estop the bargainor, his heirs or assignees, 
from subsequent assertion of an after acquired title, and does not 
imply a covenant of warranty. 

A covenant of special warranty is not intended to bind the cove- 
nantor to indemnify the covenantee ages eviction or damage 
by reason of any title or claim not, at the time of the execution 


of the covenant, in the covenantor or some person acquiring it 
from or through him. 


If at the time of the execution of a grant or bargain and sale of 
land, with a covenant of special warranty, the title to the land be 
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1875. ina third person, not because of any act or default of the cove- 
January Term. “ f 
Sara nantor, and such person afterwards asserts and enforces the title 
Western Mining aa 1. . — : : 

aaa Mnieine against the cov enante e, the cov enant is not thereby broken, and 

turing Co. the covenantor is in no way responsible. 
v. 

—— eee. In such ease, if the covenantor, himself, afterwards acquires the 
title to the land, the title does not, by reason of the special war- 
ranty, vest in the covenantee, and the covenantor is nut estopped 
to assert it or grant it to another. 


. If, however, there be false and fraudulent representations as toa 
material fact, made by the grantor or bargainor, and relied on by 
the grantee or bargainee, and this be properly brought to the cog- 
nizance of a court of equity, it will there be a subject for consider- 
ation. 

. When a grantor, having title toa part of a tract of land, but not 
in fact having title to the residue thereof, covenants to warrant gen- 
erally a quantity not exceeding that to which he has title, and to 7 
warrant specially a quantity equal to or exceeding that to which 7] 
he has not title, the covenant of general warranty will be con- 
strued as applicable to the land to which the covenantor has title, 
and the covenant of special warranty, to the land to which he has 
not title. 


The opinion of the Court contains a sufficient state- 
ment of the case. 


The Hon. James W. Hoge, judge of the circuit’ court 7 
of Kanawha county, presided in said circuit court on the 
14th day of May, 1872, the date of the rendition of the 
decree appealed from. 


Thomas L. Broun, William A. Quarrier, Thomas B. 
Swann and Samuel A. Miller for the appellant. 


James H. Brown, Burlew & DuBois and James H. 
Ferguson for the appellees. 


HorFrMAN, JUDGE: 


Voluminous and complicated asis the record of this” 
case, the statement of a few prominent facts extracted 
from its contents, and the suggestion of a few principles 7 
applicable to the subject, will suffice to illustrate and con- — 
trol the decision of the points presented for adjudica- 7 
tion. 
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In the year 1849, William M. Peyton of Virginia,,,...8" 4 
owned a large tract of land in the County of Boone, ony iiau Mining 
Coal River and Drawdy’s Creek, Indian Creek, waters ineto” 
of Laurel Creek, tributaries of that river, and otherpestona cannel 
waters; in the larger parts of which were beds of cannel ©" ® 
coal of great value. Drawdy’s Creek and Indian Creek 
arise in the mountains of the country, and run, in the 
main, north-eastwardly into Coal River. The ridge di- 
viding the waters of Drawdy’s Creek, on the one side, 
from the waters of Indian Creek, waters ot Laurel Creek 
and other waters, on the other side, extends from near 
Coal River, southwardly, then south-westwardly, and 
afterwards suddenly changes its direction and extends 
south-eastwardly, to the head waters of Drawdy’s Creek. 

The tract includes the mouth of Drawdy’s Creek, and 
all the waters of Indian Creek. The lines on the west- 
ern and north-western sides of the tract, as far as it is 
important to notice them here, with numerous changes 
of direction, ran from Coal River, generally southward- 
ly, and crossed Drawdy’s Creek, to the point of the ridge 
already mentioned, and ran on the ridge as far as it has 
been described. These lines, which were numerous, ran 
sometimes on one side and sometimes on the other side 
of the summit ofthe ridge. The lines on the southwest- 
ern side of the tract were those of a grant from the 
Commonwealth of Virginia to Robert James, Frederick 
Molineaux and John Pollock, through whom, mediate- 
ly, Peyton acquired the title to the land. These lines, 
as far as they need be noticed, ran from a known corner 
of the tract, according to the calls of the grant, north- 
eastwardly to three maples, three oak saplings and 
chestnut, and thence north 39° east, 1,940 poles, to 
sugar and large sycamore on the northward side of Joe’s 
Creek. Its actual course, however, (as by a late survey 
ascertained) was north 413° cast—variant 23° from the 
call in the deed. 

On the 9th day of February, 1849, an act was passed 


rm. 





by the General Assembly of Virginia, incorporating 
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Peyton and such other persons as_he should associate 


Sm ——with him, as The V irginia Cannel Coal Company, for 
Western Mining ’ 
and Manufac- 


the purpose of mining, raising and transporting coal in 
the County of Boone onl ots counties named. 

In the year 1850, Peyton caused lines to be run and 
marked along the ridge dividing Drawdy’s Creek from 
Indian Creck and other waters, nearly corresponding 
with the lines of the lands to which he then had title: 
But, as far as_ is disclosed by the record, he did not 
cause any other lines to be run that are material in the 
consideration of this case. 

Under that act of the General Assembly,a number of 
persons, most of them resident in the city of New York, 
having subscribed stock amounting in the aggregate to 
one hundred thousand dollars, at a meeting of the sub- 
seribers, in New York, on the 25th day of January, 1851, 
the Company was organized. In the articles then adopt- 
ed, it was stated that a purchase from Peyton, of 6,000 
acres of coal land in the State of Virginia, was contem- 
plated, and that he was to convey to the Company, with 
warranty, 6,000 acres of coal land, acceptable to the 
Board of Directors, in kind, quantity and location, with 
a title perfect and unincumbered ; and the Company 
were to pay him therefor, in money, $60,000, and in 
stock subscribed for by him, $90,000—making$ 150,000 
Peyton and others were elected directors, and, it seems, 
Peyton was elected president. At a meeting of the Di- 
rectors, on the 27th day of January, at which Peyton 
presided, the proceedings of the previous meeting 
were confirmed, and the treasurer was authorized to call 
on the subscribers to the stock, to pay ten per cent., 
and to pay to Peyton, on the execution of his bond, 
$6,000, as earnest money. The proceedings were 
signed by Peyton, as president. 

Peyton returned to Virginia; and on the 22nd day of 
March, 1851, obtained two deeds, from different persons, 
for several tracts, constituting most of the lands on Draw- 
dy’s creek, extending to and adjoining the land previous- 
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day of the same month, he caused the deeds to be record- 


ed in the county of Boone. But there remained a com- 


ly owned by him, already described ; and, on the 24th ,,,, 


AL5 





1875. 
uary Term. 





Western Mining 
and Manufae- 


turing Co. 


paratively small tract on that creek, extending to thepeytona cannel 


lands of Peyton, for which he did not then obtain a deed. 


On the 3ist day of March, 1851, in the county of 
Roanoke, Peyton made a deed to the Virginia Cannel 
Coal Company, whereby it was witnessed that, in con- 
sideration of five dollars, he granted, bargained, sold, 
enfeoffed and confirmed to the Company, a tract of land 
on Big Coal River and some waters thereof, in the coun- 
ty of Boone, containing by survey 6,123 acres, bounded 
as in the deed is set forth: And he eovenanted that he 
was seised of a good title to 6,000 acres of the land ; 
that he had full power to convey it; that the grantee 
should have quiet possession thereof; and that he, the 
grantor, would warrant generally that quantity: And 
he covenanted that he would warrant specially the sur- 
plus of 123 acres. And, on the day of its date, he ac- 
knowledged the deed for recordation. 

The courses and distances of the different lines, as 
described in this deed, from the point of the ridge divid- 
ing Drawdy’s Creek from Indian Creek, to a chestnut 
oak ina patch of rocks, run on the ridge, and do not 
vary materially from the lines and corners found marked. 
From the chestnut oak at a patch of rocks, the course 
and distance mentioned in the deed, is south 34° west, 
1,030 poles. 
of the top of the ridge and the lines and corners marked 
thereon, and crosses Drawdy’s Creek twice, at a sharp 
bend thereof, and crosses a number of branches of that 
creek, 


This course runs considerably north-west 


The line includes in the tract granted consider- 
able parts of the two tracts for which Peyton procured 
deeds to be executed on the 22nd day of March, 1851, 
and about one hundred acres, or, perhaps less, part of a 
tract lying between the two just mentioned, for which 
Peyton did not obtain a deed till afterwards, 


Coal Co. 
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Generally, when in a deed lines or corners are de- 
‘scribed, or ‘when, from the statement of courses and dis- 
tances or other descriptions, in connection with circum- 


Peytona'¢ ‘Can: astances existing and manifest or ascertainable at the 
Coal 





time of the execution of the deed, it is presumable that 
such lines or corners are those referred to in the deed, 
the statement of courses and distances is, in construction, 
controlled by the actual lines and corners referred to. 
But the mere circumstance that lines and corners are 
known to have been run and marked, or are found 
marked near where courses and distances mentioned in 
the deed run, is by no means conclusive that these are 
the lines and corners of the land in the deed referred to: 
And when there is no such approximation in the courses 
or length of the lines, or the marks on the corners, to 
the description in the deed, as to warrant the presump- 
tion that they are the boundaries of the land to which 
the deed relates, such marked lines and corners should 
be disregarded. 


Often, lines and corners are marked with the purpose, 
more or less definite, to adopt them in a contemplated 
deed, but afterwards such purpose is abandoned, and 
mere course and distance from some certain object or 
point are substituted: And, often, lines and corners 
are found marked without any reason ascertainable by 
persons against whose interest their existence is urged. 

In this case, the lines marked on the ridge are numer- 
ous, short, and variant in course; and corners are 
marked at their termini. None of them correspond in 
course, or approximate a correspondence in length, to 
the line described in the deed. That line is long and 
straight, and no corner is mentioned at its terminus. It 
runs, at one place, as much as three hundred poles from 
the marked lines on the ridge, and, in the average, half 
that distance from those lines. The course and distance 
mentioned in the deed musi be construed to furnish the 
line of the land granted. 
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From the termination of the distance of this line, the;,,.uaty term. | 
course and distance mentioned in the deed as that of they jan mining | 
next line, would not reach what, as will be seen, is con- "4 Manafac 
sidered the actual corner of the land; but an extension peytona Cannel 
of the long line south 34° west 1,030 poles, to the distance ©" 
of 101 poles beyond that point, would reach a point on 
the ridge, from which the course of the next line, as men- 
tioned in the deed, south 44° east 533 poles, extended a 
distance of 31 poles, would reach the next corner. The 
extension ofthe long line to the point just mentioned 
would make the tract approximate more nearly to arect- 
angular form, but would not make any material change | 
in this respect. At the termination of the extension of 
this line suggested, on the ridge, no course or line is | 
found, and the line thence is not marked, and is not a | 
line of the land owned by the grantor. 

There is no uniform rule that the length of one line, 
as mentioned in a deed, shall control the course of an- 
other line, or that the latter shall control the former. 

Other circumstances will determine the adoption of the 

one or the other. Though the quantity of the land men- 

tioned in the deed will not control the boundary when 

this is ascertained by the description with other para- 

mount circumstances, nevertheless, the correspondence 

of quantity given by a line in question, with the quantity | 
mentioned, or an approximation to such correspondence, 
may be considered ; and where no other relevant cireum- | 
stances appear, or when other such circumstances are | 
equipollent, the correspondence of quantity will 
determine the establishment of the one rather than the 

other line. 

In this case, there is nothing sufficient to extend the 
line running south 34° west, beyond the distance men- 
tioned, 1,030 poles ; while the termination of the line at 
the end of that distance will make the quantity approxi- 
mate more nearly to that estimated, than the extension 
of this line to the top of the ridge, and the adoption of 


the line thence would do. 
53* 
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1875. 





January Term, Lhe course and distance of the next line, and the next 
Western MiningCO™er, as mentioned in the deed, are south 44° east, 
ane aaretze- 533 poles to three maples, two oaks and achestnut. On 
Peytona Canneithis course and at the end of this distance, no line or 
aCe. course is found marked. To run from the termination 
of this distance, the course and distance ot the next 
line, would leave a strip between the line of the land 
owned by Peyton and the land granted by the deed, 
about fifty poles wide at one end and a hundred poles 
wide at the other end, and fourteen hundred poles long. 
But a line from the termination of the line south 34° 
west, 1,030 poles, run south 34° east 562 poles—vari- 
ant 10° from, and longer by 19 poles than the descrip- 
tion—will reach the corner of the land owned by the 
grantor, at a point where, in the original grant under 
which he claims, the three maples, the three oak sap- 
lings and a chestnut, before alluded to, were described— 
though it does not appear that they remained standing 
when the deed was made. And the next line mentioned 
in the deed runs the course of the land owned by the 
grantor, as described in the original patent. This line 
is marked, though, in fact, it runs, according to the me- 
ridian recognized at the time the deed was made, north 
413° east—23° variant from the course mentioned in the 
original patent and the deed from Peyton to The Vir- 
ginia Cannel Coal Company. 

Generally, in the absence of facts or circumstances 
explanatory, it will not be presumed that a party grant- 
ing land intends to retain a long narrow strip next to 
one of his lines; but if the courses and distances ap- 
proximate closely to a line or corner of the tract own- 
ed by the grantor—especially if the description in the 
deed corresponds, exactly or substantially, with the de- 
scription in the title papers under which the land is 
held—it will be presumed that the lines mentioned are 
intended to reach the corners and run with the lines of the 
tract, though the trees marked and described have dis- 

.appeared before the making of the deed. 
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For the reasons stated, the line suggested, south 34°, us” Term. 
east 562 poles to the corner of the land euntel by the Western Mining 
Commonwealth to James, Molineaux and Pollock, is {inte 
considered the true line of the land granted by Pey tOMPeytona’ Canned 
to The Virginia Cannel Coal Company. seas 

As has been indicated, the line described as north 39° 
east, runs, in fact, with the line of the land granted by 
the Caen to James, Molineaux and Pollock, 
and at the end of the distance, 1,406 poles, terminates. 

This termination of the line will make the quantity in- 

cluded less, and more nearly approximate to the quan- 

tity estimated, than would the extension of the distance 

to a point from which the course of the next line and 

the distance extended, would reach the white oak and 

sassafras, corner to Toney’s survey—as to the location 

of which the parties agree. The course of this line 
mentioned in the deed, has to be varied about 7°, and 
extended about 90 poles, so that the line runs about 
north 20° west, 759 poles.—The former line properly 
terminates at the end of the distance mentioned, and 
the next line runs from that termination to Toney’s 
corner. 

The other lines of the tract have not been the subject 
of controversy in any form. 

Although, in the deed, the land is described as contain- 
ing, by survey, 6,123 acres, yet as far as from the record 

- 1s ascer tadestbe, a number of the lines of the tract were 
never marked, measured or run, till the year 1860. 

By the boundaries of the deed, legally construed and 
applied to the manifestations on the land and the history 
of the title, though the true coursesand length of some 
of the lines were not known at the time, or ascertained 
for years afterwards, the actual quantity of the land 
granted was about 6,973 acres—about 850 acres more 
than was estimated at the time of the grant. 


Ata meeting of the directors of the Company, in 
New York, on the 25th day of April, 1851, Peyton pre- 


ea, 
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January term. Sented the deed, with the understanding that the surplus 


Western Mining?! 128 acres was a gift, and it was resolved that the title 

“faving Co. to the land was satisfactory to the board: And ata mect- 

Peytona ‘cannellS of the subscribers of the Company, on the 28th day 
of the same month, it was resoived that the title to the 
land should be seneiptedl: : Andat a meeting of the di- 
rectors on the 6th day of May, 1851, it was recited that 
the title to the land had been examined and was accept- 
ed ; and it was ordered that the treasurer should pay to 
Peyton the balance of $30,000, not previously paid ; 
that the secretary should order bonds of the company 
to be prepared, for the sum of $30,000, and that these 
should be executed and delivered to Peyton; that the 
president and secretary should issue to Peyton certifi- 
cates for nine hundred shares of the tw enty -four hundred 
shares of the stock of the company, and that Peyton 
should file a receipt in full for the cash, bonds and 
stock. 

The consideration for the land was, by the company, 
paid in full to Peyton. 
And on the 25th day of June, 1851, the deed was ad- 

mitted to record in the county of Boone. 





At a meeting of the stockholders of the company, in 
New York, on the 3d day of May, 1852, directors were 
elected, and Peyton was left off the board; and at a 
meeting of the directors, at the same place, on the same. 
day, Henry A. DuBois was elected President. 

Peyton had made some openings in the land sold, and 
mined and removed coal therefrom before the sale. bak 
in the year 1852, DuBois, the new president of the com- 
pany, went on the land, and the company, through his 
agency, repaired and improved the mines and worked 
them. The company likewise contributed largely to the 
improvement of the navigation of Coal River, in order to 
the transportation of coal from the land. 


On the 14th day of March, 1853, an act was passed by 
the General Assembly of Virginia, incorporating Pey- 
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ton and such other persons as should be associated w it A Sanuary 


him, as The Western Mining and Manufacturing Com-y,,, 


pany, for the purpose of mining and manufacturing min- and Manofacs 
erals and other substances in the county of Boone andp,, tora a 
Coal Co. 


another county. 

In the year 1854, the subscribers to the stock of The 
Western Mining and Manufacturing Company organized 
that company, and elected directors. Peyton was a sub- 
seriber to the stock, and was elected a director. 

On the 12th day of December, 1854, William M. Pey- 
ton made a deed to Edwin Mitchell and Jesse E. Pey- 
ton, whereby it was witnessed that, in consideration of 
one dollar paid, William M. Peyton granted, bargained, 
sold, aliened, released and confirmed to Mitchell and 
Jesse E. Peyton, a tract of land on Drawdy’s Creek, be- 
ginning at a corner of the tract of The Virginia Cannel 
Coal Company, near the falls of the ercek, about a mile 
from its mouth, and running southward, with the lines of 
that tract, to a point mentioned, but not very distinctly 
designated, which is some place near the southern part 
of the tract granted by Peyton to The Virginia Cannel 
Coal Company, and extending, by boundaries generally 
deseribed, westward and northward; not, however, men- 
tioning any quantity: And Wm. M. Peyton covenanted 
that he would warrant the.land specially. On the 14th 
day of April, 1857, this deed was recorded. 

This grant was in fact for the benefit of The Western 
Mining and Manufacturing Company. 

The tract included the two tracts granted on the 22d 
day of March, 1851, one by Benjamin Byrnside and the 
other by Rachel Williams to William M. Pevton, and a 
tract lying between them, owned by Tetham Snodgrass, 
a part of ‘ick, however, was by the deed dated the 31st 
day of March, 1851, audia’ by Peyton to The Virginia 
Cannel Coal Company. 

The land, it seems, contains large quantities of cannel 
coal, and other coal, apparent on both sides of Drawdy’s 
Creek, at different points, from near the lower end to 
near the upper end of the tract. 
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On the 16th day of July, 1855, Tetham Snodgrass 


Wow inne a deed to William M. Peyton, whereby the former 


granted to the latter a tract of land on Drawdy’ s Creek, 


> tenes ane oe een the two tracts granted to Peyton on the 22d day 
Coal Co. 








of March, 1851, extending south-eastwardly to the land 
formerly ow neil by Peyton, and including the part not 
before owned by him, though granted by him to The 
Virginia Cannel Coal Company. 

On the 18th day of December, 1855, The Virginia 
Cannel Coal Company made a deed to The Western 
Mining and Manufacturing Company, whereby it was 
witnessed that in consideration of $1,280 paid, the for- 
mer company granted, bargained and sold to the latter, a 
tract of land—part of the land granted by Peyton to 
that company—on the south side of Coal River, includ- 
ing the mouth of Drawdy’s Creek, and extending up 
that creek to the line between the land granted by Pey- 
ton to The Virginia Cannel Coal Company and the land 
granted by him to Mitchell and Jesse E. Peyton. 

On the 6th day of January, 1857, William M. Pey- 
ton made another deed to Mitchell and Jesse E. Peyton, 
whereby it was witnessed that, in consideration of one 
dollar. paid, and other valuable considerations, William 
M. Peyton granted to Mitchell and Jesse E. Peyton, all 
his right, title and interest, legal and equitable, to and 
in six tracts of land on Drawdy’s Creek, including 
nearly all the land thereon. This deed comprehends 
most of the lands already mentioned for which Peyton 
obtained deeds on the 22nd day of March, 1851, and the 
land not owned by him when he made the deed to The 
Virginia Cannel Coal Company on the 31st day of 
March, 1851, but for which he obtained a deed on the 
16th day of July, 1855. The lines set forth in the deed 
vary somewhat, but not widely, from the lines caused 
by Peyton to be run on the ridge in 1851. The deed 
contains reservations and exceptions not important to 
be noticed in this case. The grantor covenanted that he 
would warrant the land generally, and that the grantees 
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should have quiet possession thereof, free from incum-;,,u9 


brance. 

On the 7th day of October, 1857, Mitchell and Jesse 
E. Peyton made a deed to The Western Mining and 
Manufacturing Company, whereby it was witnessed that, 
in consideration of $12,500 paid, and for other causes, 
Mitchell and Jesse E. Peyton granted to The Western 
Mining and Manufacturing Company the same lands 
with the like reservations: And Mitchell and Jesse E. 
Peyton covenanted that they would warrant the land 
specially. 

In the year 1853, Du Bois, the president of The Vir- 
ginia Cannel Coal Company, left the land owned by that 
Company, and in 1854 went to Europe in the interest of 
the Company ; and he did not return till late in the year 
1858. In the year 1854, Clement Smith, as agent of the 
Company, came to the land, and he remained there. In 
May, 1859, he was elected president, and he continued 
such till the dissolution of the company. 

In the year 1852, and thereafter for a number of years, 
that company opened mines on the land east of the ridge 
between Drawdy’s Creek and Indian Creek, and nearly 
north about one hundred poles from the chestnut oak at 
the patch of rocks, and made large and valuable im- 
provements for the mining and transportation of coal, 
and subscribed large sums to the stock of The Coal 
River Navigation Company, organized to improve the 
facilities for the transportation of coal from the lands of 
this and other companies, to the markets on the Ohio 
and Mississippi Rivers. 

In the year 1855, The Western Mining and Manufac- 
turing Company commenced the construction of a rail- 
road from Coal River, up the valley of Drawdy’s Creek ; 
and, inthe year 1856, made an opening, south-west, about 
one hundred poles, from the chestnut oak corner in the 
patch of rocks, and about eighty poles north-west from 
the line protracted from the chestnut oak south 
34° west; and the company made another opening, 
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January ‘term Perhaps one hundred and twenty, poles south-west 


Western Miningftom the chestnut oak, and five poles north- 
“turing Co. west from the line therefrom just mentioned. And, 
- Peytona Canneithrough this opening, The Western Mining and Manis. 

Coal. facturing Company made its drafts underground across 
the latter line into the land of the Virginia Cannel Coal 
Company, and removed therefrom large quantities of 
eannel coal: And The Western Mining and Manufac- 
turing Company, at large cost, constructed its railroad 
through its own land from Coal River to the first of 
these openings ; and erected dwelling houses, store hou- 
ses, mills and other structures on its land; and sub- 
scribed large sums to the stock of The Coal River Nav- 
igation Company, in order to promote and facilitate the 
mining and transportation of coal from the land claimed 
by it, already described. This company, likewise, cut 
timber on the land granted by Peyton to The Virginia 
Cannel Coal Company, between the long line south 34° 
west, and the top of the ridge. 

It seems that Smith did not know what the calls of 
the deed to The Virginia Cannel Coal Company were, 
and if he had known this, he did not know where the 
line south 34° west would run with reference to the top 
of the ridge; but, without special attention to the sub- 
ject, from the acts and information of agents of The 
Western Mining and Manufacturing Company, he sup- 
posed the ridge was the line between the lands of the 
different companies. 

Late in the year 1858, Du Bois returned to the land of 
The Virginia Cannel Coal Company. He had previous- 
ly obtained some general information as to the bounda- 
ry of the land; and when he returned and observed the 
operations of The Western Mining and Manufacturing 
Company, he supposed that company had encroach- 
ed and was operating on the land of The Virginia Can- 
nel Coal Company: And, consequently, in 1859, he 
caused a copy of the deed from Peyton to the company 

- to be obtained, and a partial survey to be made, which 
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demonstrated the truth of his apprehensions. And carlyj,oua 


in the year 1860, The Virginia Cannel Coal Company western Mining 
and Manufae- 
turing Co. 
se . . Vv. 
Mining and Manufacturing Company, or its tenants. Peytona Cannel 


Coal 


instituted an action of ejectment against The Western 


On the 6th day of September, 1859, The Virginia 
Capnel Coal Company made a deed to Walter C. Smith 
and Thomas L. Broun, trustees, whereby it was recited 
that the company was largely indebted to certain per- 
sons, and was anxious to secure the payment of all its 
indebiedness ; and it was witnessed, that the company 
granted to the trustees the tract of land on and near 
Big Coal River, stated to contain 6,000 acres, more or 
less—describing the land as it was described in the deed 
from Peyton to the company (exclusive of 128 acres con- 
veyed by that company to The Western Mining and Man- 
ufacturing Company ;) and granted to the trustees 861 
shares of stock, of twenty-five dollars each, in The Coal 
River Navigation Company ; in trust to secure a num- 
ber of several debts to a number of different persons, 
previously contracted and remaining unpaid ; amount- 
ing, in the aggregate, to $55,931.25 cents. Among these 
creditors were DuBois and Clement Smith, who were 
stockholders in The Virginia Cannel Coal Company ; 
but a number of the persons thus secured, as far as ap- 
pears by the record, were not such stockholders. On 
the 7th day of September, 1859, the deed was admitted 
to record. 

Early in March, 1860, under an order in the action 
of ejectment, a survey was made by John L."Cole, sur- 
veyor, superintended by counsel for The Virginia Can- 
nel Coal Company, and an agent of The Western Min- 
ing and Manufacturing Company, when, for the first 
time, as far as the record discloses, the parties ascertained 
the actual courses and distances of the lines across the 
ends of the tract granted by Peyton to the former com- 
pany, the prolongation of which, beyond what at the 
time of the execution of the deed was supposed to be 
54* 
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1875. 


January, Term.their length, occasions the excess in the quantity of the 
a ee niet? eet, above what was then estimated. asa! 
——.- On the 25th day of September, 1865, Smith and 
I the trustees in the deed made by The Virginia 
Coal Co. Cannel Coal Company to secure creditors, according to 
the provisions of the deed, soldand granted to John B. 
Storm of New York, at the price of $85,000, the tract of 
land, deseribed as containing 6,000 acres more or less, 
exclusive of the 128 acres—and as the tract containing 
6,123 acres conveyed by Peyton to that company and 
by that company to the trustees—and the 861 shares of 
stock in The Coal River Navigation Company. Itseems, 
however, that Storm, in fact, acted for persons who paid 
the purchase money, and to whom the land was by him 
afterwards conveyed, as will be stated. 

On the 2nd day of December, 1865, William M. Pey- 
ton, Mitchell and Jesse E. Peyton made a deed to The 
Western Mining and Manufacturing Company, whereby 
William M. Peyton granted to that Company all his 
right, title and interest to the excess of land conveyed, 
in mistake, by him to The Virginia Cannel Coal 
Company. 

On the 23d day of December, 1865, Storm made a deed 
to William H. Aspinwall, Henry E. Pierrepont, Wil- 
liam A. White, Abriel A. Lowe, Edgar 8. Van Winkle, 
Charles N. Emerson, Cornelius DuBois, John R. Acker- 
man, George W. Coster, Clement Smith, Charles M. 
Connally, Joseph B. Vandervort and William MeDon- 
neaugh, whereby it was witnessed that in consideration 
of the sum of $85,000, Storm granted to the other par- 
ties mentioned, the tract of land purchased by him and 
granted by Smith and Broun to him,as has been stated— 
undivided interests therein to be held by the grantees in 
proportion to the different parts of the purchase money 
paid by them, the respective amounts of which are in the 
deed set forth. : 


On the 24th day of March, 1866, The Western Min- 
ing and Manufacturing Company caused the summons 
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: Se atic a ee a es ee 1875. 
in this case to be issued—which was not served; and itty sony SUL 


April, 1866, an order of publication was entered, in which y ja, Mining 
it was stated that the object of the suit was to correct a *™ tee 
mistake in the deed made by Peyton to The Virginiapeston, eo 
Cannel Coal Company, dated the 31st day of March, ©" 
1851, so far as it conflicted with the deed made by Pey- 
ton to Mitchell and Jesse E. Peyton, and so far as the 
boundaries of the first mentioned deed included more 
than 6,123 acres of land. 

And in May in the same vear, The Western Mining 
and Manufacturing Company filed the original bill; in 
which the plaintiff alleged that there was an excess of 
quantity in the land granted by Peyton to The Virginia 
Cannel Coal Company, over what was estimated ; that 
William M. Peyton, Mitchell and Jesse E. Peyton con- 
veyed to the plaintiff the right, title and interest of the 
former in and to the excess; that The Virginia Cannel 
Coal Company quietly stood by and allowed The West- 
ern Mining and Manufacturing Company to make vast 
expenditures: And the Plaintiff praved that William 
M. Peyton, Mitchell, Jesse E. Peyton and The Virginia 
Cannel Coal Company be made defendants; and that 
the ridge be established as the line between the parties ; 
or that The Virginia Cannel Coal Company be required 
to pay the Plaintiff for the excess ot the land conveyed, 
above 6,123 acres, and the moneys which that company 
induced the Plaintiff to expend on its own land and on 
that of The Virginia Cannel Coal Company. 

It would seem that in the summer of 1867, The West- 
ern Mining and Manufacturing Company prepared an 
amended bill, in which the Plaintiffalleged that the true 
line on the south-east side of the tract granted by Peyton 
to The Virginia Cannel Coal Company, was the line on 
the south-east side of the tract granted by the Common- 
wealth to Molineaux, James and Pollock—called the 
James line; and made The Virginia Cannel Coal Com- 
pany, The Peytona Cannel Coal Company, William M. 
Peyton, Mitchell, and Jesse E. Peyton defendants ; and 
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Januaee Perm. Prayed that the court compel The Virginia Cannel Coal 


| 8 oy TT aS » tract of 6.19% acres. ex- 
apap erate 
twing Co. oo ict aes ae . 
Poytons CanneOWned by Peyton at the time of his sale and conveyance 
Coal ©. to The Virginia Cannel Coal Company, north-westwardly, 
so as to exclude the land between the line of the ridge 
and the straight line south 34° west, 1,030 poles. 

On the Ist day of April, 1869, William H. Aspin- 
wall, Henry E. Pierrepont and Henry A. DuBois made 
a deed to The Peytona Cannel Coal Company whereby 
it was witnessed that the three persons mentioned, granted 
to the company mentioned three thousand acres of the 
tract formerly owned by The Virginia Cannel Coal Com- 
pany, and by that company granted to Smithand Broun, 
trustees, and by them to Aspinwall and others—but the 
quantity was not set apart. 

In February, 1871, the Plaintiffs filed a supplemental 
bill, in which they allege that since the filing of the 
original bill, The Peytona Cannel Coal Company has 
become the owner of the 6,123 acres of land, less the 
128 acres formerly owned by The Virginia Cannel Coal 
Company ; and the Plaintiffs assert that the sale was by 
the acre, and that the company is entitled to compensation 
from The Peytona Cannel Coal Company for every acre 
in the tract over 6,123 acres; and pray that the latter 
company should be required to pay at the rate of twenty- 
five dollars per acre, with interest, for the excess; and 
that, besides the parties previously mentioned, The 
Peytona Cannel Coal Company be made a party. 

Ia some way—but it does not appear how—The Phil- 
adelphia Cannel Coal Company became the successor of 
The Western Mining and Manufacturing Company ; 
and became a plaintiff. 





The Western Mining and Manufacturing Company 
filed a bill for an injunction to stay waste, and filed a 
number of amendments to its bills ; Peyton filed a cross 
bill; The Western Mining and Manufacturing Company 
and The Philadelphia Cannel Coal Company filed a 
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number of supplemental bills and bills of review, or bills 
in the nature of bills of review; the Defendants, ory, 
most of them, filed answers to these various bills, or the ® 
more important of them; the Plaintiffs replied, some- 
times specially and sometimes generally ; the parties 
filed voluminous exhibits ; took and retook elaborate 
depositions, filed exceptions, and had surveys made ; and 
the Court made numerous orders and decrees ;—a detail- 
ed statement of which is not here important. 

The Plaintiffs urge, as the gravamen of their case, that 
Peyton, by mistake, instead of a description that would 
have made the boundary on the north-west side of the 
land granted by him to The Virginia Cannel Coal Com- 
pany, to run with the ridge, inserted the straight line 
south 34° west 1,030 poles. 


A writing solemnly signed, sealed, and acknowledged 
before a magistrate, and delivered, by a person, is evi- 
dence ‘of his intent, so convincing and conclusive, that at 
common law, generally, no evidence will be re- 
ceived to contradict it. In acourt of equity however, 
it may sometimes be proved that a deed was executed in 
mistake, and that, in fact, it embodies provisions differ- 
ent from those which the parties intended. But, even in 
this court, the deed is regarded as evidence so strong, 
that only other unequivocal evidence irresistibly conelu- 
sive, issufficient to overthrow it. 

In this case, there is testimony tending to prove that 
when Peyton executed the deedto The Virginia Cannel 
Coal Company, dated the 31st day of March, 1851, he 
intended to incorporate in it such description as would 
make the previously marked lines and corners on the 
ridge between Indian Creek, waters of Laurel Creek and 
other waters, on the one side, and waters of Drawdy’s 
Creek, on the other side, the boundary un the north- 
west ofthe land granted: But, on the other hand, 
there is testimony of witnesses, equally persuasive, if not 
more convincing, that for a reason stated by Peyton, he 
deliberately and intentionally discarded the lines and 


January Term. 


Vv. 
Peytora Cannel 








430 ’ SUPREME COURT OF APPEALS 


1873. sendin asf. ; ee ‘as ~ 
January vers, COMMers run and marked, from the chestnut oak in a patch 
Western nina” rocks, with the ridge, south-westwardly, and adopted 
and Manufac- sion > 2 ae eee ¢ F mr : 
titine Ca” the straight line, south 34° west 1,030 poles. To set 


Peytoua CannelfOrth and comment on the evidence on this subject, 

Coat. would be not only wearisome, but unprofitable. It may, 
however, be worth while to mention a few circumstances, 
as to which there is no controversy, that are forcibly sug- 
gestive, if together they are not absolutely conclusive, on 
the subject. 

Peyton, at atime when he scems to have been es- 
pecially occupied in the great work ot organizing The 
Virginia Cannel Coal Company, and completing the sale 
to that company of the land in question, when he had 
come from New York todo all that was necessary to be 
done in Virginia, tending to the accomplishment of that 
object, and at a season of the year when travel in the 
mountainous sections of the State was by no means agree- 
able or convenient, caused an agent, on the 22d day of 
March, 1851, to obtain from Richard Williams and 
Benjamin Byrnside, deeds for the two tracts of land al- 
ready mentioned on Drawdy’s Creek, including most of 
the land between the top of the ridge and the straight 
line south 34° west; and to go on horseback and take 
the deeds tothe court house of the county of Boone, and 
on the 24th ofthe month have the deeds admitted to re- 
cord, and await their recordation, and to take them to 
Peyton at Charleston ; and on the 8lst of the same 
month, in the county of Roanoke, Peyton executed and 
acknowleged the deed to The Virginia Cannel Coal Com- 
pany. 

It seems that, from the chestnut oak at the patch of 
rocks there were not Jess than eight successive lines and 
corners marked on the ridge. This number of corners 
was found as late as 1858. The straight line south 34° 
west, runs some hundreds of poles from some of these 
lines and corners, 

Evidently, Peyton—or whoever acted for him as 
draughtsman of the deed—had before him the notes of the 
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and corners from the point of the ridge near the creek, "“{yimGo” 

to the chestnut oak in a patch of rocks, as they Wer peyton’ Cannel 
> . ’ : Coal Co. 

set forth in the notes, and are found on the ground, with ~°*"° 


slight variations, such as are common, were adopted in 





the deed; but from that point, the lines and corners 
marked are discarded, and the line south 34° east 1,030 
poles, terminating at no object, is adopted. Peyton was 
a man of superior intelligence and business capacity, and 
a practical surveyor. It is inconceivable that he should 
discard the marked lines and corners before hii, and 
adopt the course and distance, so entirely different, un- 
less he intended the latter to be the line of the land he 
granted. No mistake asto this matteris at all plausi- 
bly explained. 





Indian Creek and the other waters on the south-east 
side of fhe ridge were mentioned in the notes of bound- 
aries in Peyton’s possession, and these streams were prob- 
ably familiar to him personally. If he had intended to 
confine the grant to the land on that side of the ridge, 
he would naturally have mentioned those waters by their 
names. But, when he adopted the long straight mathe- 
matical line, he might well be in doubt as to what waters 
it would cross. In that case, he would not wish to men- 
tion waters that the boundaries might not reach; and, 
on the other hand, he would not wish to mention only a 
part of the waters and omit others of equal importance, 
which the boundaries might reach, and so negatively in- 
dicate that the boundaries would not reach them. Avoid- 
ing this dilemma, the grantor simply described the land 
as on Big Coal River and some of the waters thereof. 

The courses and distances of lines, as they are un- 
derstood at the time when a calculation of quantity is 
made, furnish the basis of the caleulation. The same 

- courses and distances employed in the calculation are in- 
serted in the deed—though, in fact, they may be con- 
trolled and varied by marked corners called for, or other 
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Wunuawia™®e ascertained. The courses and distances, supposed to 
and Manufre- have been deemed correct when the deed from Peyton to 

The Virginia Cannel Coal Company was prepared, and 
therefore inserted in the deed, are, upon calculation, 
found to give the quantity mentioned in the deed—as 
nearly as two different calculations of quantity generally 
approximate the like result. If the other boundaries 
then supposed to be correct, and, with them, the various 
lines on the ridge, were then calculated, they did not in- 
dicate more than about five thousand acres within their 
limits—a thousand acres less than Peyton was bound to 
furnish, in order to effect his purpose ; and manifestly it 
at once appeared to him, that he must add about a thou- 
sand acres on the side of the ridge next to Drawdy’s 
Creek, or elsewhere, in order to accomplish his great and 
cherished object. As we see, he did discard the lines on 
the ridge and adopted a line that included the quantity 
stipulated for, and something more, the conclusion is 
very strong that he intended to do what, in fact, he did 
do. The subsequent discovery that Peyton was mistaken 
as to the actual width of the tract at each end, and that 
consequently his estimate did not reach the actual quan- 
tity in the tract as afterwards ascertained, does not influ- 
ence the presumption as to what, at the time of the exe- 
cution of the deed, he intended. 

There is, then, clearly, no sufficient proof of mistake 
in the call in the deed, tor the line from the chestnut oak 
in a patch of rocks, south 34° west 1,030 poles, to induce 
the action of a court of equity. 





v. 
Peytoua Cannel 
Coal Co. 


The Plaintiffs attach much importance to the action 
of Peyton after his grant to The Virginia Cannel Coal 
Company. 

A stockholder in an incorporated company is not so 
jointly interested with the other stockholders, or so 
identified with the corporation, that his unauthorized 
and unwarranted acts will be deemed theirs, or in any 
manner bind them, to their detriment. 
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veyance to The Virginia Cannel Coal Company, his do-y, 
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Western Mining 
minion over the land ceased, unless as the agent of that #4 Mumufac- 


company it was continued or revived. If, in 1854, whenp 
Peyton made the deed to Mitchell, and Jesse E. Peyton, 

for the benefit of The Western Mining and Manufac- 

turing Company, he remained a stockholder in The Vir- 

ginia Cannel Coal Company, he was nothing more. He 

had no authority, by his acts, declarations or acqui- 

escence, to bind the tormer company. On the other 

hand, he was a stockholder and director in The Western 

Mining and Manufacturing Company :—Though this is 

not deemed important. 

The Plaintiffs urge that the acts, admissions and state- 
ments of The Virginia Cannel Coal Company, by its 
agents, indicating that the land of ‘The Western Mining 
and Manufacturing Company extended to the top of the 
ridge already so often mentioned, constituted fraud, and 
estopped The Virginia Cannel Coal Company from after- 
wards asserting and enforcing their title, to the true math- 
ematical boundary. 

It is not the duty of the owner of one tract of land 
to ascertain its boundary for the information of the own- 
er of a coterminous tract, who, without himself ascer- 
taining the boundary, projects and constructs improve- 
ments on the other’s tract, or on his own, in order to the 
better development of the former tract. The failure of 
the owner of the land to obtain and communicate such 
information is neither actual fraud nor culpable negli- 
gence. If, under a mistake as to the true boundary, one 
such owner speaks of a part of his land, or treats it, as 
the land of the other, or acquiesces in acts of ownership 
by the latter over the land, this will not prejudice the 
title or right of the former, further than, under certain 
circumstances and upon proper proceedings, to create, 
and subject the land to, a lien for permanent improve- 
ments made thereon, above the value of the use of the 


land ; or to subject the title and possession to the opera- 
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tion of actual adverse possession continued long enough, 
under the statute of limitations, to bar an action of eject- 
ment. Certainly such innocent, though erroneous state- 


er of coterminous lands, without any purpose to deceive, 
and not principally, if at all, relied on by the other as 
the evidence of boundary, can not render the party so 
speaking or acting, in any manner liable, in equity, to 
the forfeiture of his own land, or the payment of money 
to indemnify the owner of the adjoining land for im- 
provements he may have made on it, or for expendi- 
tures he may have made elsewhere, in order to facilitate 
and enhance the use and value of the land owned by the 
other, as to the boundary of which the mistake has exis- 
ted. The statements, acts or acquiescence of the owner 
or claimant of land, are generally evidence against him, 
under all the circumstances, more or less forcible: 
But, unless they are accompanied by actual fraud or cul- 
pable negligence, tantamount to actual fraud, and are re- 
lied on by another as the foundation of material action 
or acquiescence on his part, they do not estop the owner 
of the land from asserting and proving his title or 
boundary. 

As we have seen, the land between the ridge and the 
straight line from the chestnut oak at the patch of rocks, 
was unquestionably owned by The Virginia Cannel Coal 
Company, though claimed, at first equitably but after- 
wards legally, through Mitchell and Jesse E. Peyton, by 
The Western Mining and Manufacturing Company. 

The stockholders in The Virginia Cannel Coal Com- 
pany were residents of distant States. Clement Smith 
was managing agent of the Company, during the years 
from 1855 to 1859, during a part of which period The 
Western Mining and Manufacturing Company made most 
of the expenditures that they claim to have made prin- 
cipally for the development of the land owned by The 
Virginia Cannel Coal Company, and claimed by The 
Western Mining and Manufacturing Company. The 
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openings and the operations of The Virginia Cannel 


the point thereof near the falls of Drawdy’s Creek, to 
the chestnut oak ina pateh of rocks. As far as the 
agents and employees of that company superintending 
and engaged in its operations, by reason of that agency 
or employment had occasion to look, the lines on the 
ridge were the true lines of that company’s land. The op- 
enings made by The Western Mining and Manufactur- 
ing Company were not far south-west of these lines, and 
were on its own land. If the scope of Smith’s agency 
extended to the ascertainment and determination of the 
boundary of the land south-westwardly from the chest- 
nut oak ina patch of rocks, or the communication of 
facts on that subject to the directors of The Western 
Mining and Manufacturing Company—as to which it is 
not now necessary to enquire—he had no knowledge or 
information that suggested the importance or propriety 
of an investigation as to such boundary. He testifies 
that the agents of The Western Mining and Manufac- 
turing Company informed him that the line ran with 
the ridge, and he did not suppose they misrepresented 
the facts or that the latter company claimed land that it 
did not own. He had not seen the deed from Peyton to 
The Virginia Cannel Coal Company, and the line from 
the chestnut oak at the patch of rocks south 34° west 
had not been run. The evidence, generally, sustains 
Smith’s testimony on this subject, and enforces the con- 
viction, that, while he was under no obligation to The 
Seiten Mining and Manufacturing Company to ascer- 
tain the fact, he did not know where the true boundary 
of The Virginia Cannel Coal Company’s land acti rally 
fell on the ground. 

On the other hand, the deed from Peyton to The Vir- 
ginia Cannel Coal Company was prior to the first deed 
from him to Mitchell and Jesse E. Peyton for the bene- 
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Coal Company were on that part of its land which wasy,; 


in fact separ ated from the land of The Western Mining “(aneae” 


and Manufacturing Company, by lines on the ridge, frompeytona cannet 
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Western Minin’, and was recorded. The deed to them called for the 

“uring Co linesof the landof The Virginia Cannel Coal Company, as 

Peytona Cannelthe eastern boundary of the land granted to the trustees, 

Coal Co. and contained no other description by which these lines 

could be ascertained. Peyton, who made both deeds, 

was the organizer and a stockholder and director of The 

Western Mining and Manufacturing Company. If that 

company failed to examine the deed to The Virginia 

Cannel Coal Company, which furnished, at least in part, 

the boundaries of its own land, and Peyton, who a few 

years before had‘ known, if he did not then remember, 

all about the matter, failed to inform his own company 

properly on the subject, certainly that comvany ought 

not to complain that The Virginia Cannel Coal Compa- 

ny or Clement Smith did not obtain and furnish it with 
accurate information on the subject. 

The Plaintiffs have assumed that the land granted by 

Peyton to Mitchell and Jesse E. Peyton for the benefit 

of The Western Mining and Manufacturing Company, 

outside of the true boundary of the land owned by The 

Virginia Cannel Coal Company, contains but little val- 

uable coal, and that the prospective transportation of 

what it did contain, was no considerable inducement to, 

and promised no indemnity for, the expenditures incurred 

in the improvement of Coal River, the purchase of the 

128 acres, and the construction of the railroad as far as 

it was completed. But the reports of the two geologists, 

published by The Western Mining and Manufacturing 

Company, with maps, indicate much cannel coal and 

large quantities of excellent bituminous coal at different 

places outside of the long mathematical line of The Vir- 

ginia Cannel Coal Company’s land, on both sides of 

Drawdy’s Creek, and indicate that a railroad was pro- 

jected to run many hundred poles above the opening to 

which it was constructed, to a point where fine beds 

of coal were found, perhaps two hundred poles from the 

- line just mentioned, and that a branch of the railroad 
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= : 7 P . and Manufac- 

Though the Plaintiffs have not urged a mistake in tring Co. 
quantity, otherwise than as occasioned by the alleged?eytona Cannel 
mistake as to the line south 34° west 1,030 poles, and 
indicate that no decree that will not give them, or one of 
them, the land between that line and the marked lines 
on the ridge, is at all desirable ; nevertheless, it may be 
proper to consider whether there was such a mistake as 
to the quantity of the tract granted by Peyton to The 
Virginia Cannel Coal Company as entitled him or his 
assignee to relief,and if so, whether, by change of cireum- 
stances or lapse of time, the right was extinguished 
the remedy to enforce it was barred, bello he or his as- 
signee properly asserted the right and sought redress. 

It is settled, in Virginia and West Virginia, that when 
a person has sold and conveyed a tract of land, deserib- 
ed as containing a definite quantity, at a specified price, 
it is presumed that the estimated quantity was believed 
to be substantially correct—within five per cent of exact 
accuracy ; that it constituted a material element in the 
determination of the price ; and that, unless it appear 
that considerable uncertainty or actual risk as to the . 
quantity was contemplated or intended; if in fact the 
quantity is afterwards ascertained to be materially less, 
and the purchaser properly asserts his right in a reason- 
able time and under reasonable circumstances, a court of 
equity will grant him relief. Though the sale be not by 
the acre, but by the tract in gross, this nevertheless is 
now the rule of decision. But in many—perhaps most 
cases of sales by trustees and other fiduciaries or officers, 
it may be different. This, however, it is not necessary 
now to determine. 

It has not been decided by any court, as far as I am 
informed, that when there has been such a sale and con- 
veyance as has just been described, and subsequently an 
excess of quantity is discovered, the vendor is entitled 
to relief. It would seem however that, if upon no high- 
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er principle, at any rate on that of mutuality of right 
between the vendor and the vendee, the former as well 
as the latter should have redress. 


Peytona Can: cl It is not overlooked, that, in more cases than one, it 


has been held that a vendor of an estimated quantity of 
land, by the acre, is entitled to compensation for an 
actual excess. But in such a case, though the estimated 
quantity is mentioned, the substance of the contract is 
that the vendor sells the tract, and the purchaser agrees 
to give the price stipulated for each acre—no matter how 
many acres there may be. The redress, then, is a mere 
specific execution of the contract. 

When, however, the vendor has sold and conveyed an 
entire tract of land, and the purchaser, according to the 
agreement, has paid the whole purchase money stipula- 
ted to be paid for the entire tract, though the parties act 
in mutual mistake as to the quantity of the tract, the 
question as to the character of the redress which the 
vendor may have, or the vendee may elect to substitute, 
is much more difficult of determination. If the vendor 
owned a larger tract of land, and caused part of it to be 
surveyed into a smaller tract, and sold this for a fixed 
price, though both parties had supposed the land sold to 
constitute the whole tract, the court could not compel 
the purchaser to take land which he did not buy, and 
pay for it money which he did not agree to pay. And, 
as it would seem, fora stronger reason, when the pur- 
chaser does not get any land that he did not buy, the 
court cannot compel him to pay for land that he did 
purchase at a fixed price, which he has paid, an addition- 
al sum that he did not agree to pay. It is generally dif- 
ficult enough for persons to pay the moneys they contem- 
plate and contract to pay: It would be too often 
disastrous, without an agreement, and for no fault of 
theirs, to compel purchasers unconditionally to pay 
more. 

But, because the parties have acted in material mis- 
take as to the quantity that the tract of land sold con- 
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tained, and so the vendor has agreed to take for the ,,,J8; 


tract a price that, if he had known the quantity, hey 
would not have taken; when there are no sufficient ™ 
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counteracting circumstances, the court will rescind thepeytona’cannel 


contract, unless the purchaser will voluntarily do what 
appears to be just. And the vendor having sold and 
conveyed the entire tract, supposed however to contain 
a less quantity mentioned, for a less price than if he had 
known the actual quantity he would have taken, and so 
having conferred on the purchaser an absolute estate at 
law, the former should be content to receive such addi- 
tional sum as, with the sum already paid, or agreed to 
be paid, would make what, according to the estimated 
quantity and price, would have been payable for the 
whole quantity of the tract, as subsequently ascertained. 
And, as a conclusion from what has been said on this 
subject, the purchaser ought to have the option whether 
he will submit to a rescission of the sale or conveyance, 
or pay the additional proportionate price for the excess 
of quantity. But, inasmuch as the vendor’s primary 
right is to a rescission, subject however to the qualifica- 
tion just stated, it would seem that, when, by his act or 
negligence, or without the fault of the purchaser, the 
vendor’s right to a rescission is destroyed or extin- 
guished, he can no longer be entitled to compensation 
against the purchaser. Though, perhaps, if it should 
clearly appear, that the bargain was so advantageous to 
the purchaser that, if the option of rescission or compen- 
sation remained with him, he would elect the latter, the 
court might compel him to pay the compensation. 
While the vendor has the option to abide by the con- 
tract or demand a rescission, the purchaser, who is in no 
way in fault, and has fully complied with his contract 
and acquired the title, even if he discovers the mistake, 
may not know what the vendor will elect, till the latter 
demands a rescission, or, in some form, declares or indi- 
eates his purpose. While the purchaser may prefer the 
rescission of the contract rather than a payment for the 
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excess in quantity, nevertheless he may be interested— 


Western Mining®@y, compelled---to improve the land or to dispose of it, 


or else to suffer disastrous sacrifice. When the pur- 


Peytona Cannel ‘haser, in good faith, has improved the land, a rescission 
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of the contract olileatit payment for the improvements 
would be inequitable. When the purchaser, without 
having discovered the mistake, has conveyed the land, 
he can no longer have an election between a rescission 
of the contract and the payment of compensation for the 
excess of quantity: And unless the latter purchaser 
knew the excess, and, on that account, paid more for the 
land than, if there had been no excess he would have 
paid ; ar the former purchaser, because of mistake in the 
latter sale, could recover from the latter purchaser, com- 
pensation for the excess; it would seem that the former 
purchaser would be no longer liable to his vendor for 
the payment of compensaticn. 

If, while the vendor would, on demand, be entitled to 
a rescission, the purchaser discovers the mistake, it would 
seem that he should notify the former of the fact; and, 
thereupon, if the vendor does not in a reasonable time make 
his election and demand a rescission, his right to do so 
will be extinguished. But if the purchaser, without no- 
tifying the vendor, and with knowledge of his right 
to a rescission, wilfully conveys the land or puts a re- 
scission beyond the reach of himself or the court, he should 
be subject to the payment of compensation. 


When the purchaser has sold and conveyed the land to 
another, for a valuable consideration, without notice of 
the mistake as to the quantity, the right of the first ven- 
dor to a rescission of the sale and conveyance made by 
him, is extinguished ; unless there be such mistake in the 
last sale and conveyance, made under such circumstances, 
that the vendor in that sale is entitled to a rescission ; 
when, perhaps, the first vendor having such a right 
against the latter vendor, may be substituted to his right 
against the purchaser from him. 
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estimated quantity of the land is not an element in the ®t Marufe- 


fixation of the price. Consequently, excess in the actual 
quantity of the land cannot entitle the grantor in trust 
to arescission of the conveyance or compensation for the 
excess. 

It was settled in Virginia previous to the crea- 
tion of West Virginia—whether on tenable principle or 
not—that the existence of antecedent debts is a valuable 
consideration for a conveyance or assignment of property 
to secure the payment of the debts, and that the trustee 
and creditors are purchasers for a valuable consideration. 
Siter, Price & Co. v. McClanahan and others, 2 Gratt. 280; 
Richeson v. Richeson cud others, 2 Gratt., 497; Wickham 
and Goshorn v. Lewis, Martin & Co., 13 Gratt., 427; Ev- 
ans, Trustee, v. Greenhow and others, 15 Gratt., 153. Some 
of the cases on this subject relate to personal property, 
while others relate to real estate. But the validity of 
the consideration in no way depends on the species of 
property for which it is paid. If the existence of the 
debt isa valuable consideration for the assignment of 





personal property, it is such, as well, for the conveyance 
of real estate. 

Then, in such case, the trustees and creditors are not 
in any manner liable to the grantor in trust, on account 
of mistake in quantity, and the grantor has no right 
against them to rescission or compensation, to which§the 
original vendor may be substituted ; and any right which 
the original vendor may have had to a rescission of the 
sale or conveyance, while the land remained that of the 
purchaser from him, is extinguished, unless the trustee 
and creditors—or at any rate the latter—had notice of 
the mistake from which the right of the original vendor 
emanated. 

Possession of land is evidence that the possessor has 
the right to the possession that he enjoys. Generally, 
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a person purchasing a tract of land, is presumed to know 
who has possession of it, and to ascertain the character of 


the character of the right, so far as this may be necessary 
to sustain the possession. But, it by no means follows, 
that the possession by a stranger to the title purchased, 
having no right of possession whatever, should be no- 
tice, or put a purchaser on inquiry, as to a mistake ina 
former sale and conveyance, relative to the quantity of 
the land—in no way pertaining to the right to the pos- 
session—that gave the former vendor the right to a re- 
scission of the sale and conveyance, or compensation for 
the excess. 

Independently of other circumstances, the effect of 
lapse of time before or after the discovery of the mistake, 
is a subject of much interest. On the one hand, abstract 
justice may suggest that lapse of time before the discov- 
ery of a mistake should not extinguish the right to re- 
dress, or bar the remedy therefor. On the other hand, 
the frailty and incompleteness, and consequent unrelia- 
bility of evidence relative to matters long ago trans- 
pired, and the content, tranquility and prosperity of so- 
ciety, demand that titles and rights acquired in good 
faith, and long deemed valid and enjoyed without ques- 
tion, should not be disturbed or burdened with unantici- 
pated conditions or qualifications. Actual fraud is so 
culpable and so odious, that, in equity, no lapse of time 
before discovery will bar redress. But the culpability 
and odiousness of fraud are not elements or concomitants 
of mere mistake. Whether the time that would bar an 
action of ejectment for the recovery of land, or a verbal 
contract for the payment of money, or damages for an in- 
jury, elapsed before the discovery of an excess in the 
quantity of land sold and conveyed, would bar a suit in 
equity for the rescission of the contract or for compensa- 
tion for the excess, or not---itmay properly be asserted, 

. that if the vendor does not bring his suit within such 
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time after the sale and conveyance, he must make hiss, yay perm, 
election and demand, give notic: of his claim, or bring Western Mining 
his suit within a reasonable time after the discovery of "jingle 
the mistake. He is not entitled to the time from thepeytona canna 


Coal Co. 





sale and conveyance to the discovery of the mistake, and 
the additional time thereafter that would bar an action, 
within which to elect, give notice or bring his suit. 

But a pt sitive declaration of inflexible rules of decis- 
ion upon a subject presenting so many different aspects 
and varied circumstances as this, would be difficult and 
hazardous. The suggestions now made refer to the facts 
of the case in judgment, and are not asserted as absolute, 
unlimited rules applicable to all cases within the seope 
of the subject to which they relate. 


In this case, as we have seen, before The Virginia 
Cannel Coal Company discovered the mistake as to the 
quantity of the land granted by Peyton to the Company, 
it made large improvements, not only on the land but 
in Coal River, for the development of the resources and 
enhancement of the value of the land, and conveyed the 
land, with these improvements and collateral benefits, to 
Smith and Broun, trustees, to secure creditors. Though 
some of the creditors originally were, and probably con- 
tinued to be stockholders in the company, as far as we 
see, most of them were strangersthereto. Notwithstand- 
ing the improvements made by the company, the land 
did not sell for near as much as the company paid Pey- 
ton for it. The creditors realized nothing but their 
debts. Storm, DuBois and The Peytona Cannel Coal 
Company, the immediate, intermediate and final pur- 
chasers from and through the trustees, sueceeded, at least, 
to the rights of the trustees and creditors, if to nothing 
more. 


In March, 1860, when a survey was made, both The 
Virginia Cannel Coal Company and The Western 
Mining and Manufacturing Company discovered the 
mistake as to the quantity. 


4 
| 
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january Term, Dut, as far asappears, the latter company made no 


Western Mining@emand or election to rescind the contract. The period 

ane nec,” from the date of the deed and the close of the transac- 

Peytona Canreition in the spring of 1851, till the spring of 1866, when 
the suit was brought against The Virginia Cannel Coal 
Company, was nearly fifteen years—a_ period (exclusive 
of the time from the 17th of April, 1861 to the Ist of 
March 1865—if that be material—) more than twice 
as long as was necessary to bar an action on a contract 
for the payment of money, or for damages occasioned by 
a wrong; and more than two years (exclusive of the 
time mentioned, from 1861 to 1865), from the discovery 
ofthe mistake as to the quantity. .And when the suit 
was brought, no process was served on The Virginia 
Cannel Coal Company or any defendant ; and the object 
of the suit, as expressed in the order of publication, was 
simply to correct the line of the land conveyed by Pey- 
ton to The Virginia Cannel Coal Company where it con- 
flicted with the grant from William M. Peyton to Mitch- 
ell and Jesse E. Peyton. And the period from the 
transaction in 1851 till the year 1867, when The Pey- 
tona Cannel Coal Company was made a party, was abon: 
sixteen years—a period (exclusive of the time from 1861 
to 1865) longer than was necessary to bar an action of 
ejectment ; and (exclusive of that time) more than three 
years after the discovery of the mistake as to the quan- 
tity. 

The plaintiffs do not make any election or desire to 
have a rescission of the contract or make any tender or 
allege any readiness or ability to refund or pay to any 
party any money by such party paid for the land, or any 
expenditures made for improvements. 

Under the circumstances and proceedings referred to, 
neither of the Plaintiffs in this suit could properly have 
a decree for a rescission of the contract and cancellation of 
the deed between Peyton and The Virginia Cannel 
Coal Company, or a decree against either that company 
or The Peytona Cannel Coal Company, for compensa- 

“tion for the excess of quantity. 
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The plaintiffs urged that Peyton did not warrant gen-,, i?” 


erally that part of the land granted by him to The Vir-\, 


ginia Cannel Coal Company, containing about one 


ry Term. 





Vestern Mining 
and Manufac- 
turing Co. 


hundred acres more or less, the title to which, at the timepeytona canna 


of the grant, he did not have but afterwards acquired ; 
and that, when he acquired the title, it did not vest in 
that company, but, by the subsequent deed from William 
M. Peyton to Mitchell and Jesse E. Peyton, the title to 
this part of the land vested in them. The Defendants 
controverted this, and urged that assoon as William M. 
Peyton acquired from Snodgrass the title to this part of 
the land previously granted by him to The Virginia 
Cannel Coal Company, the title vested in that company. 

Anciently, a feoffment—which includeda gift and liv- 
ery of seisin of land—whether the feoffor had _ title or 
not, conferred on the feoftee the actual estate in the land; 
and, if the feoffor had not title at the time of the feoff- 
ment, but afterwards acquired it, the rightful title, so ac- 
quired, at once passed through him to the feoffee, and at- 
tached itself to the wrongful estate in the latter. But, 
if the heir of the feoffor afterwards acquired the title, it 
did not, thereupon, by the mere estoppel of the feoff- 
ment, vest in the feoffee of the ancestor. When, how- 
ever, the feoffment was accompanied by an express war- 
ranty, if for any eause existing at the time thereof, the 
warrantee was afterwards evicted, he might recover 
against the warrantor or his heirs having assets de- 
scended from him, other land of equal value. (The form 
of the proceeding by which the recovery was attained is 
obsolete, and need not be here noticed). But when, 
after the feoffment, the warrantor or his heir acquired 
the title, if either had been allowed to sue and enforce it 
against the feoffee, the latter, in turn, would have had 
the right to sue the warrantor or his heirs having assets 
descended from him, and to recover land of equal value. 
Therefore, it was deemed that by reason of the warranty, 
when, after its execution, the warrantor or his heir ac- 
quired the title to the land, it at once passed toand vested 


Coal Co. 
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in the warrantee. This tenet, however, rested entirely 
Western Mining? the liability of the warrantor, upon the eviction of 


“uring €o. the warrantee, to give to the latter other land; and was 


1875. 
January Term. 


Peytona — adopted, i in py by operation of law, to place the par- 


Yoal Co. 


tics in substantially the same position in which, after an 
action and counter aetion, they would be left. 

- Buta grant of land is a mere transfer of such title or 
right thereto as the grantor, at the time of the grant,. 
may hold or have, absolutely or contingently. The latin 
word “ concessio,” derived from the operative word in the 
latin assurance, heretofore used in England, formerly 
was employed to designate that species of assurance : 
And the English word “ concession,” derived from the 
latin word, in its ordinary use, is exactly or nearly the 
equivalent of the word “grant ;” though the former is 
not now, in Virginia or West Virginia, generally used— 
as the latter is—with reference to the conveyance of 
land or transfer of title, right or claim thereto. Cer- 
tainly, a grant does not contain an assertion of title in 
the grantor, or imply a covenant with the grantee, to 
warrant the land. And a bargain and sale of land, in- 
tended, under the statute on the subject, to operate asa 


present conveyance or transfer, is not an assertion of 


title that will estop the bargainor, his heir or assignee, 
from subsequent assertion of an after-acquired title ; and 
it does not imply a covenant of warranty. In England 
and in States of the Union in which the subject has not, 
by statute been regulated—or at any rate in Virginia 
and West Virginia—it has long been, and still is under- 
stood, that when parties to a grant or a deed of bargain 
and a, intend that the grantor or bargainor shall be 
responsible for the title to the land, they should insert 
or require the insertion of one or more covenants which. 
shall create, measure and determine the liability of the 
grantor or bargainor to the grantee or bargainee or his 
heirs or assigns, in ease of want or imperfection of title, 
and consequent eviction. 

When a grant, or a bargain and sale, is accompanied 
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by a covenant that the grantor or bargainor will warra 


! 1875. 
nt January Term. 


the land generally—against the claims and demands of\y jen Mining 


all persons—if, by reason of a claim or demand existing "fyvingco” 
at the time of the execution of the deed, the covenanteepeytona Cannel 
is thereafter evicted, the covenantor becomes liable to °°" 
the covenantee for the purchase money paid by the lat- 

ter to the former for the land. And, if the covenantor, s 

after the execution of the deed, acquires the title, it is 
deemed, at once, to vest in the covenantee, in order to 
preclude an action by the covenantor against the coven- 
antee for the recovery of the land, and a consequent ac- 
tion by the latter against the former to recover from him 
the purchase money paid. But, when the grant or deed 
of bargain and sale is accompanied by a mere special 
warranty—against the claims and demands of the gran- 
tor or bargainor and all persons claiming and to claim 
through or under him—it is not intended that the cov- 
enantor shall be liable to the covenantee for any title, 
right or claim then existing in a stranger; but only, that 
if, by reason of any tttle or claim then existing in ltim- 
self or in any other person having acquired it through or 
from him—whether then or afterwards claimed or asser- 
ted—the covenautee, his heirs or assigns, shall be evie- 
ted, the covenantor or his representatives shall be re- 
sponsible for the price paid: And, whether the coven- 
antor or person who acquired from him the title or right, 
at the time when the covenant was executed, actually 
claimed it, or did not then actually do so, but afterwards 
does in fact claim and assert the title, is not material. 
In either case, if the title right or claim vested or exist- 
ing in the covenantor before or at the time of the execu- 
tion of the covenant, be by any person enforced for the 
eviction of the covenantee, the liability of the covenan- 
tor is established. 

If the covenant of general warranty were construed 
broadly, as a contract under any and all circumstances 
to indemnify the covenantee against “the claims and de- 
mands of all persons whomsoever,” and the covenant of 
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January TermSpecial warranty were construed as a contract to indem- 
tn nify him against “the claims and demands of the gran- 
oe tor and all persons claiming or to claim through or un- 
Daina chenel** him,” though such claims or demands did not exist 
wal Co. at the time of the execution of the covenant, then, if 
thereatter the covenantor should purchase the land from 
the covenantee, the former would be within the opera- 
‘tion of his covenant, as entirely as the covenantor for 
special warranty would be, if, after such covenant, he 
should purchase the land to which it related, from an- 
other person who had the title thereto. But, clearly, the 
covenant of genera! warranty is not intended to apply to 
claims subsequently acquired from the covenantee; and 
the covenant of special warranty is not intended to ap- 
ply to such claims, or to any claims subsequently ac- 
quired by the covenantor from the covenantee or a 

stranger. 


Formerly, a deed of grant was not proper for the con- 
veyance of an immediate estate of freehold in land. 
When the covenant of special warranty was framed and 
adopted, in England the deed of lease and release, and 
in Virginia the deed of bargain and sale were the con- 
veyances in ordinary use. There were many claims 
which a releasor or bargainor might have to lands, that 
were not held to pass by either of these deeds. And 
for this reason, perhaps, the covenant of special warranty 
provided for the protection of the covenantee against 
the claims and demands of the covenantor himself, as 
well as those of all persons claiming or to claim by, 
through or under him, 


In England and in all the States of the Union, as far 
as I am informed and from the nature of the subject 
must conjecture, there is much difficulty and uncertainty 
as to the titles to lands. In parts of Virginia and West 
Virginia, there has been and now is most grievous com- 
plication of the subject. In these States, the difference 
between the sale of land with general and with special 
-warranty, has long been well defined and, not only by 
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price paid is generally influenced and determined by thew ester Mining 


probable strength and availability of the title or claim “ae 


granted or sold, and the liability assumed by the vendorpestona’ Cannel 
Coal Co. 


lawyers but by the people, commonly understood. The,,,..,, 


is embodied in the covenant. Usually if the vendor 
proposes to make himself responsible for the title, no 
matter in whom it may exist—or rather for the legal 
eviction of the grantee or bargainee—he inserts in the 
deed a covenant of general warranty. On the other 
hand, ordinarily, if the grantor or bargainor does not in- 
tend to make himself responsible for any title or right 
that at the time of the grant, may be in another, not 
conferred by the grantor or bargainor or in any manner 
occasioned by his act or failure to act—or for any evic- 
tion of the grantee or bargainee by reason of such title 
or right; yet, expressly or by implication, asserts that 
no such title has by him been conferred on another, or 
by his act or failure to act has been acquired by an- 
other, and proposes to make himself responsible if any 
such title has been so conferred or acquired; he inserts 





in the deed a covenant of special warranty. In Vir- 
ginia and West Virginia, the covenants of general and 
special warranty, heretofore have been, and still are, 
the more prevalent covenants inserted in conveyances 
of land. 

If, then, at the time the grantor executes the covenant 
of special warranty, the title to the land is in a third 
person, not because of any act or default of the cove- 
nantor, and such person afterwards asserts and enforces 
the title against the covenantee, the covenant is not 
thereby broken, and the covenantor is not in any way 
responsible. The covenantee pays nothing for the actual 
title, but pays only for the claim of the covenantor together 
with the covenant. No duty rests on the covenantor to 
procure the title for the benefit of the covenantee, or at 
all to protect him against, or indemnify him for the as- 
sertion and enforcement of the title and his consequent 
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January verm.©Viction. The title in the third person may, without the 


Western Miningtgency of the covenantor, descend or otherwise come to 
ane neco” him. Or it may be important to the interest of himself 
Scions connat® others that he should purchase the land; and, aceord- 
Coal Co. ingly, he may purchase it. Sucha purchase cannot dam- 
age thecovenantee. And there is no reason, whatever, 
at all sufficient, why the covenantor should not purchase 
the land from the owner and assert his title thereto, or 

dispose of the land, as any other person may do. 


Finally, there is neither principle nor authority 
recognized in this State as satisfactory, to hold that 
when a grantor or bargainor executing a deed of 
bargain and sale, who in fact has not the title to the 
land granted or sold, covenants to warrant it specially, 
and afterwards acquires the title, it shall, by reason of 
the special warranty, pass to the grantee or bargainee. 

Of course, if there be false and fraudulent representa- 
tions as to a material fact, made by the grantor or bar- 
gainor, and relied on by the grantee or bargainee, 
and this be properly brought to the cognizance of a court 
of equity, it will be a subject for its consideration. 

In the case in judgment, by the deed made on the 31st 
day of March, 1851, by Peyton to The Virginia Cannel 
Coal Company, Peyton granted, bargained and sold to 
the company, a tract of land described as containing 6,123 
acres ; and he covenanted that he was seised ofa title in fee 
simple to 6,000 acres thereof, that he had power to convey 
that quantity, that the company should have quiet posses- 
sion thereof,and that he would warrant generally that quan- 
tity ;and Peyton covenanted that he would warrant and de- 
fend the surplus of 123 acres against himself,his heirs and all 
persons claiming under them. It appears that at the 
time of the execution of the deed,’ Peyton had title to 
all the land except about one hundred acres, or less, which 
was thereafter conveyed by Snodgrass to him, before he 
made the deed to Mitchell and Jesse E. Peyton. 

It is manifestly just and reasonable that, under these 
circumstances, Peyton’s covenants of title and general 
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warranty should be construed as applicable to 6,000 acres. jai rena. 


of the land, owned by him; and that his covenant ofy ion Mining 


special warranty should be construed as applicable to “Aji 

the small quantity, less than 123 acres, not at the timepeytona Cannel 

of the grant owned by him but afterwards acquired. nee 
Then, the land in the year 1855 granted by Snodgrass 

to Peyton, did not thereupon vest in The Virginia Can- 

nel Coal Company; but by the deed, made in the year 

1857 by Peyton to Mitchell and Jesse E. Peyton, it vest- 

ed in them. 


On the 8th day of November, 1867, the Cireuit Court 
declared its opinion that the line south 34° west 1,030 
poles, described in the deed from Peyton to The Vir- 
ginia Cannel Coal Company, is the true line contem- 
plated and intended by the parties at the time of the ex- 
ecution of the deed, and that there was no mistake there- 
in: And,on the 14th day of May, 1872, the Circuit 
Court declared that there was no error in that opinion, 
and decreed that all the bills be dismissed. 


There was no error in the decree dismissing the bills : 
DP 
And it is therefore affirmed, with damages and _ costs. 
? : 
But the decree will not prejudice the legal title of either 
pre) 
ofthe Plaintiffsto any land without the true boundary 
of the deed from Peyton to The Virginia Cannel Coal 
Company, or the land within such boundary not owned 
by Peyton atthe time of the execution of that deed but 
afterwards granted by Snodgrass to him and by him to 
Mitchell and Jesse E. Peyton and by them to The 


Western Mining and Manufacturing Company. 
on) Pe . 


Haymond, President, and Moore and Paull, Judges, 
concur with Hoffman, Judge, in the points decided, and 
in this opinion. 


DECREE AFFIRMED. 
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CASES DETERMINED 


IN THE 


SUPREME COURT OF APPEALS 
OF WEST VIRGINIA, 


AT THE JUNE TERM THEREOF, HELD AT WHEELING, IN 
THE COUNTY OF OHIO, COMMENCING ON THE 
SECOND DAY OF JUNE, 1875, AND 
ENDING ON THE THIRTY-FIRST 
DAY OF JULY, 1875. 


WHEBLING. 


ELLIoTT AND WIFE v. HUTCHINSON. 
July 23, 1875. 


1. Where a declaration in a case contains more than one count, and a 
demurrer is filed to the declaration, and not to each count thereof, 
and the declaration contains one good count, the demurrer should 
be overruled. 


2. Under the issue and evidence in this case, as stated in the opinion 
of the Court, it was error in the court below to permit the plain- 
tiff to prove to the jury the annual rental value of the tract of 
land in the declaration mentioned, on which the injury complained 
of is alleged to have been done, with the view of arriving at the 
amount of damages the plaintiffs should recover in the cause. 





Nore,—Judge Paull departed this life May 13, 1875; and, there 
having been a failure to fill the vacancy caused by his death, the 
Court, at the June and August Terms, 1875, was composed of Hay- 
mond, President, and Hoffman and Moore, Judges. 
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3. The court having improperly admitted said evidence, for the pur- 
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s ¢ ° , . June Term. 
pose atoresaid, it was not error in the court to reject the defend-______ 





ant’s evidence, offered to prove that defendant had paid plain-E!iott i wife 
tiffs in full for the rent, use and occupation of said tract of land, Hutchinson. 


and that plaintiffs had received and accepted the same. The evi- 
dence was not relevant to the issue. 


4. The words “ final judgment” contained in, and as employed in, the 
fifty-third section of chapter one hundred and twenty-five of the 
Code of West Virginia, means the “final judgment” mentioned in 
the forty-sixth section of said chapter. In other words, they 
mean the “final judgment” mentioned in said forty-sixth section, 
which every judgment entered in the office of a case wherein 
there is no order for an inquiry of damages becomes final, by op- 
eration of that section, unless it be set aside by the defendant ap- 
pearing and pleading to issue, as provided by the forty-seventh 
section of said chapter. 


Appeal, by Nathan Hutchinson, from a judgment of 
the circuit court of Wood county, rendered on the 10th 
day of May, 1871, in a suit then pending in said court, 
between Aquilla Elliott and Harriet, his wife, plaintiffs, 
and said Hutchinson, defendant. 

The opinion of the Court contains a sufficient state- 
ment of the case. 


The Hon. George Loomis, judge of said circuit court, 
at the date of said judgment, presided at the trial below. 


Okey Johnson for the appellant. 
There was no appearance for the appellees. 
HAYMOND, PRESIDENT: 


This is an action of trespass on the case brought by 
Aquilla Elliott and Harriet, his wife, against Nathan 
Hutchinson, for cutting and removing from the land in 
the declaration mentioned (which, it is alleged, was de- 
vised to the said Harriet for life) large quantities of tim- 
ber, the property of plaintiffs, and carrying the same 
away, to-wit: one thousand oak trees, of the value of 
$1,000; one thousand poplar trees, of the value of $1,000, 
one thousand pine trees, of the value of $1,000 ; ove 
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June erm, thousand locust trees, of the value of $1,000; one thou- 
Eliot ana wies2nd sugar trees, of the value of $1,000; one thousand 
Sutehinson, Walnut trees, of the value of $1,000; and for taking and 
carrying off and destroying the rails and fencing on said 
land, which was of the value of $1,000 ; and for tearing 
down and destroying the outhouses on said land, to-wit: 
the smoke house, barn and corn cribs on said land, which 
were of the value of $1,000, to the plaintiffs. The sec- 
ond count is more brief, but is in substance the same as 

the first. 


The plaintiffs filed their declaration in the cause on 
the first Monday in September, 1867. 

It appears from the record that, on the 16th day of 
May, 1870, the defendant’s demurrer to the declaration 
was overruled, and the defendant filed the plea of not 
guilty, and issue was thereon joined. 

On the 20th of April, 1871, a jury was empanelled 
and sworn to try the issue joined, and they afterwards 
found a verdict for the plaintiffs. After the verdict was 
found by the jury and recorded by the court, and be- 
fore judgment was rendered thereon, and, in fact, 
some fifteen days afterwards, the defendant tendered a 
special plea in writing, which was, in fact and in sub- 
stance, the plea of the statute of limitations as to the 
causes of action in plaintiffs declaration mentioned ; but 
the court refused to allow the plea to be filed, on objec- 
tions made thereto, by the plaintiffs. Whereupon the 
defendant moved the court to set aside the verdict of the 
jury, and grant him a new trial ; but the court overrnled 
the motion, and rendered judgment on the verdict in 
favor of the plaintiffs. 

During the trial of the cause the defendant took sev- 
eral exceptions to rulings and opinions of the court. 

And, on the 18th day of May, 1871, the defendant ap- 
pealed to this Court. 


The first error assigned by the defendant (the appel- 
- lant) is that the court erred in overruling the demurrer 
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to the declaration ; but the counsel failed to point out 5,)°R- um. 
any errors in the declaration, or to suggest any, in aNYfjjouana wife 
particular. The declaration contains two counts, and 
it was demurred to generally, or rather the demurrer was 
to the whole declaration, and not to each count thereof. 
Upon such demurrer, if either of the counts is good, it 
was proper to overrule the demurrer. I have not been 
able to discover error in the judgment of the court, in 
overruling the demurrur. 


Vv. 
Hutchinson. 


The neat error assigned is to the ruling of the court 
specified in bill of exceptions No, 1. By this bill it ap- 
pears that the plaintiffs gave in evidence to the jury the 
will of Oliver Hutchinson, the father of said Harriet, devi- 
sing a tract of sixty acres of land, in the declaration men- 
tioned, to plaintiff, Harriet, as her separate property, for 
her life, and at her death to two of her children, or the 
survivor ; and then offered to prove, by a witness, the an- 
nual rental value of the sixty acres of land, a life estate 
in which was devised to said Harriet, for the purpose, 
as was alleged by plaintiffs’ counsel, of arriving at the 
amount of damages the plaintiffs should recover of the 
detendant in action. The introduction of this evi- 
dence was objected to by the plaintiffs’ counsel, but the 
court overruled the objection and allowed the witness to 
testify to the jury that the annual rental value of said 
sixty acres, at the time of the death of said Oliver 
Hutchinson, was $50—to which ruling of the court the 
defendant excepted. The declaration in this case is not 
for entering upon and detaining possession of the plain- 
tiffs’ land, or to recover the value of rents and profits, 
but for what I have before stated; and I am unable to 
perceive, from anything appearing in the cause, the rele- 
vancy of the evidence admitted, to the issue. The evi- 
dence, it seems to me, should have been rejected, and 
the court erred in allowing it. 


By the second bill of exceptions, it appears 
that at the trial, after the introduction of the 
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testimony set out in said bill of exceptions, and. 


Filiott ana winettter the further testimony offered by plaintiffs that de- 


¥. 
Hutchinson. 


fendant had occupied and used said sixty acres of land, 
in the declaration mentioned, from the date of the death 
of said Oliver Hutchinson, until the fee in said land was 
sold under the decree of the circuit court’ of Wood 
county, for the satisfaction of a debt due trom the estate 
of said Oliver Hutchinson, to one John A. Hutchinson, 
with the exception of two or three years immediately 
after the said O. Hutchinson’s death, when it was oecu- 
pied by one Robert Adams, the defendant, to main- 
tain the issue on his part, offered to prove, by a wit- 
ness, that he had paid the plaintiff in full for the rent 
and use and occupation of said sixty acres of land, and 
that plaintiffs had received and accepted the same. The 
giving of this evidence to the jury was objected to by the 
plaintiffs, and the objection sustained by the court. If 
the evidence given to the jury, as stated in said bill of 
exceptions, was relevant and proper, then it was error 
in the court to reject the said evidence so offered by de- 
fendant, in rebuttal. In an action on the case accord and 
satisfaction may be given in evidence under the plea of 
not guilty, without being specially pleaded. 1 Chitty 
on Plead., 6 Am. ed., from 5 London ed., side page 528. 
But, as before stated, I do not perceive the relevancy of 
the plaintiffs’ said parol evidence, which was admitted, 
to the issue joined in the cause, as to the value of the an- 
nual rents of the land, as the value of the annual rents 
was not involved inthe issue ; and the plaintiffs could not 
recover therefor, upon the present state of the pleading. 
Their declaration is not sufficiently comprehensive for 
that purpose. , 

As the court should have rejected the plaintiffs’ said 
parol evidence, asto the annual rents of the land, be- 
cause irrelevant, it was not error to reject the defendant’s 
said evidence, offered in rebuttal thereto. But, as before 
stated, if the plaintiffs’ said verbal evidence as to the 
value of the annual profits of the land, had been legal 
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and proper evidence, then it would have been error in the ,,,287 


court to reject the defendant’s said evidence offer 
rebuttal. 


By the third bill of exceptions it appears that 
after the plaintiffs had given in evidence to the jury the 
will of said Oliver Hutchinson, which devised the six- 
ty acres of land, as before stated, and evidence tending to 
prove that the defendant had cut and destroyed timber 
on said land, the defendant gave in evidence to the jury 
adecree appointing a commissioner to sell said sixty 
acres of land, rendered by the circuit court of Wood 
county, in a cause of John A. Hutchinson against the 
executor and devisees of said Oliver Hutchinson, to pay 
a debt of said Oliver Hutchinson, due to John A. Hutch- 
inson; also the report of sale of such commissioner of said 
land in fee to Nathan Hutchinson, defendant, on the 15th 
day of March, 1858, at the price of $600, payable in 
installments, made in pursuance of said decree ; also the 
decree of same court confirming said sale, directing 
the commissioner to collect the purchase money and, on 
the payment thereof, to make to said Nathan, acknow- 
ledged for record, a deed, without warranty, for and on 
behalf of the plaintiffs Harriet Elliott, Uriah Vanlair 
and Sarah Vanlair, devisees of said O. Hutchinson. 
And thereupon the plaintiffs offered to give in evidence 
to the jury the report of commissioner De Selding, men- 
tioned and referred to in said report of sale, but not con- 
firmed by the court, so far as now appears. The report 
is to the effect that said De Selding, a commissioner in 
chancery proceeded to execute some decree which does 
not appear in the cause, and on the 6th of September, 
1856, George Barnett, a witness summoned on behalf of 
“complainant appeared and was examined by complain- 
ants’ attorney and by G. W. Hutchinson, one of the de- 
fendants.” And from “the testimony of the said Bar- 
nett, said commissioner reported that the tract of sixty 
acres mentioned in the bill is worth $600, and in its 


58 
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Jun orm, Present condition could not be rented at any price. The 


Elliot ana wireP2intiffs claiming the right to give the same in evidence, 
Hutchinson. Decause the defendant had given in evidence the said re- 
port of sale and the decree confirming the same, to which, 
when offered, the plaintiffs did not object. But the de- 
fendant by his attorney objected to said last named re- 
port being admitted as evidence, but the court overruled 
the objection, and said report was read in evidence to 
the jury, and the defendant again excepted to the opin- 
ion of the court. It does not appear in the record that 
the defendant was a party to the suit in which said de- 
eree and reports were made, except it appears that he 
purchased the land. The report of De Selding is not 
proper evidence, from anything that appears in the record, 
against the defendant, for any purpose and should have 
been rejected. I feel somewhat at a loss to know what 
bearing this report could have, legitimately, upon the 
cause, as against the defendant, under the pleading; still I 
do not feel clear that its admission as evidence against 
defendant might not have prejudiced him. The report 
was, clearly, improperly admitted as evidence against de- 
fendant. 


The fourth bill of exceptions is taken to the judgment of 
the court in rejecting defendant’s said plea of the 
statute of limitations which he asked leave of the 
court to file after the verdict of the jury had been 
found; but the court refused to allow the plea to be 
filed. The fifty-third section of the one hundred and 
twenty-fifth chapter of the Code of 1868 provides that 
“At any time before final judgment or decree, a defend- 
ant may file a plea or answer, but if the same be not 
filed in due time, an action or suit shall not be thereby 
continued, unless the court shall, for good cause, so or- 
der.” When we consider the provisions contained in 
the twentieth, twenty-first and forty-seventh sections of 
the same chapter, and the eighth section of chapter one 
hundred and thirty-one the said fifty-third section would 
be scarcely necessary for the due administration of jus- 
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tice in actions at law. The said fifty-third section 5,83. 
takes the place of the thirty-fourth section of the 

Code of 1860, which reads as follows, viz: “At any 
time before final decree a defendant may be al- 
lowéd to file his answer, but a cause shall not be sent 
to rules or continued because an answer is filed in it, 
unless good cause be shown therefor.” In the case of Bean 
v. Simmons, 9 Gratt., 389, it was held that “It is the right 
of a defendant in equity to file his answer at any time 
before a final decree is made in a cause.” Judge Lee, 
who delivered the opinion of the court in that case, said: 
“The general rule in the construction of statutes is that 
the term ‘may,’ when used in a statute, means ‘must,’ - 
or ‘shall,’ in cases where the public interest and rights 
are concerned, and when the public or third persons have 
a claim de jure that the powers shall be exercised.” Now, 
looking to this decision, if we apply the fifty-third sec- 
tion of chapter one hundred and twenty-five to all judg- 
ments which are held to be final, then this anamoly 
would arise, viz: That though an action on the case 
were tried by jury on issue joined on aplea of not guilty, 
the defendant might, as matter of right, at any time be- 
fore judgment was entered by the court on the ver- 
dict, and, it may be, at any time before the end of the 
term at which the judgment was entered, file another 
plea in bar and compel a trial thereon, or, perhaps, com- 
pel the plaintiff to continue the cause without judgment 
on the verdict until another term; and at that term the 
same thing might again transpire and so on almost in- 
definitely. This construction would involve an absurd- 
ity, and would almost close courts of justice against hon- 
est men in actions at law. The Legislature, in enacting 
the fifty-third chapter, could not have intended this. At 
present, it seems to me that the words “final judgment,” 
as employed in the said fifty-third section, should be con- 
strued as applying to the final judgment mentioned in 
the forty-sixth section of said chapter. In other words, 
that they mean the “final judgment” mentioned in said 


Elliott and wife 


Vv. 
Hutchinson. 
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forty-sixth section, which every judgment entered in 


ee wae Sethe office in a case wherein there is no order for 


v. 
Hutchinson. 


an inquiry for damages becomes final by operation of 
that section, unless it be set aside by the defendant ap- 
pearing and pleading to issue, as provided by the forty- 
seventh section. This construction avoids an otherwise 
unavoidable absurdity. It is true that this construction 
renders the fifty-third section, or rather so much thereof 
as applies to “final judgment,” unnecessary, as the said 
forty-seventh section provides substantially the same. 
Still, it is not unusual to find in the same code of laws, 
especially in the legislation of this State, two separate 
and distinct legislative provisions meaning substantially 
the same thing, or containing the same provisions. As 
before stated, the above is the view I take, at present, 
of the true construction of the words “final judgment,” 
as employed in said fifty-third section. Still I shall feel 
at liberty to reconsider the subject in a future case, should 
one arise. 


I think, therefore, the court did not err in rejecting 
said plea after the verdict was rendered as aforesaid. 


This disposes of all the questions made in the cause, 
except that made in the fifth bill of exceptions. This 
bill is taken to the judgment of the court in overruling 
the defendant’s motion for a new trial. As a new trial 
of the cause must be had under the views I have ex- 
pressed, it is unnecessary to determine that question now, 
and, in fact, the question is now immaterial. To express 
any opinion upor the facts proven now might improperly 
prejudice one of the parties at another trial, especially 
as at another trial there may be new issues and evidence, 
and a different state of facts may be presented. It will 
be proper for the circuit court to allow the defendant to 
file a plea in bar in proper time when the case returns 
there for further proceedings, there to be had. 


For the foregoing reasons the judgment of the said 
circuit court, rendered in this cause on the 10th day of 
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ay “{ : aA por iavay ‘ yea) ’ a) a 1875. 
May, 1871, must be reversed, and the appellant recover his 5,87... 


costs against the appellees here expended. And thisiicn ana wite 
Court proceeding to render such judgment as said circuit 
court should have rendered, the verdict of the jury is 
set aside, and a new trial granted in the cause, the costs 
of the former trial to abide the event ofthe suit ; and the 
cause is remanded to said circuit court for further pro- 
ceedings there to be had therein, according to law. 


Vv. 
Hutchinson. 


Moore, Judge, concurred. 


Hoffman, Judge, concurred, except as to so much of 
the foregoing opinion as relates to the action of the court 
in rejecting the plea of the statute of limitations. 


JUDGMENT REVERSED, VERDICT SET AsIDE, NEW 
TRIAL GRANTED, AND CAUSE REMANDED. 
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WHEBLING. 


FRANK & Co.v. BRUNNEMANN. 


July 28, 1875. 


1875. 1. When a lessee is, by the terms of his lease, restricted to a particu- 
aan Seen lar use of the demised premises, equity will, generally, restrain 
him from any other use of them, even though no irreparable in- 

jury be shown to result from such breach. 


bo 


. It is sufficient, on demurrer, to sustain a bill of injunction to stay 
waste and prevent the removal of improvements, that the bill al- 
leges that complainant is the owner and entitled to the posses- 
sion of the premises with the improvements and that defendants 
are in possession and threaten to destroy the improvements and 
that they are insolvent and unable to respond in pecuniary dama- 
ges. 


3. A court of equity will, in a proper case, grant an injunction to re- 
strain the tenant from doing a certain act, whether it amounts to 
waste or not, provided it be directly contrary to the tenant’s 
own covenant, or even in contravention of an agreement which 
may be inferred from the course of dealing between the parties, 


4, Although a bill of injunction may pray for relief, which a court of 
equity has not jurisdiction to grant, still if the bill prays for other 
relief which the statements of the bill prima facie authorize, it is 
error in the court, on demurrer, to sustain a demurrer to the bill and 
dissolve the injunction and dismiss the bill, because of its want of 

' jurisdiction to grant all the relief prayed for. 


5. Although it appear on the face ofthe the bill of injunction that 
the personal representative of a deceased lessee, who died intestate, 
is a necessary party defendant to the suit, before final adjudica- 
tion, yet if it appear by the bill that such personal represen- 
tative had not at the time of the filing thereof been appointed, a 
demurrer to the bill should not be sustained and the injunction 
dissolved and bill be dismissed, merely because such personal rep- 
resentative is not made a party to the original bill—at least until 
a reasonable time for the appointment of such personal represen- 
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tative and making him adefendant in the cause by amended bill 1875. 

oot te : . June Term. 
and bringing him before the court, by proper process—shall have____ 
been allowed, by the court and suffered to pass unheeded. Frank & Co. 


v. 
: . : — , Brunnemann. 
6. A prima facie case for a bill of injunction and account as between 


landlord and tenant shown and stated in the opinion of the 
Court filed in this cause. 


Appeal and supersedeas from a decree of the circuit 
court of Wirt county rendered on the 8th day of May, 
1874, granted on the petition of Simon Frank, Daniel 
Bloom and Leon Hass, partners doing business un- 
der the firm name of S. Frank & Co., and also Solomon 
Sterne, all of whom were the plaintiffs below. The de- 
fendants below were Edward Brunnemann, surviving 
obligor of himself and August Behrens and J. W. Bur- 
son and Andrew Maze. The other facts appear in the 
opinion of the Court. 


The Hon. James M. Jackson, judge of said circuit 
court, presided at the hearing below. 


Walter 8S. Sands for the appellants. 
There was no appearance for the appellees. 
HAYMOND, PRESIDENT: 


Simon Frank, Daniel Bloom and Leon Hass, partners 
in business under the firm name of 8. Frank & Co., filed 
their bill of injunction in the circuit court of Wirt 
county, on the day of January, 1874, against Ed- 
ward Brunnemann, surviving obligor of himself and 
August Behrens, and J. W. Burson and Andrew Maze. 

The plaintiffs aver in their bill that they are the own- 
ers of a tract of land situate on the Little Kanawha 
river, in Wirt county, West Virginia, known as the 
Fairfax farm, containing five hundred acres; that the 
legal title to the land isin Solomon Sterne, who holds 
the same for himself and the other plaintiffs; that about 
one hundred acres of the land is improved and suitable 
for farming purposes, and the balance is wood land, con- 
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June Perm, taining very valuable timber; that plaintiffs purchased 


Frankec, the land for oil purposes, and paid a large sum of money 
Brunnemann, therefor ; that in the year 1869 plaintiffs being convinced 
that the land was not oil land, they determined to lease 
the same, or employ parties to go thereon, repair the 
fencings and cultivate the improved land, and to manu- 
facture timber into cord wood, staves, &ec., and to market 
the same, so that they might realize something from their 
investment, and also get their good tillable land ina good 
state of cultivation; that in furtherance of that deter- 
mination, on the 29th of December, 1869, they employed 
Edward W. Brunnemann and August Behrens to occupy 
the farm and wood land, and to cultivate the farm and 
to cut and manufacture timber thereon during the term 
of five years, commencing on the Ist day of January, 
1870. The plaintiffs file with their bill,as anexhibit A, a 
paper writing, averred to be a copy of the said contract, 
which is in these words, viz: ‘‘ This agreement, made 
at the city of New York, this 29th day of December, 
in the year eighteen hundred and sixty-nine, between 
Simon Frank, Daniel Bloom and Leon Hass, junior, 
composing the firm of S. Frank & Co., of the first part, 
and Edward W. Brunnemann and August Behrens, of 
the second part, WITNESSETH: That said parties of the 
first part hereby employ said parties of the second part 
to occupy the farm and wood land known as the Fairfax 
farm, in Burning springs, Wirt county, in the State of 
West Virginia, and to cultivate said farm and cut timber 
on said wood land during the term of five years, com- 
mencing on the first day of January, one thousand eight 
. hundred and seventy. Said parties of the second part 
covenant to cultivate said farm, and to cut timber on said 
wood land, and to sell the products of said farm and said 
timber to the best of their ability, and for that purpose 
to employ and pay for such assistance as may be neces- 
sary, and to devote their entire time and attention to said 
business, and to keep full and accurate accounts of such 
. farm products, of all timber so cut, and of all sales thereof, 
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and of all expenses connected therewith, and on the first 
day of each and every month during the said term to 
render such accounts to said parties of the first part, and 
to pay them the one-half the net proceeds of such sales, 
after defraying all necessary expenses incurred by said 
parties of the second part in said business, and all taxes 
imposed on said premises during said term. Said parties 
of the second part further covenant not to sell any of said 
farm products nor timber for other terms than cash on 
delivery, not a greater distance than forty miles from 
said premises, except by special directions from said par- 
ties of the first part, norto cut any sapling nor any more 
timber than may be saleable from time to time, and that 
said parties of the second part will keep said farm and 
wood land in good orderand condition. And it is fur- 
ther provided, that if any default shall be made by said 
parties of the second part, or either of them, in the per- 
formance of the aforesaid covenants on their part, then, 
in that event, the employment hereby given them, and 
all right aad lien of said parties of the second part in 
said farm products and timber shall cease. Nothing 
herein contained shall be so construed as to limit the 
right of said parties of the first part and their agents to 
enter upon said farm and wood land whenever they may 
see fit, and use the same for the purpose of mining or 
boring for oil, or for making any other improvements, 
or for any other purposes not materially interfering with 
the cultivation of said farm, and the cutting of said tim- 
ber, so as to render said parties of the first part liable to 
said parties of the second part, or to any other party for 
any expenses or liabilities incurred by said parties of the 
second part in carrying on the business aforesaid, or as 
to entitle said parties of the second part to any compen- 
sation for their services except as above prescribed. Said 
parties of the first part agree to make such advances as 
they may deem reasonable to said parties of the second 
part, in order to enable them to carry on said business. 
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Said parties of the second part shall be jointly and sev- 
erally liable to the said parties of the first part on the 
aforesaid covenant. In witness whereof said parties 
hereto have hereto set their hands and seals the day and 
year first above written. 


S. Frank & Co. [SEAL. ] 
Smion FRANK. [SEAL.] 
E. W. BRUNNEMANN. [SEAL.] 
AvuGust BEHRENS. [SEAL]. 


Sealed and delivered in the presence of M. A. Ker- 
shudt.” 


Plaintiffs, after setting out the contract, in their bill, 
further say, that the said Brunneman and Behrens, in 
pursuance of said employment and contract, sometime 
in the spring of 1870, went upon the land and took pos- 
session thereof, and remained thereon until in the fall 
of 1871, when the said Behrens died intestate, and soon 
thereafter his family left this State, and no person ever 
qualified as his representative in this State; that he 
owned no property at the time of his decease known to the 
plaintiffs ; that his surviving obligor, E. W. Brunne- 
mann, remained in possession of the land and is yet in 
possession thereof under said contract. And plaintiffs 
charge that said Brunnemann and Behrens did not, nor 
have they performed said contract during the lifetime of 
said Behrens, nor has said Brunnemann performed said 
contract since the death of said Behrens, but has wholly 
failed to cultivate said farm and keep the same in re- 
pair, and they have failed to cut and market timber off 
of said wood land, and have wholly failed to devote their 
entire time and attention to said business, and to keep 
full and accurate accounts of the products of the said 
farm and timber, and sale thereof, and to reportthe same 
on the first day of each and every month, as required by 
said contract and to pay the taxes on the land, and to 
take care of the timber thereon, and the saplings growing 
thereon ; that they (plaintiffs) have on their part faith- 
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fully kept and performed said agreement in all respects, ,,,,18%: 


and have made advances from time to time to the said 


ne Term, 


Frank & Co. 


Brunnemann and Behrens of large sums of money, pennngmann. 


amounting in all to $1,766—to enable them to carry on 
said business, which said amount was furnished them at 
their request; that plaintiffs, being residents of New 
York, and having faith and confidence in said Brunne- 
mann and Behrens, advanced said money to enable them 
to improve said land and manufacture said timber, and 
expecting to get a return in profit from said business; 
but on the contrary thereof they aver that they have not 
received one cent in return or profit, and that said 
Brunnemann and Behrens have made no valuable im- 
provements on the land, but have allowed and permitted 
the land to grow up in briars and sprouts, and the fene- 
ing to go to decay, and have only remained on said land 
idle, and using the money advanced to them to live 
upon and have sold oft three hundred very valuable for- 
rest trees, one hundred of which have been sold and 
hauled off, and run to market—and that said Brunne- 
mann has recently pretended to sell two hundred more 
trees to J. W. Burson and Andrew Maze, who are now 
cutting and destroying the said timber, and Brunne- 
mann has received money for said timber and applied 
the same to his own use; that said timber is very valu- 
able to said tract of land, as it lies near the improved 
part of the land, and is necessary for the use of the im- 
proved land in making fencing and buildings, and it al- 
lowed to be taken off will work irreparable damages to 
the land, as the balance of the timber land is separated 
from the improvement by a large runand hills, so that 
it cannot be conveniently hauled to the improvement. 

Plaintiffs also aver that they have tried to get said 
Brunnemann to remove from said land and give up the 
premises, but he refuses to do so, and continues on the 
land ; that he has wholly failed to pay the taxes on the 
land for the years 1872 and 1873, which amount to 
$205.94, and that by his failure to perform said contract, 
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he has forfeited all right to said land, products and tim- 
ber, and that he has no right or authority to sell the said 
timber growing on said land, and the said Maze and 
Burson have been notified by plaintiff’s agent Jesse Lee, 
several times, not to cut or haul any timber on said land, 
but notwithstanding the said Maze, Burson, and Brunne- 
mann combined and conspired together for the purpose 
of stripping the land of its valuable timber for their own 
private gain and profit without the consent of plaintiffs, 
although all of the defendants are insolvent, and are 
now actually engaged in cutting and hauling said tim- 
ber, and if the said timber is allowed to be cut from said 
land the damages to the land will be irreparable, as a 
large part of the land is available, and there is not now 
more timber left upon the land than is necessary for the 
use of the farm, and the timber will be of more value 
standing on the farm than any other way, because it is 
needed for the absolute use of the farm ; that the con- 
tract does not authorize Brunnemann to sell timber stand- 
ing on the land, and the said sale to Burson and Maze 
was in violation of said contract and the rights of the 
plaintiffs ; that said Behrens, deceased, left no estate, real 
or personal, in this State, known to plaintiffs and they 
do not know the name of his widow or children, or their 
place of residence ; but plaintiffs ask leave to make them 
parties if their names shall be hereafter ascertained. 
Plaintiffs, also aver that said Brunnemann has broken 
his said contract—has paid no rent for said property, nor 
any compensation for the timber he has taken, and but 
a small amount of the taxes, and has converted to his 
own use the money furnished him by the plaintiffs to 
carry on the said business, and that owing to his insol- 
vency, the plaintiffs are without adequate remedy at law. 
Plaintiffs pray that the said Brunnemann, Maze and 
Burson be made defendants to the bill and that each of 
them be required to answer the same and that they be 
perpetually restrained and enjoined from removing tim- 
ber, or other property, from the said premises, and from 
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+ cutting any more timber thereon ; that said Brunnemann ,,,8?._. 
be enjoined from selling any more timber and be re--yuakec. 
quired to pay. the plaintiffs the amount he is indebted to pg. .nn¢mann. 
them ; and that Brunnemann be required, by decree of 
the court, to give up the possession of the land and pre- 
mises and that said coatract be declared forfeited as to 
any claim of right in said Brunnemann longer to hold 
the said premises thereunder. And plaintiffs pray that 
such other and further general and special relief be gran- | 
ted to them as the nature of the case may require or to 
equity may seem meet. | 





An injunction was allowed upon this bill by the judge | 
of the circuit court in vacation. 


On the 7th day of May, 1874, the defendants appeared 
and filed a demurrer to plaintiffs’ bill. 


And afterwards on the 8th day of May, 1874, the cir- 
cuit court made a decree in the cause in these words, viz: 
“This day the defendant Brunnemann tendered here in 
court his answer to complainants’ bill, to which the com- 
plainants file written exceptions, endorsed thereon and 
moved the court to dissolve the injunction heretofore 
awarded in this cause: whereupon the matter arising 
upon said exceptions, being submitted to the court, said 
exceptions are overruled: whereupon the complainants 
asked the court to grant them a continuance in order to 
file a special replication to defendant’s answer, which is 
also overruled. And the said cause coming on to be 
heard on the bill and the demurrer filed thereto, and the 
motion to dissolve the said injunction, and the answer of 
the said defendant, on consideration whereof the Court 
is of opinion that said demurrer is well taken, and there- 
fore sustains the same. It is therefore adjudged, ordered 
and decreed that said injunction be dissolved and said 
bill dismissed, and that the defendant Brunnemann re- 
cover of the complainants his costs about his defence in 
this behalf expended.” 
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Notwithstanding the form in which this decree is en- . 
tered, it is evident that the Court only heard and acted 
in the cause upon the bill and demurrer thereto, and 
that the court dissolved the injunction and dismissed the 
bill because it was of opinion that the bill was insufficient 
on its face, taking all its statements, averments and alle- 
gations as being true, asadmitted by the demurrer. No 
other question is therefore before us to be determined at 
this time, except the question, is the bill insufficient upon 
its face to give a court of equity jurisdiction of the mat- 
ters therein stated, alleged and prayed in whole or in part? 
If equity has jurisdiction to grant any part of the relief 
prayed, and sufficient matter and cause appears on the 
face of the bill to authorize such relief, then the circuit 
court erred in its decree in dismissing the bill or the de- 
murrer. The defendants were in default at the term of 
the court when the demurrer and answer were filed. 
The bill had been taken for confessed at rules and it so 
stood on the docket of the court, and when the answer 
was filed the defendant was entitled to a reasonable time 
to consider what reply he should make thereto. The 
answer admits some allegations of the bill, and denies 
others, &c., and concludes by praying that the injunction 
awarded in the cause be dissolved, and that the property 
restrained thereby be released, and directed to be sold, 
“by the sheriff of Wirt county, either at public or pri- 
vate sale, whichever may prove the most advantageous, 
and apply the money realized from such sale to the pay- 
ment of the tax against said farm, and that the bill may 
be retained, and the matters therein complained of re- 
ferred to a commissioner of this Honorable Court with 
directions to state an account of the transactions between 
this defendant and the said S. Frank &Co.” The contract 
in this case may be termed a lease for the term of five 
years, from the Ist day of January, 1870, with stipula- 
tions and covenants. And although it contains a pro- 
vision that if any default be made by the tenants, or 
either of them, in the performance of the said covenants, 
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on their part, then, ia that event, the employment ,,°%._.. 

hereby given to them and all right and Hen Frank & Go. 
of the tenants in and on the farm products and timber shall 
thereupon cease ; still the contract contains no provis- 
ion authorizing the plaintiffs to re-cnter upon the prem- 
ises and take possession thereof upon the happening 
of the event. When a lessee is, by the terms of his lease,’ 
restricted to a particular use of the demised premises, 

equity will restrain him from any other use of them, 
even though no irreparable injury be shown to result 
from such breach of covenant. High on Injunctions} 

section 14; Steward v.. Winters, 4 Sandf. (N. Y.) 

Ch. 587, “It has been held sufficient to sustain a bill for 
an injunction to stay waste and prevent the removal of 
improvements, that the bill alleges that complainant is 

the owner and entitled to the possession of the premises 

with the improvements and that detendants are in poses- 
sion and threaten to destroy the improvements, and 
that they are insolvent and unable to respond in 
pecuniary damages.” High on Injunctions, section 424, 
“A court of equity will grant an injunction to restrain 
the tenant from doing a certain act, whether it amounts to 
waste or not, provided it be directly contrary to the 
tenant’s own covenant or even in contravention of an 
agreement, which may be inferred from the course of 
dealing between the parties. In acase where a tenant 
from year to year having received notice to quit, was 
proceeding to take away the crops, manure, &c., contrary 
to the usual course of husbandry, and to cut and damage 
the hedge-rows, &c., the chancellor granted an injunction, 
observing that the principle applied equally to the case ofa 
tenant from year to year, as toa lease for a longer term.” 
Taylor’s Landlord and Tenant, section 691. Under the 
authorities the case made by the bill is prima facie suffi- 
cient to authorize an injunction by a court of equity 
against the defendants. While a court of equity, gener- 
ally, will not take jurisdiction of a case to enforce a pen- 
alty or forfeiture, still such court is open to complaints, 
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and to restrain wrong and injury in proper cases even be- 
tween landlords and tenants ; and especially in a case such 
as the statements and averments of the bill, prima facie, 
show this case to be. Although the bill in this case does 
not, in strict form, pray for an account, still it shows, 
prima facie,a proper case for an acconnt as between 
plaintiff and the lessees. It prays that plaintiffs be paid 
the amount due them under the allegations of the bill, 
and this could not well be ascertained, under the cir- 
cumstances stated, without an account being taken. 
The bill also contains a prayer for general relief. 
While the court as a court of equity, will not enforce 
the penalties or forfeitures which may be provided in 
the lease by decreeing that Brunnemann deliver posses- 
sion of the property to the plaintiffs, under the case 
stated in the bill, still the court may grant plaintiffs 
other relief prayed for in the bill which is proper for 
the exercise of its jurisdiction. 


The personal representative of August Behrens should 
be made a party to thecase. The personal representative 
isnot madea party, however, but I think the bill shows suf- 
ficient excuse for that omission for the time being—the ex- 
cuse is that there is no personal representative, as yet ; al- 
though the bill alleges that Behrens left no real or personal 
estate within this State, that fact does not dispense with the 
necessity of there being such personal representative, and 
his being made a party to this suit. But, under the circum- 
stances, it was not indispensibly necessary that the per- 
sonal representative should be made a party at the com- 
mencement of the proceedings in this case. In such 
case, before sustaining a demurrer to the bill, and dis- 
solving the injunction and dismissing the bill for that cause 
simply, a reasonable time, at least, should have been al- 
lowed the plaintiffs to procure the appointment of such 
personal representative, and bring him before the court 
by amendment and process. Otherwise, in many cases, 
injunctions could not be applied for until the wrong 
and injury was done. 
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How this case, as to the injunction or matter of ac- 
count should be finally disposed of, upon its merits, I do 
not now intimate any opinion. It would be improper to 
do so. I only mean to determine that the statements, 
allegations and averments of the bill, prima facie, make 
a proper case for injunction and for an account. 


For the foregoing reasons, I am of opinion that the 
circuit court erred in its said final decree. 


The final decree ot the circuit court of Wirt county, ren- 
dered on the 8th day of May, 1874, must be reversed, with 
costs to the appellants against the appellees: And this 
Court, proceeding to render such decree in the cause as the 
court below should have rendered, it is adjudged, ordered 
and decreed that this cause be remanded to the said circuit 
court of the county of Wirt, with leave to the plaintiffs 
to file a proper replication to the answer of the defend- 
ant, Brunneman, filed in this cause, if they shall ask 
so to do, within such time as the said circuit court may 
deem reasonable ; and also with leave to file an amended 
bill making the personal representative of August 
Behrens a party defendant to this cause, and for such 
other and further pleadings therein there to be had as 
may be in accordance with the principles and rules gov- 
erning courts of equity. 


oO 
o 


Hoffman and Moore, Judges, concurred. 


DECREE REVERSED AND CAUSE REMANDED. 
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WHEBLING. 


Simmons v. INSURANCE CoMPANY. 


July 23, 1875. 


1. Matter in defeasance of the plaintiff’s action need not be stated in 


the declaration; wherever there is a circumstance, the omission 
of which is to defeat the plaintiff’s right of action, prima facie 
well founded, whether called by the name ofa proviso, or a condi- 
tion subsequent, it must, in its nature, be a matter of defence, and 
ought to be shown in the pleading, by the opposite party. It is 
sufficient to state in the declaration those parts of the contract 
whereof a breach is complained of; or, in other words, to show so 
much of the terms beneficial to the plaintiff in a contract as con- 
stitutes the point for the failure of which he sues; and it is not 
necessary or proper to set out in the declaration other parts not 
qualifying or varying in any respect the material parts above 
mentioned, 


2. But if the defendant’s promise or engagement, whether it be ver- 


bal or in writing or under seal, embody, or contain, as part of it, 
an exception or proviso, which qualifies his liability ; or in certain 
instances renders him altogether irresponsible, so that he was not 
in law absolutely bound, the declaration must notice the exception 
or proviso or there will be a fatal variance; but it is not necessary 
to negative such exception or proviso by an averment in the dec- 
laration. Where, however, the proviso in a written instrument is 
distinct from and not even referred to by the clause on which the 
debt is charged, it is considered matter in defeasance, &c., which 
ought to come from the other side, and then it need not be set 
forth by the plaintiff. It is also a general rule of pleading that 
matter which should come more properly from the other side need 
not be stated. 


3. In the declaration on a policy of insurance it is stated as one of the 


conditions precedent that the assured should produce a certificate 
under the hand and seal of a magistrate, notary public, or com- 
missioner of deeds (nearest the place of fire and not concerned in 
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the loss, as a creditor or otherwise, nor related to the plaintiff, )— 
correct, fair pleading, requires that the kind of officer should be 
stated in the declaration, that the court may determine whether it 
was the proper officer. The production of the certificate of one 
of the officers specified, is a condition precedent, and must be com- 
plied with, unless properly waived by defendant. It is best and 
correct to state the name of the officer. 


4. The declaration in describing the term for which the policy was 
in force, alleges that it was “from the said 6th day of January, 
1870, until the 6th day of January, 1871,” whereas the policy 
says, “from the 6th day of January, one thousand eight hundred 
and seventy, at noon, to the sixth day of January, one thousand 
eight hundred and seventy-one, at noon.”—this is a material va- 
riance between the policy described and the policy produced. 


5. Where the declaration fails to state all the exceptions contained in 
the policy which materially qualify the defendant’s liability, or 
exempts the defendant from all responsibility, absolutely, in cer- 
tain instances, the variance is fatal. 


6. The declaration alleges that the insurance money was to be paid to 
the plaintiff in sixty days after notice and proof of the same, &c., 
while the policy produced states “the amount of loss or damage 
to be estimated according to the actual cash value of the property 
at the time of the loss, and to be paid sixty days after due notice 
and proof of the same, by the assured and received at this office, 
&c.”—there is a material variance as to the time the money be- 
come payable. 


7. Where the plaintiff's application for insurance contains warranties 
which are not attached to the policy, in whole or in part, or set 
out in the policy, it is not necessary for the plaintiff to state such 
warranties in his declaration—they are matters in defeasance of 
the plaintiffs action—they are matters which should more prop- 
erly come from the other side. 


8. Under the evidence and peculiar circumstances of this case, as 
stated in the opinion of the Court, it was not error in the court 
below to refuse to give the following instructions asked by the 
defendant, viz: “If the jury believe that the chimney and pipes 
in the room occupied by the plaintiff, and which contained the 
goods destroyed by fire, were not kept well secured during the 

time between making the insurance and the happening of the 

loss, the jury must find for the defendant, and the warranty is 
broken by permitting the pipes toremain in the same condition 
as at the time of insurance, if they were not well secured at that 
time.” “The application No. 321, made by the plaintiff to the 
defendant being specially referred to in the policy sued on in this 





475 


1875. 
June Term. 





Simmons 


Vv. 
Insurance Co. 










































476 


1875. 
June Term. 


Simmons 





Vv. 
Insurance Co. 


+ presided at the trial below. 





SUPREME COURT OF APPEALS 


case, and by the terms of sail policy is the plaintifi’s express 
warranty, and binding on him in this case. If that application is 
in any respect false or untrue, or the plaintiff has failed to com- 
ply, in any and every particular, with his promises or agreements 
therein contained, as if the plaintiff has failed to keep chimneys, 
fire placcs, stuves and pipes all well secured, the policy becomes 
void as between the plaintiff and defendant.” 


9. Under the said evidence and peculiar circumstances of the case it 


was not error for the court below to instruct the jury, at the in- 
stance of the plaintiff, as follows: “If the jury find that the agent 
of the defendant, who took the application, had, at the time, a 
knowledge of the building, and the manner in which the stove- 
pipe and chimney were secured at the time the insurance was ef- 
tected, and took upon himself to fill up the blank application, and 
did so upon his own information, then it was not required of the 
plaintiff, under the policy, to change the condition of the pipe 
and chitnney, but he was required to keep them in good order 
und condition, but was not required to put them in better order 
and condition than they were in at the time the insurance was 
made.” 


10. Evidence having been given to the jury in this action which is 


based on a policy of insurance against loss and damage by fire, 
tending to prove that the plaintiff intentionally and fraudulently 
caused the insured property to be set on fire and destroyed, and 
that the loss or damage claimed in plaintiff's declaration was oc- 
casioned by such act of the plaintiff, and the plaintiff having 
given evidence to the jury tending to rebut such evidence of the 
defendant, and tending to prove the contrary, it was error in the 
court—under the issue joined in the case—to refuse to give to the 
jury the following instruction, asked by the defendant, viz: “It is 
not necessary, in order to prevent the plaintiff's recovery that the 
plaintiff should be proved beyond a reasonable doubt to have in- 
tentionally and fraudulently caused or permitted the said insured 
property to be set on fire, but if the weight or preponderance of 
evidence be to that effect the jury should find for the defendant.” 


Supersedeas to a judgment of the municipal court 


of Wheeling, rendered on the 28th day of August, 
1871, allowed on the petition of the West Vir- 
ginia Insurance Company—the defendant below. The 
plaintiff was James H. Simmons. The other facts ap- 
pear in the opinion of the Court. 


The Hon. M. C. Good, judge of said municipal court, 
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Vv. 
Insurar ce Co. 


HAyYMOND, PRESIDENT: 


This is an action of assumpsit founded on a policy of 
r insurance made by the defendant to the plaintiff on the 
6th day of January, 1870. The policy insures the plain- 
tiff against loss or damage by fire to the amount of $2,- 
000 on his stock of dry goods, groceries, queensware, 
hats, caps, boots and shoes, and such other articles of 
merchandise as are usually kept in a country store, all 
contained in the one story frame building situate on the 
south side of State street, in the town of Portland, 
Preston county, West Virginia, and occupied by assured 
as a store room, subject to certain exceptions, conditions, 
&e., some of which are hereinafter considered. 

The declaration alleges that the property, so insured, 

was accidentally destroyed by fire on the 21st day of 
» January, 1870. 
f The action was brought in the municipal court of 
Wheeling on the 7th day of May, 1870, and judgment 
was rendered therein in favor of the plaintiff against the 
defendant on the 28th day of August, 1871. 

The defendant demurred to the plaintiff’s declaration, 
and the court overruled the demurrer. 





The defendant then pleaded non-assumpsit. This plea 
seems to have been filed on the 19th day of September, 
1870, and at the same time the defendant filed two other 
pleas ; one of which avers, that the plaintiff, in making 
the statement, under his signature and verified by his 
oath, purporting to be such particular account of the 
loss or damage sustained by him by reason ot the 
> destruction by fire of the property mentioned and in- 

tended to be insured by the said policy of insurance, was 
guilty of fraud and false swearing; and the other avers, 
that the plaintiff intentionally and fraudulently caused 
and permitted the said insured property to be set on fire 
and destroyed on the said 21st day of January, 1870. 
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Upon each of these pleas issue was regularly made up 


———and joined. 


Subsequently, and on the 3rd day of February, 1871, 
the defendant filed three additional pleas numbered re- 
spectively in the record four, five and six. 

Plea No. 4 it is unnecessary to consider, as no question 
arises upon it, so far as the record discloses. 

Plea No. Savers, substantially, that in said policy special 
reference is made to an application in writing made by 
the plaintiff No. 321, which was his warranty and a part 
of said policy. And that in his said application, the 
plaintiff agreed to keep the chimneys, fire places, stoves 
and pipes in the building occupied by him, in which the 
fire‘occurred, well secured, but on the contrary the said 
chimneys and pipes were not well secured, and were 
wholly unsafe, by reason whereof, and the breach of the 
plaintiff's said warranty contained in his said applica- 
tion, the plaintiff forfeited all claim under the said 
policy. 

Plea No. 6 I will not notice here because no question 
fairly arises upon it, upon the record, as it comes to us. 

To the three last named pleas the plaintiff filed gener- 
al replications and issue was sufficiently made up on each 
of the pleas. . 

On the 24th day of August, 1871, a jury was empan- 
neled and sworn to try the issues in the cause, and on the 
26th of the same month they rendered a verdict in fa- 
vor of the plaintiff for the sum of $2,000 with interest 
thereon from the 2nd day of May, 1870, and on this 
verdict the court, on the 28th of August of the same 
year, rendered judgment in favor of the plaintiff against 
the defendant for the amount of the verdict and the costs 
of suit. To this judgment a supersedeas has been here- 
tofore allowed. And thus the cause has been brought 
before this Court for consideration. 

The first error assigned by the counsel of defendant 
(who is plaintiff in error) is that the court erred in over- 
‘ruling the demurrer to the declaration. This assign- 
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ment will be first considered. The declaration, after de- 
scribing the goods, wares, &c., insured, the house in 
which the goods were kept, and the plaintiff’s interest 
in the goods, wares, &c., and the destruction of the same, 
and the house in which they were kept, among other 
things, alleges as follows: “and the said West Virginia 
Insurance Company, defendant, on the same day, in con- 
sideration of a premium in money then and there paid 
to them therefor by the plaintiff, made a policy of in- 
surance upon the said property in said building, and 
thereby promised the plaintiff to insure $2,000 thereon, 
from said 6th day of January, 1870, until the 6th day of 
January, 1871, against all such immediate loss or dam- 
age as should happen by fire to the said property, above 
specified, other than loss by theft at or after a fire, and 
other than fire happening by means of any invasion, in- 
surrection, riot, civil commotion or military or usurped 
power, and other exceptions in said policy mentioned, to 
the amount aforesaid, to be paid to the plaintiff in sixty 
days after notice and proof of the same, upon condition 
that the plaintiff, in case of said loss, should forthwith 
give notice of such loss to said Company, and as soon 
thereafter as possible, should render a particular account 
of such loss, signed and sworn to by him, stating whether 
any and what other insurance had been made on the same 
property, &e., and should produce a certificate under the 
hand and seal of a magistrate, notary public or commis- 
sioner of deeds (nearest the place ef fire, and not con- 
cerned in the loss as creditor or otherwise, nor related to 
the plaintiff,) that he had examined the circumstances 
attending the loss, and knew the character and circum- 
stances of the plaintiff, and verily believed that the plain- 
tiff had, without fraud, sustained by such fire loss on said 
property insured, to the amount therein mentioned,” &e. 
It is argued that the declaration does not allege that the 
plaintiff was insured ; that it only alleges a promise to 
insure; also, that it is not sufficiently alleged that the 
promise was to insure the plaintiff. It seems to me, 
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upon reading the whole of the declaration I have quoted 
in that connection, that these exceptions are not well 
taken, and should not be sustained, especially under the 
twenty-ninth section ot chapter one hundred and twenty- 
five of the Code of 1868. 


It is further argued that the declaration alleges certain 
specific exceptions in the policy which qualify the de- 
fendant’s liability on the policy, and, in effect, admits 
there are other such exceptions not therein stated, but 
contained in the policy, and that this is a fatal defect in 
the declaration on general demurrer. This presents an 
interesting question, and one on which there is, at least, 
some apparent conflict in some of the authorities. “If 
the plaintiff allege a condition subsequent to his estate, 
he need not aver performance, but the breach must be 
shown by the defendant, and matter in defeasance of the 
action need not be stated; wherever there isa cireum- 
stance, the omission of which is to defeat the plain- 
tiff’s right of action, prima facie well founded, whether 
called by the name of a proviso, or a condition subse- 
quent, it must, in its nature, be a matter of defense, and 
ought to be shown in the pleadings by the opposite 
party.” Chitty on Plead. 6th Am. ed. from the 5th 
London ed., pages 254 and 255; 6 vol. of Comyn’s Di- 
gest, Pleader, C, (81); Hotham, Knight &c. v. The East 
India Company, 1 Term Rep. 638, 645. In the case of 
Vavasour v. Ormrod, 6 B. & C. 430, cited in 1 Chitty on 
Plead, 255, was an action upon a lease, and the declaration 
described the reddendum as containing an absolute reserva- 
tion of rent. In fact the reddendum was “yielding and pay- 
ing during the term, (except as hereinafter mentioned,) the 
yearly sum,” &c. In the latter part of the lease there 
was a covenant and proviso by which a deduction was to 
be made, if a certain event happened ; and it was held 
that the declaration was bad. Lord Tenderden said: “Tf 
an act of parliament or a private instrument contain in it, 
first, a general clause, and afterwards a separate and dis- 
tinct clause, something which would otherwise be in- 
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cluded in it, a party relying upon the general clause, 
may set out that clause only, without noticing the sepa- 
rate and distinct clause which operates as an exception ; 
but if the exception itself be incorporated in the general 
clause, then the party relying upon it must, in pleading, 
state it with the exception; and if he state it as contain- 
ing an absolute, unconditional stipulation, without no- 
ticing the exception, it will be avariance. This is a mid- 
dle case. Here the exception is not, in express terms, in- 
troduced into the reservation, but by reference only to 
subsequent matters in the instrument. The words are, 
“except as hereinafter mentioned.” The rule here ap- 
plies verba relata inesse videntur. And the clause there- 
inafter mentioned must be considered as an exception to 
the general clause by which the rent is reserved, and 
then, according to the rule above laid down, the plaintiff 
ought, in his declaration, to have stated the reservation 
and the exception. And the variance is fatal. In1 
Chitty on Plead. pages 332 and 333, it is laid down, 
“that it is sufficient to state those parts of the contract 
whereof a breach is complained, or, in other words, to 
show so much of the terms beneficial to the plaintiff in 
a contract, as constitutes the point for the failure of which 
he sues ; and that it is not necessary or proper to set out 
in the declaration, other parts not qualifying or varying 
in any respect, the material parts above mentioned.” It 
is also asserted in 1 Chitty on Plead., pages 339 and 340, 
that if the defendant’s promise or engagement, whether 
it be verbal, in writing or under seal, embody or con- 
tain, as part of it, an exception or proviso, which qualifies 
his liability ; or, in certain instances, renders him alto- 
gether irresponsible ; so that he was not in law absolutely 
bound ; the declaration must notice the exception or pro- 
viso, or there will bea fatal mistatement. Thus, where 
the declaration stated the defendant had undertaken to 
earry and deliver goods safely, and the contract proved 
was to carry and deliver them safely, fire and robbery 
61 
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excepted, it was held that there was a fatal variance. 
Tempany v. Burnand, 4 Campbell’s Rep. 20; Latham v. 
Rutley 9 Eng. Com. Law Rep. 10; Howell v. Thomas 
Richards, 11 East 633. When, however, the proviso ina 
written instrument is distinct from, and not even referred 
to, by the clause on which the debt is charged, it is con- 
sidered matter of defeasance, &c., which ought to come 
from the other side, and then it need not be set forth by 
the plaintiff. 1 Chitty on Plead. 340. Itisalsoa general 
rule of pleading that matter which should come more 
properly from the other side need not be stated. 1 
Chitty on Plead. 255. 

The plaintift, in support of the declaration has cited 
the case of Lounsbury v. Protection Ins. Co., 8 Conn. 459 
reported in First Fire Insurance Cases by Bennett, 369. 
But in that case the declaration recited theexecution ofthe 
policy by the defendants, and recited its provisions and 
the articles annexed as “conditions of insurance,” and 
the question before the court was whether it was neces- 
sary, by averment in the declaration, to negative the 
exceptions and not whether it was necessary to state the 
exceptions. The court held that “a declaration on a 
policy need not negative the exceptions therein, such as 
that the loss did not happen from invasion or that the 
building was not used for hazardous trades or other sim- 
ilar clauses introduced, not as conditions precedent, but 
by way of proviso for the benefit of the insurer.” The 
case of Hunt v. Hudson River Fire Insurance Company, 
2 Duer. (N. Y.) 481, decides the same principle held in 
the case in 8 Conn. above cited. The form of declaration 
given by Mr. Greenleaf in the 2d vol. of his work on 
Evidence in note 1 to section 376, in the simplest cases 
of marine polices, and also the form given in same vol- 
ume in note 3 to section 404 in cases of policies against 
fire, Mr. Greenleaf in his said note 1 says: “The fol- 
lowing forms of counts in the simplest cases arising up- 
on marine policies established in Massachusetts, are well 
adapted to the brevity of modern practice at common 
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law in any of the United States;” and in his said note 3 


483. 


1875. 
June Term. 


he says: “The following is the usual form of a count—>——— 


av. “e icy.” > ths, v. 
upon a valued fire policy.” But at the end of this ,...%.c6 


form he adds, “‘see as to stating the limitations and qual- 
ifications,” a number of authorities there cited,” and be 
the adds “see contra, 8 Conn. 459” which is the case to 
which I have referred. Chitty in his first vol. on Plead 
p. 334 says: “It is a general rule, that the contract 
must be stated correctly, and if the evidence differ from 
the statement, the whole foundation of the action fails.” 
It seems to me after careful examination of such author- 
ities as I have betore me that where exceptions in a 
policy of insurance qualify the defendant’s liability or 
renders the insurer altogether irresponsible in certain in- 
stances so that he is not in law absolutely bound, correct 
pleading requires that the exceptions should be stated in 
the declaration although it is not necessary to negative 
them by averment. It is not necessary to negative them 
by averment because it is not necessary, generally, to 
aver in the declaration more than is required to be 
proved. Generally, the defendant if he claims the ben- 
efit of such exemption should plead and prove it. The 
exceptions in the form and connection they are alleged 
in the case in judgmeut must be considered as a part of 
the general clause of insurance contained in the policy— 
The admission in the declaration that there are such ex- 
ceptions in addition to those stated will be considered as 
true upon the demurrer, and the failure to state them is 
a defect in pleading and is reached by demurrer in this 
case. 

It is further argued that the allegation in the declara- 
tion that the certificate of an officer required by the con- 
dition precedent and which the plaintiff delivered was 
“under the hand of the proper officer” is defective in two 
respects, viz: first. It should state what officer it was 
and his name, and second the certificate should be stated 
to be under the hand and seal of the officer, instead of 
under his hand. I think the kind of officer should be 
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stated in the declaration that the court may determine 
whether he was the proper officer. The production of the 
certificate of one of the officers specified is a condition 
precedent and must be complied with unless properly 
waived by the defendant. Worsley v. Wood, 6 Term 
Rep. 710 and 1 Bennett’s Fire Insurance Cases, 43 ; 
Protection Insurance Co, v. Pherson 5 Ind, 417 and 3 
Bennett 753; 8 Exch. 819; Mason v. Harvey 3 Bennett 
548. Ithink the name of the officer should be stated 
in fairness to the defendant, but the failure to do so may 
not be cause of general demurrer. Still Iam inclined 
to think it should be so held. In this State a magistrate 
has no official seal, and is not required to keep one. 
It cannot therefore be said that the official seal of a maj- 
istrate was contemplated and if not ota magistrate so of 
a notary and commissioner of deeds. The principal, and 
indeed the only object, as it appears to me, was to re- 
quire the official certificate of the officer and if that is 
given the principal and every benificial object or secur- 
ity contemplated would be complied with. It is true the 
“seal” is in the contract and it is safest and best to com- 
ply with the contractin that respect. Still if the certifi- 
cate was correct in every other respect I should hesitate 
long before holding it insufficient for want of a_ seal. 
However I do not now definitely determine that question. 
For the reasons stated it appears to me that the court 
erred in overruling the demurrer. I think it would 
perhaps be well to precede the concluding averment con- 
tained in this declaration with the general averment 
“that all things have happened which it is necessary 
should happen to entitle the plaintiff to be paid said sum 
of $2,000,” though perhaps it may not be absolutely nec- 
essary, 


The second error assigned is, that there is “ material 
variance between the declaration and policy offered in 
evidence.” At the trial the defendant objected to the 
policy being given in evidence to the jury, because 
of variance ; but the court overruled the objection. On 
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a comparison of the policy with the declaration, it is ap- ,,,/3%._. 
parent that it is materially variant in at least three ma--jon. 


terial particulars, if not more, to wit: First. The dec- s,.urance Co. 
laration, in describing the term for which the policy was 
in force, alleges that it was from the “said 6th day of 
January, 1870, until the 6th day of January, 1871,” 
whereas the policy says “from the 6th day of January, 
one thousand eight hundred and seventy, at noon, to the 
sixth day of January, one thousand eight hundred and 
seventy-one, at noon.” The term for which the prop- 
erty was insured, according to the declaration, excludes 
the whole ot the 6th of January, 1870, and makes the 
term of insurance commence with the beginning of the: 
7th of January, 1871; while, according to the policy,. 
the term commenced at noon of the 6th of January, 1870,. 
and ended at noon the 6th day of January, 1871.. 
Second. The declaration does not state all the exceptions 
contained in the policy, which, by the policy, exempts the 
defendant from all responsibility in certain instances. 
There are numerous exceptions stated in the policy of 
that description immediately following those stated in 
the declaration, and in the same clause of the policy. 
Third. The declaration alleges that the insurance money 
was “to be paid to the plaintiff in sixty days after no- 
tice and proof of the same,” &e., while the policy pro-- 
duced states “the amount of loss or damage to be esti- 
mated according to the actual cash value of the property 
at the time of the loss, and to be paid sixty days after 
due notice and proofs of the same made by the assured 
and received at this office,’ Ke. So that the loss or dam- 
age did not become payable sixty days after notice and 
proofs of the same, as stated in the declaration, but sixty 
days after due notice and proofs of the same was made by 
the assured and received at the defendant’s office. But it is 
also insisted hy the defendant that the application of the 
assured, made to the defendant for insurance, contains a 
warranty made by the defendant, and that said applica- 
tion is, by the policy, expressly made the warranty of the 
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plaintiff and a part of the policy; that the declaration 
does not refer to or set out in any manner the warranty 


Insurance Co, OF aver, either generally or specially, the performance 


thereof, and that, therefore, there is a variance between 
the contract described and the policy. The policy, near 
the commencement thereof, and immediately after de- 
scribing the property and the house in which it was kept, 
says, “special reference being had to assured’s applica- 
tion, No. 321, which is his warranty and a part hereof.” 
In another part of the policy, found after the general 
insurance clause, this language is found, viz: “ If 
any application, survey, plan or description of the 
property herein insured is referred to in this policy, 
such application, survey, plan or description shall be 
considered a part of the contract and a warranty by the 
insured,” &c. Idon’t think it was «necessary for the 
plaintiff to set out in his declaration the warranties con- 
tained in the application, in whole or part. I regard 
the warranties contained in the application as matters 
in defeasance of the plaintiffs action. No part of the 
application is attached to or set out in the policy, and no 
reference is made in the policy to the application, or any 
warranty therein, other than as I have before stated. 
If the application is a defeasance, or must be considered 
as such, then according to my understanding of the au- 
thorities already referred to, it is unnecessary for the 
plaintiff to state or notice the application or any war- 
ranty therein in his declaration. It is matter which 
should come more properly from the defendant. Bouvier, 
in his Law Dictionary, defines defeasance as applied to 
contracts to be “an instrument which defeats the force 
or operation of some other deed or estate. That which 
in the same deed is called a condition, in another deed 
is a defeasance.” The application is presented to the 
defendant, containing representations and promises touch- 
ing the property asked to be insured, and is signed by 
the plaintiff. The defendant issues the policy and de- 
livers, or causes it to be delivered, to the plaintiff as his 
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paper, containing the undertakings and promises of the 
defendant to it, but the defendant retains the application 
as its paper for its benefit, with which it may, if the war- 
ranty, or warranties, contained therein, are broken, ut- 
terly defeat any recovery upon the policy for loss or 
damage to the property by fire, by the plaintiff. If the 
plaintiff were required to state the warranties contained 
in the application and aver and prove performance there- 
of, he would, in many instances, be required to do that 
which was out of his power. To set out correctly the 
warranties contained in the application, the plaintiff, or 
his counsel, should have access to the application. It is 
in the possession of the defendant, as its property, and I 
am not aware of any legal remedy provided by law by 
which the plaintiff could compel the defendant to file 
the application in court or to deliver it, or a copy 
thereof, to him before the filing of the declaration. In 
this case the defendant signed the application in blank, 
and it was afterwards filled up by the defendant’s agent, 
and forwarded by such agent to the defendant,—the 
plaintiff not knowing how it was filled up, or what it 
contained. How could the plaintiff describe the war- 
ranties contained in the application in such case, in his 
declaration? The fact that the warranties are not inser- 
ted in the policy, in any way, but are contained in a sep- 
arate paper, retained, properly, by the defendant, as its 
paper, for its defense and protection, and the policy is 
delivered to the defendant, as his paper, for his security 
and as the evidence of his right, in case of loss or damage 
by fire, it seems to me, at once demonstrates the true un- 
derstanding of the parties as to these papers, as to their 
proper use and legal eftect, viz: that the plaintiff might 
sue upon the policy and give the policy in evidence in 
support of his right to recover, and that the defendant 
might defend by proper plea and give the application 
with its warranties in evidence, together with the proof 
of the warranties being broken by the plaintiff, in bar of 
the plaintiffs action—in other words, in defeasance of the 
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plaintiff’s action. Ofcourse the plaintiff would be entitled 
to produce, in such case, evidence in rebuttal of that of 
the defendant upon that subject. I think the uniform 
practice in the inferior courts of this State has been in 
accordance with this view. 


It appears by bill of exceptions No. 2 that the defen- 
dant gave in evidence to the jury the application of the 
plaintiff, upon which the policy was issued to him by de- 
fendant. This application contains, in the commenc- 
ment thereof, a description of the goods, &c., the value 
thereof, the sum insured, the rate of insurance, the pre- 
mium and where the goods are kept. The second ques- 
tion in the application is “size and number of stories of 
each building to be insured” and the answer written 
thereunder is, ““The goods and merchandize are in the 
house insured as store room for Mrs. Naney Wotring by 
your Company last summer.” The third question “Is 
the building stone, brick or wood, when built and in what 
repair? and of what material is the roof?” Answer, 
“see diagram on said application”’--all other questions, be- 
ing twelve in number, contained in the application, are 
blank and unanswered. But there is at the end of the ques- 
tions this provision, “I do hereby agree to keep chim- 
neys, fire places, stoves, and pipes all well secured, and 
ashes in a safe deposit and declare that the above ques- 
tions are correctly answered ; that the foregoing is a cor- 
rect description of the property upon which insurance is 
solicited, and that the estimated value which is fixed 
thereon is a just and proper valuation of the same; and 
that I have not withheld any circumstance or informa- 
tion in any manner increasing the hazard of the above 
enumerated property with which the Company ought to 
be made acquainted. Any misrepresentation in effecting 
this insurance shall be deemed not only a sufficient cause 
for cancelling my policy, but render the insurance void.” 
This application was signed by plaintiff. The defendant 
also gave in evidence the application of Mary Ann Wot- 
ring, which the court certifies is the application referred 
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to in said application of the plaintiff. By this applica- 


tion it appears that the store room is valued at $600, in-— 
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The store room is described in answer to question two as 
being one story twenty by forty feet and the answer to the 
third question is that the house is wood and the roof new 
pine shingles. The fifth question is, “If the stove pipes 
pass through wooden partitions or floors how are they 
secured and how near the wood,” and the answer is, “se- 
cured by flues, and pass into chimneys.” There is the 
same agreement contained at the close of this application 
as that of the plaintiff before quoted. It further ap- 
pears that there was also evidence given to the jury ten- 
ding to prove that John P. Jones, who was the agent of 
the defendant empowered to receive applications for insur- 
ance, and to collect and transmit the premiums therefor 
and as such agent took said applications for insurance ; 
and was authorized to collect and transmit the premiums 
therefor, and as such agent took said applications, resided 
and did business as a merchant about twenty-five yards 
fromsaid store-room, and before and atthe time plain- 
tiffs application was made had knowledge of the condi- 
tion of said store-house, and ofthe manner in which the 
stove pipes and flue or chimney therein were construct- 
ed and secured and made no objection thereto; that at 
the time he took plaintitf’s application, he presented the 
blank to the plaintiff with the printed matter alone in it, 
which the plaintiff signed without reading the applica- 
tion or knowing its contents, although he had an oppor- 
tunity of doing so, and left the blank application so 
signed with said Jones ; that Jones made no inquiries of 
plaintiff, and after receiving the signed blank filled it 
himself, and a few days afterwards delivered the policy to 
plaintiff and received the premium therefor—the plaintiff 
having no further knowledge of the application or the 
manner in which it had been filled up. The plaintiff 
also gave evidence to the jury tending to prove that the 
62 
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property insured by said policy belonged to the plaintiff 
at the time the insurance was made, as well as at the time 


Insurance Co. Of the fire hereinafter mentioned ; and that the same was 


destroyed by fire on the 21st day of January, 1870, and 
the plaintiff sustained loss by said fire toan amount equal 
to the sum so insured on said property; and there be- 
ing also evidence before the jury tending to prove that 
the pipe and chimney inthe building and room in the 
policy in said application No. 321, mentioned, so occu- 
pied by the plaintiffand containing the property so in- 
sured, was not well secured at the time the said build- 
ing and room were erected in the spring of 1869, and so 
remained until the destruction of said property by fire as 
aforesaid, the said pipe and the stove-pipe from the stove 
used for heating said room entering the said pipe and 
chimney near the ceiling of said room, and that no re- 
pairs had been made to the said pipe and chimney up to 
the time of said fire, but there was no evidence tending 
to prove that said pipe and chimney were at the time of 
said fire in any less secure condition than they were at 
the time of said application No. 321, and said policy was 
made. In this state ot the case the defendant moved 
the court to instruct the jury as follows, viz: “If the 
jury believe that the chimneys and pipes in the room 
occupied by plaintiff and which contained the goods 
destroyed by fire were not kept well secured during the 
the time between making the insurance and the happen- 
ing of the loss, the jury must find for the defendant and 
the warranty is broken by permitting the pipes to remain 
in the same condition as at the time of insurance, if they 
were not well secured at that time.” The court refused 
to give the instruction and the defendant excepted. 
This is bill of exceptions No. 2. 

By bill of exceptions No. 3, it appears that evidence 
was given to the jury, as siated in the defendant’s second 
bill of exceptions, and also evidence tending to prove 
that $3,000 was an overvaluation of the goods men- 
tioned in said application, at the time the application was 
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made. Whereupon the defendant’s counsel moved the 


court to instruct the jury that “The application No. 321,-,,.. 


made by the plaintiff to the defendant, being specially 
referred to in the policy sued on in this cause, and by 
the terms of said policy made the warranty of the plain- 
tiff and a part of the said policy is the plaintiff ’s express 
warranty, and binding on him in this case. If that ap- 
plication is in any respect false or untrue, or the plaintiff 
has failed to comply in any and every particular with 
his promises or agreements, therein contained, as if the 
plaintift has failed to keep the chimneys, fire places, 
stoves and pipes all well secured, the policy became void 
as between the plaintiff and defendant.” The court re- 
fused to give this instruction and the plaintiff excepted. 

By bill of exceptions No. 4, it appears that after evi- 
dence was given, as in the second bill of exceptions is 
stated, the plaintiff, by his attorney, moved the court to 
instruct the jury that “If the jury find that the agent 
of the defendant, who took the application, had at the 
time a knowledge of the buildings, and the manner in 
which the stove pipe and chimney were secured at the 
time the insurance was effected, and took upon himself 
to fill up the blank application, and did so upon his own 
information, then it was not required of the plaintiff, 
under the policy, to change the condition of the pipe and 
chimney, but he was required to keep them in good order 
and condition, but was not required to put them in better 
order and condition than they were in at the time the 
insurance was made.” The court gave this instruction 
to the jury and the defendant again excepted. 

I will consider the two instructions asked by defend- 
ant, which were refused, and the one given by the court 
at the instance of the plaintiff, under the defendant’s 
third assignment of error, because they, in a great degree, 
involve the same principles applicable to this case, as 
disclosed by the record. It is proper to state that the 
application was partly printed and partly in writing— 
that the agreement, near the conclusion of the applica- 
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June Rirm, tion to keep the “chimneys, fire places, stoves and pipes 


Simmons 2! well secured,” &c., before quoted, was all printed ex- 

Insursace Co, Cept the pronoun “TI,” before the words, “do hereby,” 
&e., in the commencement of the agreement, and that it 
was inserted by defendant’s saidagent. And all other 
matters contained in the application in relation to said ’ 
property which therein appears, such as the value of the 
property insured, the amount of insurance, the descrip- 
tion of the property and of the house, where kept, &c., 
were inserted and given by defendant’s said agent. Ina 
word, all the blanks were filled in by defendant’s said 
agent. The plaintiff’s goods, which were insured, and 
the house in which they were kept, were burned on the 
fourteenth day after the date of the policy, and most 
probably some days less after the delivery of the policy 
to him, as the policy was sent from Wheeling to Port- 
land, in Preston county, by defendant to its agent, and 
by the agent afterwards delivered to plaintiff, though 
the date of the delivery does not appear. Among other 
things it is provided in the policy that “if the above , 
premises shall be occupied or used so as to increase the 
risk, or become vacant and unoccupied, or the risk he 
increased by the erection of adjacent buildings, or any 
other means whatever within the control of the assured, 
without the consent of this Company endorsed hereon ; 
or if the property be sold or transferred, or any change 
take place in the title or possession, whether by legal 
process or judicial decree, &c., without the consent of 
the Company endorsed hereon, &c., this policy shall be 
void.” 

The policy also provides that “any false representation 
by the assured of the condition, situation, or occupancy 
of the property, or any omission to make known every 
fact material to the risk or any over valuation or mis- 
representation whatever, either in the written application 
or otherwise,” shall annul and make void the policy. It 
would seem from these provisions that the Company is- 

. Sued its policy of insurance on the faith of the represen- 
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tations of the assured as to the condition of the house and 
property at the date of the application, or the policy is- 
sued on the faith that the house and property is in the con- 
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dition it is represented, and there is no concealment by ~ 


the assured as to itscondition. This, I apprehend, must 
be so, except in cases where the representations are taken 
as those of the defendant or its agent, and not those of 
the assured, and where the omission to state truly the 
condition of the house in which the property insured is 
kept, is the fault of the defendant or its agent and not of 
the assured. If the foregoing be a correct interpreta- 
tion of the provisions of the policy, or their legal effect, 
the inference is that the Company considers the chim- 
neys, fire places, stoves and pipes all well secured within 
the meaning of the policy at the time the policy is is- 
sued and delivered, and this is so, whether the represen- 
tations or omissions are those of the assured or of the 
defendant or its agent. It should be stated that it ap- 
pears that the house in which the goods, &c., were kept 
was insured for Mrs. Wotring by defendant, in June, 
1869, and that the policy did not expire until June, 
1870, and that the printed part of her application was 
and isin all respects similar to the application signed by 
plaintiff. The house was insured for Mrs. Wotring, by 
defendant, before and at the time the policy to plaintiff 
was issued upon the goods, &ec., therein mentioned. 
“Insurance companies who do business by agencies, at a 
distance from their principal place of business, are re- 
sponsible for the acts of the agent within the general 
scope of the business intrusted to his care, and no limi- 
tation of his authority will be binding on parties with 
whom he deals which are not brought to their knowl- 
edge. Hence, when their agents, in soliciting insurance, 
undertake to prepare the application of the insured or 
make any representations to the insured as to the char- 
acter or effect of the statement of the applications, they 
will be regarded in doing so, as the agents of the insur- 
ance companies, and not ofthe insured. This principle 
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is rendered necessary by the manner in which these agents 
are sent over the country by such companies, and stimu- 
lated by them to exertions in effecting insurance, which 
often lead to a disregard of the true principles of insur- 
ance as well as fair dealing. In such cases the insurers 
cannot protect themselves under instructions to their 
agents, that they are agents for the purpose of receiving 
and transmitting the application and the premium.” In- 
surance Co. v. Wilkinson, 13 Wall., (Sup. Ct. U.S.) 222, 
223. See, also, Masters v. The Madison County Mutual 
Insurance Co, 11 Barb. (N. Y.) 624. “An agent, au- 
thorized to take applications for insurance, should be 
deemed to be acting within the scope of his authority 
when he fills up the blank application of insurance ; and 
if, by his fault or negligence, it contains a material mis- 
statement not authorized by the instructions of the party 
who signs it, the wrong should be imputed to the com- 
pany, and not to the assured. A policy of insurance 
should not be avoided for an error by the agent of the 
company, acting within the general scope of his power, 
on the artificial and unwarranted assumption that he is 
the agent of the other party to to the contract.”. Row- 
leyv. The Empire Insurance Company, 36 N. Y. 550; 
1 Greenleaf on Evidence, section 406; Roth v. The City 
Insurance Co., 6 McLean (Cir. Ct. UO. 8S.) 324; How- 
ard Fire Insurance Company v. Bruner, 23 Pa., St. 50. 
In this last case Lowrie, J., who delivered the opin- 
ion of the court says: “There can be no doubt that 
there are important errors and omissions in the written 


description on which this policy purports to be founded; 


— 


but the plaintiff has explained all this by the testimony 
of the defendant's agents, who prove that all they knew 
about the property from the verbal description of the 
plaintiff to them, and from having surveyed it with a 
view to this insurance and that the description was made 
out under their advice and counsel, and then signed by 
the plaintiff. This raises the main question, was this 
legitimate evidence. It is very apparent, from all the 
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evidence, that this policy was not entered into by the 
defendants on the faith of the plaintiff’s answers con- 
tained in the written application and description; for 
many of the questions which are very material are only 
partly answered, or not at all; and the whole treaty for 
the insurance and its terms were completed by the de- 
fendant’s agents who knew all about the property. There 
is, therefore, no merit in this defence on the ground of 
the defects of the description ; and the law can have no 
object in sustaining it, except in order to preserve some 
valuable rule of its own from violation.” Flanders on 
Fire Insurance 180 to 188. “But if such agent actually 
makes the survey, being as well acquainted with the lo- 
eality of the premises as the assured is, and when he 
takes the whole authority of making the representation 
ona view of the premises, I must think, until over- 
ruled, that the assured is not responsible either for con- 
cealment or misrepresentation.” It is evident that the 
policy in the case in judgment was not issued upon any 
misrepresentation or concealment of plaintiff either as to 
the value of the property insured or the condition of the 
house, chimney, fire place, stove, or pipes or otherwise ; 
that the defendants agent had knowiedge thereof and that 
he regarded the stove pipes, &c.,as being well secured at the 
time the application was made and that the defendant 
should, in this peculiar case, be held bound by the know- 
ledge and judgment of its agent and estopped from de- 
nying that the stove pipes and chimney were well se- 
cured at the date of the application and that the war- 
ranty of the plaintiff to keep the chimneys, fire places 
stove and pipes well secured must in this case be held to 
bind him only to keep them as secure as they were when 
the application was made—it not appearing that the 
Company or its agent gave notice to or intimated to plain- 
tiff in any respect that the stove pipes or chimney were 
in anywise insecure or required to be made more secure 
which, under other circumstances, could not be required. 
It seems to me that any other ruling in this case would 
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be unjust, injurious and operate a fraud on the defendant 
and contrary to the spirit and letter of the authorities I 
have cited above. ‘Where the representation is made 
under the direction of the insured, or without a view of 
the premises by the agent it would be just to hold the 
assured responsible.” 6 McLean 338. With these 
views as to this particular case, under the circumstances, 
I think the court did not err in refusing to give the in- 
structions to the jury asked by the defendant and men- 
tioned in bills of exception Nos. 2 and 3 and also that 
the court did not errin giving the instruction to the jury 
which was asked by the plaintiff and mentioned in bill 
of exception, No. 4. 

I now pass to the consideration of the matter of the 
defendants fifth bill ofexceptions. By this bill of excep- 
tions it appears that evidence was given to the jury as 
stated in the second bill of exceptions and also evidence 
tending to prove that the plaintiff intentionally and 
fraudulently caused the said insured property to be set on 
fireand destroyed, and that the loss or damage claimed in 
the plaintiff’s declaration was occasioned by such act of the 
plaintiff, and the plaintiff gave evidence tending to rebut 
the same and prove the contrary. And thereupon the de- 
fendant by his counsel, moved the court to instruct the jury 
that “It is not necessary in order to prevent the plaintiff’s 
recovery that the plaintiff should be proved, beyond a 
reasonable doubt, to have intentionally and fraudulently 
caused or permitted the said insured property to be set 
on fire ; but if the weight or-preponderance of evidence 
be to that effect the jury should find for the defendant.” 
But the court refused to give the instruction and the 
defendant excepted. The principle involved in the in- 
struction, as asked, is important and interesting. There 
is aconflict in the authorities upon the subject. In civil 
cases where the mischief of an erroneous conclusion is 
not deemed remediless, it is not necessary that the 
minds of the jurors be freed from all doubt; it is their 
duty to decide in favor of the party on whose side the 
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weight of evidence preponderates, and according to the 
reasonable probability of truth. But in criminal cases, 
because of the more serious and irreparable nature of the 
consequences of a wrong decision. the jurors are required 
to be satisfied beyond any reasonable doubt of the guilt of 
the accused or it is their duty to acquit him—the charge 
not being proved by that higher degree of evidence which 
the law demands. In civil cases it is sufficient if the 
evidence, on the whole, agrees with and supports the 
hypothesis which it is adduced to prove; but in crimi- 
nal cases it must exclude every other hypothesis but 
that of the guilt of the party. Opinion of the court in 
The People v. Schuryver 42 N. Y.5 and 6; 3 Greenleaf on 
Ev. section 29. Reasonable doubt is defined by Chief 
Justice Shaw, in Commonwealth v. Webster, (5‘Cush., Mass, 
320), to be “that state of the case which after the entire 
comparison and consideration of all the evidence, leaves 
the minds of jurors in that condition that they cannot 
say that they feel an abiding conviction, to a moral cer- 
tainty, ofthe truth of thecharge.” “An honest hesitancy 
in view of the evidence may pervail against a balance 
of evidence in the trial of crimes, which need not pre- 
rail in civil actions.” Opinion of Judge Ellsworth in 
Munson v. Atwood, 30 Conn. 106. “Evidence which sat- 
isfies the minds of the jury of the truth of the fact in 
dispute, to the entire exclusion of reasonable doubt, con- 
stitutes full proof of the fact. From the highest degree 
it may decline by an infinite number of gradations, until 
it produce in the mind nothing more than a mere pre- 
ponderance of assent in favor of the particular fact. The 
distinction between full proof and mere preponderance 
of evidence is in its application very important. In 
many cases of a civil nature, where the right is dubious 
and the claims of the contesting parties are supported 
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by evidence nearly equipoised, a mere preponderance of 


evidence on either side may be sufficient to turn the 
scale.” 1 Starkie on Ey. 478. “ In civil cases an hon- 
est belief, a belief which results from a careful, diligent 
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investigation of the proof, is all that is to be expected, 
and such belief must be satisfactory if courts of justice 


Insurance Co. 2e to accomplish anything in the trial of causes.” Opin- 


ion Ellsworth, J., 30 Conn. 107. “ Where, in an action 
against an insurer for loss by fire, the defense is that the 
assured himself set fire to the premises, the evidence for 
the defense is not required to be as full and conclusive 
as would be necessary to support an indictment for ar- 
son.” Hoffman v. The Western: Marine and Fire Insurance 
Co., 1 La. 216; 2 Benneti’s Fire Insurance Cases 481; 
“Tn actions of slander, where the words charged impute 
crime, and the defendant pleads the truth in justification, 
he mnst prove the, actual offence charged—that is, he 
must prove the same matters or facts that would be requi- 
site to convict the plaintift on trial upon indictment for 
the crime. But it is not necessary to prove the facts to 
the exclusion of all reasonable doubt, as in criminal 
cases. It is sufficient if the defendant leaves a fair pre- 
ponderance in the minds of the jury in his favor, not- 
withstandiug the plaintiff’s evidence and the presump- 
tion of innocence.” Ellis v. Buzzell, 60 Maine 209; 11 
Am. Rep. 204; 12 Am. Law Reg. 426; also the able 
note of Judge Redfield, at the end of the case in Am. Law 
Reg. 431 and 432. “In an action on a policy of insu- 
rance, where the defence set up was that the assured set fire 
to the building insured, it was Held: That the rule of 
evidence was not, as on an indictment for arson, that the 
jury must be satisfied beyond a reasonable doubt.” 

An action on a policy of insurance is a civil action, 
and though the defense set up be that the plaintiff set 
fire to the building insured, the rule of evidence is the 
same as in other civil actions, and the jury may find the 
issue upon the weight or preponderance of evidence. 
Washington Union Insurance Co. v. Wilsons, 7 Wis., 169. 
See also 1 United States Digest, 276, under the head of 
Evidence, sections 3, 4 and 5; 50 Ill., 206; 42 Vt. 80; 
57 Maine, 495. Plaintiff’s counsel have cited us to 1 
Bing., 339; 8 J. B. Moore, 612;1 Fire Insurance Cases, 
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131; 35 Maine, 997 ; 18 Il]., 228; 2Green on Ev., 408; 
2 Phillips on Insurance, 503. On due consideration it 
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seems to me that the principles held in the case of Ellis y..urance Co. 


v. Buzzell, above quoted, and also the case in 7 Wiscon- 
sin, above cited, are correct, and should be recognized 
here as being sound in a case of the character of that 
now before us. The reasons stated in the opinion of the 
court in Ellis v. Buzzell, and in the note of Judge Red- 
field thereto, in connection with other authorities, I think, 
are satisfactory when applied to thiscase. Entertaining 
this opinion, [ think the court erred in refusing to give 
to the jury the said instruction asked by the defendant 
and set forth in said fifth bill of exceptions. 


It may be, however, that a different rule should pre- 
vail as to the plaintiff in an action brought by him to 
recover damages for a cause of action founded upon 
crime, as an action for adultery, but as to this I do not 
now determine, as the case before us is not of that char- 
acter. The case before us simply involves the question 
as to which party shall bear the loss occasioned by the 
fire. 

For the foregoing reasons the judgment of the mu- 
nicipal court of Wheeling, rendered in this cause on the 
28th day of August, 1871, must be reversed, the verdict 
of the jury set aside, and a new trial granted in the cause, 
the costs of the former trial to abide the final result of 
the cause. The plaintiff in error must recover his costs 
here, and the judgment of the said court overruling the 
demurrer to plaintiffs declaration must be reversed, and 
the cause must be remanded to said municipal court, with 
leave to the plaintiff to file an amended declaration, and 
for further proceedings therein there to be had according 
to law. 


Hoffman and Moore, Judges, concurred. 


JUDGMENT REVERSED, VERDICT SET ASIDE AND A 
New Triat GRANTED. 
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WHEBLING. 


Cox v. BOONE. 


July 23, 1875. 


1. J. and others are indebted to C. in the sum of $535, besides some 


accrued interest, due by note which is past due. The debt is for 
money loaned for the use of a Masonic Lodge. J. is the secretary. 
J., on the evening of Wednesday, the 22d day of February, 1871, 
about supper time, at C.’s house, by arrangement between J. and 
C., made and delivered to C. his check in these words, viz: 
“No. . Wheeling, 22d February, 1871. Wheeling Savings. 
Institution —Pay to Dr. John H. Cox or order five hundred and 
thirty-five dollars ($535.00) Masonic money. 8S. 8S. Jacon, Sec.” 
J. at the time had the $535.00 deposited in the said Institution, 
and the Institution was inthe cityof Wheeling. C. resided about 
fifteen miles from Wheeling, and his nearest and usual postoffice, 
as well as that of J., was at West Liberty. The postoflice was 
about three or four miles from C.’s. The mail from said post- 
office to Wheeling was but tri-weekly, closing at said postoffice at 
seven and a-half o'clock A. M., andleaving for Wheeling at eight 
o'clock A. M. on Tuesday, Thursday and Saturday, and arriving 
at Wheeling between eleven and twelve o’clock at noon; at no 
time later than twelve noon. The said Institution was, in fact» 
insolvent at and before the said 22d of February, but continued 
to pay its depositors until Saturday, the 25th of February, 1871, 
and until about noon of that day, when it failed, and ceased pay- 
ment and closed its doors before the close of banking hours; and 
on the same evening it made a general assignment of its assets 
to an assignee in trust for the benefit of its creditors—HeE.p : 





1. That it was not the duty of C. to mail the check to his agent or 


banker at Wheeling for presentment on the day he received the 
check. 


2. That it was not the duty of C. to mail said check before seven and 


a-half o’clock of the 23d of February, 1871, that being an un- 
reasonable hour at that season of the year according to the facts 
proven and stated in the opinion ofthe Court. 
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3. The said Institution having failed and closed its doors about twelve 
o'clock at noon on Saturday, C. was not bound to present, or cause — 
the check to be presented, to the bank on Saturday before it 
failed and closed, and it cannot be said that C. was guilty of neg- 


ligence or unreasonable delay in not so doing. 

4, J. was not prejudiced because the check was not sent by the Sate 
urday morning mail, because if it had been C.’s agent or banker 
would most probably not have received it before the Institution 
failed and closed; and if he had received it, he was not bound to 
present it before twelve o'clock of that day, but might have done 
so at any time before the close of regular banking hours on that 
day, and perhaps the next secular day (Monday). 

5, C. was not bound to send the check for presentment by post, and 
not having done so, he was at liberty to present, or cause the 
same to be presented, in any other mode convenient, within the 
time allowed by post, and the Institution having failed and closed 
its doors before that time expired, and the money become lost in 
whole or part by reason of such failure, it cannot be held that C. 
was guilty of unreasonable delay, and that the money was lost 
by his negligence. 

6. It cannot be held that the check was, under the circumstances, re- 
ceived by C.in satisfaction of the debt due him. But the most 
that can be held, in the absence of an agreement to the contrary, 
is, that the check was received by C. as a conditional payment or 
collateral security, to be a payment or satisfaction for the amount 
thereof if paid or lost by the negligence of C. 


Supersedeas to a judgment of the circuit court of Ohio 
county, rendered on the 21st day of January, 1875, 
granted on the petition of John H. Cox, the plaintiff 
below. The defendants were Hamilton Boone, Samuel 
S. Jacob, John C. Ferris, John H. Montgomery, Joseph 
W. Ferrill, J. A. Curtis, Peter Delaplaine and A. M. 
McCulloch, Jr. The other facts appear in the opinion 
of the Court. 

The Hpn. Thayer Melvin, judge of said circuit court, 
presided at the trial below. 


C. W. B. Allison, for the appellant. 


Robert G. Barr, for the appellees. 
HAYMOND, PRESIDENT: 


This is an action of assumpsit brought and determined 
in the circuit court of the county of Ohio, and is brought 
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to this Court by supersedeas. The trial of the cause was 


~———submitted to the court in lieu of a jury, and the court 


rendered judgment in favor of the defendants upon the 
proofs.—The plaintiff excepted to the opinion and judg- 
ment of the court, and in the bill of exceptions, which 
is duly signed, the court certified the facts proven before 
it at the trial upon which its judgment is based. By the 
bill of exceptions it appears that on the 29th day of May, 
1868, the defendants executed and delivered to the plain- 
tiff their joint and several note in these words : 

“$600.00 May 29, 1868. 

Two years after date, we or either of us promise to 
pay Dr. J. H. Cox, or order, the sum of six hundred 
dollars, for value received. 


H. Boose, J. W. FERRELL, 
S. 8. Jacon, Wm. H. ANDERSON. 
JoHN C, FERRIS, J. A. CurTIs, 


JoHNn H. MonteoMery, PETER DELAPLAINE, 
A. M. McCoutocu, Jr.” 

That said note was given in consideration of money 
loaned ($600) for the use and benefit of the Masonic 
Lodge at West Liberty, Ohio county, West Virginia, of 
which the defendants were members. About the time 
the note matured, the interest was paid thereon by the 
Lodge for two years, and $65 upon the principal. In 
December, 1870, negotiations took place between the 
plaintiff and the defendants as to the payment of the 
note, by which it was agreed that the Masonie Lodge 
would pay to the plaintiff, by the 27th day of that month, 
$535.00, the principal then due on the note, upon the 
receipt of which the plaintiff was to deliver up the note 
on the Lodge, and look to the Lodge for the payment of 
the remaining interest then due on the note which the 
Lodge was to pay him, but no time was mentioned when 
the interest was to be paid, but it was to stand until such 
time as the Lodge could pay it. The money was not 
paid on the 27th day of December, 1870. The defen- 
dant, Samuel S. Jacob, one of the makers of the note, 
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was the acting secretary and treasurer of the Lodge. 
In January, 1871, the plaintiff was notified by said sec- 
retary to bring the note to the Lodge at its next stated 
meeting, when the Lodge would try and pay him. ‘The 
plaintiff is a practicing physician, and resided in the 
county between three and four miles from the town of 
West Liberty, where the Lodge was held. Owing to 
professional business the plaintiff did not attend the Lodge 
at the time specified, and the Lodge then appropriated 
the money designed to be paid to the plaintiff for another 
purpose. No other negotiation took place between the 
pliantiff and the defendants, or the Lodge, until the 22d 
of February, 1871, when in the evening of that day, the 
plaintiff having arranged to make a professional visit in 
the country, about half way between his residence and 
the town of West Liberty, and whilst himself and family 
were at their supper the said S. 8. Jacob, who also lived 
in the country, near to West Liberty, but in an opposite 
direction from the plaintiff’s house went to plaintiff ’s 
house and proposed to consummate the previous arrange- 
ment as to the payment of the note, to which the plain- 
tiff assented. Jacob asked the plaintiff whether he 
would prefer $535, in cash or take a check on the 
“Wheeling Savings Institution,” which was a corpora- 
tion doing a banking business in the city of Wheeling, 
West Virginia, twelve miles from the town of West 
Liberty, and over fifteen miles from plaintifi®s residence ; 
said bank being then in good repute, but badly insolvent, 
as shown a few days afterwards, and has been very insol- 
vent ever since. The plaintiff replied that he would as 
soon take the check as the money. The said Jacob then 
and there gave to the plaintiff the check which is at- 
tached to and referred to the plaintift’s declaration and 
is in the words and figures following, to-wit: (The part 
in italics being printed.) 
*“No.———— Wheeling, February 22, 1871. 
Wheeling Savings Institution Pay to Dr. John H. 
Cox or order five hundred and thirty-five dollars (Ma- 
sonic money). S. S. Jacob, Sec.” 
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No stamp is or was at any time attached to the check. 
At the time the check was given, Jacob stated that he 
had no stamp, but they would stamp it at the Bank, and 
requested the plaintiff to tell the bank to stamp it at the 
bank for him ; that Quarrier would stamp it. Quarrier 
was the treasurer and acting cashier ofthe bank. Plain- 
tiff proposed that he would stamp it himself, but Jacob 
repeated in reply that “Quarrier will stamp it.” The 
plaintiff then received the check and delivered up the 
note to Jacob, who took the note home with him. The 
check was delivered at or shortly before sun-down on 
Wednesday, the 22d day of February, 1871. Jacob ate 
supper at the plaintiff's house, and rode to his home 
through West Liberty arriving at the latter place 
about dark—the plaintiff accompanying him about 
a mile aud a half or about half way to West 
Liberty, when they separated, the plaintiff going 
to the place where he was to make his _ professional visit. 
Atthe time the check was given, said Jacob had a suffi- 
cient amount of money in said bank to redeem the check, 
which was the money ofthe Lodge, and which has never 
since been interfered with by him or the Lodge. West 
Liberty was the post-office of the plaintiffas well as of 
Jacob. The mail between that post-office and Wheeling 
is and was then but tri-weekly, running on Tuesday, 
Thursday and Saturday of each week, leaving West Lib- 
erty at eight o’clock A. M., and arriving at Wheeling be- 
tween eleven or twelve o’clock A. M., according to the 
state ofthe roads; at no time later than 12 o’clock noon 
according to the state of the roads. The mails were 
closed at West Liberty at 73 o’clock A. M.. and were dis- 
tributed and ready for delivery at the Wheeling post- 
office within from five to ten minutes after their arrival 
there. The plaintiff, at that time, had money on deposit 
and did his banking business with the Bank of Wheel- 
ing, another banking house in the said city of Wheeling. 
The Wheeling Savings Institution continued its bank- 
ing business, paying its depositors checks on demand, 
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until Saturday the 25th day of February, 1871, and 


until about noon of that day, when it failed and ceased——Z 


payment and closed its doors, before the close of banking 
hours. That evening it made a general assignment of its 
assets to an assignee in trust for the benefit of its cred- 
itors. Among its “assets” (evidently meaning debts 
due by it,) was an account showing a credit to S. 
S. Jacob, Masonic Lodge, for $535.00. The plain- 
tiff did not mail the draft for collection or present 
the same to the drawee for payment at any time on or 
before Saturday, the 25th day of February, the day of 
its failure. He did not send it by mail because he in- 
tended to go to Wheeling and present the check for 
payiment in person on Saturday, the 25th, but on that 
day it became inconvenient by reason of his professional 
business preventing him from going to Wheeling, and 
he did not do so. Plaintiff could not have collected the 
check through the next morning’s mail (Thursday) with- 
out serious inconvenience, and riding after night, or 
getting up before daylight and neglecting his business. 
On Sunday, the 26th day of February, 1871, the day 
after the bank failed, the plaintiff heard of its failure, 
and of the excitement in Wheeling by reason thereof, 
and therefore, did not go to Wheeling until Tuesday or 
Wednesday following, and about the first of March, 
1871. Onthe next day after he was at Wheeling, to-wit : 
on Thursday or Friday of the next week after the check 
was given, the plaintiff notified the said 8S. S. Jacob of 
the failure of the bank and the non-payment of the 
check, and offered to return to him the check and de- 
manded the note, and said he was willing to make any 
reasonable arrangement about it by waiting on the Lodge 
until they could pay him. Jacob replied that he would 
report the facts to the Lodge and await their action on the 
matter. At the meeting of the Lodge a few evenings 
after, the plaintiff and said Jacob were present. Jacob 
made his report to the Lodge, and informed the plaintiff 
64 
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that he had the note there, but it was paid. After Ja- 


‘cob made his report to the Lodge he tore the names off 


from the note, but preserved the note and the names to 
abide the result of any trouble about the note, so that 
the parties on the note could know what their propor- 
tion was, and all pay, if payment was required of them. 
These were all the facts proven. The declaration con- 
tains a count on said note and several other counts in- 
cluding the common money counts. 

dyles in his work on Bills, 5 Am. ed. 92, says: “We 
have already observed that checks are in legal effect in- 
land bills of exchange, payable to bearer on demand, 
and we shall hereafter see that an ordinary bill of ex- 
change, payable on demand, must be presented for pay- 
ment, or if the parties live at a distance, forwarded for 
presentment within a reasonable time, which is generally 
held to comprehend the day after it isissued. Such also 
is the general rule as to the presentment of checks.” 
“The result of the cases,” says Tindal, C. J., Rickford v. 
Ridge to Boddington v. Schlencker, “is, that the party re- 
ceiving a check has till the following day to present it, 
where there are the ordinary means of doing so. For- 
merly it was held, that the check must be presented on 
the morning of the next day ; it is now, however, firmly 
established, that the holder has the whole of the bank- 
ing hours of the next day within which to present it. 
But there is one material difference between the liability 
of the drawer of a check and the drawer of a bill paya- 
ble on demand. The drawer of a check is not discharg- 
ed by the holder’s failure to present in due time, unless 
the drawer has sustained, from the delay, actual preju- 
dice, as by the failure of the banker. The check is an 
absolute appropriation of a sum of money in the banker’s 
hands to lie till called for ; but by the delay the holder 
takes the risk of the bank’s failure.’ On page 94 he 
says further: “If the party receiving the check from the 
drawer do not live in the same place with the drawee, he 
should send it to his banker or otheragent by the next day’s 
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post, and they should present on the day after they have ,,,)8%:,_. 
received it.” In Parsons on Notes and Bills, pages 72, 

73 and 74, it is said: “If a check be presented long after 
date and is refused payment, not on account of a failure, 
but because the drawer has closed his account or with- 
drawn his funds the drawer is still liable. Where the 
drawer, drawee and payee of a check live in the same 
place, the payee has stilla day for his presentment. But 
if itis drawn on a distant place, it has been held, in 
England, that the payee has until the next secular day 
to forward it, and his agent has till the day after receiv- 
ing it for presentment and demand. As between the 
holder of a check and an indorser of it, or the transferer 
and the drawer, there can be no doubt that it must be 
presented for payment within a reasonable time ; and it 
seems, by the best authority, that this ig the same time as 
required in the case of a bill or note.( But as between 
the holder and drawer, it seems to be settled, although 
not without some dissent, that the drawer is not discharg- 
ed by any delay of presentment whatever, unless he can 
show that he has been injured thereby, as by a failure of 
the drawee, or a change in the state of accounts, or other- 
wise.” ) See also note L. 74. In Chitty on Bills, 419, 
it is said: “With respect to a check ona banker it is 
now settled, that it suffices to present it for payment 
to the banker at any time during banking hours (in Lon- 
don five o’clock) on the day after it is received, and that 
no laches can be imputed to the holder in not present- 
ing it for payment early in the morning of the second 
day, although the bankers paid drafts on them till four 
o’clock in the afternoon and then stopped payment.” 
See also note (H) same page. The same author, on page 
516 says: “Sending notice by a messenger, instead of 
the post, although he do not arrive quite so early as the 
post, will not prejudice, provided he deliver the notice 
on the same day as that on which it would have arrived 
by the post.” It seems from the authorities that when 
the holder and drawer of a check do not reside in the 
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Jun Term, Same place, but some distance apart, that the same rule 


Gx a8 to forwarding the check for presentment, as to the time 
Bone, Of forwarding, prevails as in case of forwarding notice 
of dishonor of a negotiable note to endorsers, and the 
holder in each case is not guilty of laches or negligence 
if the check is forwarded to his banker or agent by reg- 
ular post. This being so it is material to ascertain the 
rule on this subject. There seems to be no little confu- 
sion on the subject. Story on Bills, section 290, says : 
“Tn the first place then it is not by our law necessary in 
any case to give notice, either by post or otherwise, on 
the very day on which the dishonor and protest took 
place, although the holder is at liberty to do so at his 
option. He is always allowed, by law, a whole day for 
this purpose, and is not compellable to lay aside all other 
business to devote himself to that particular purpose. 
For it would be most inconvenient and unreasonable 
to require such strictness, as it might interfere with 
other business and duties of quite as pressing an impor- 
tance ; and therefore it is sufficient, if he sends notice 
by the post or otherwise by the next day.” See also 
note 1 thereto. “It is said in some cases that notice 
should be sent by the first mail of the next day after dis- 
honor but the authorities in which it was necessary to 
decide the point held that it may be sent by any mail of 
that day. Thus when one mail leaves in the morning 
and another in the evening, the holder has the right to 
elect which one he will use by which to transmit the no- 
tice. In many cases it is said that notice should be sent 
by the mail of the next day after dishonor ; but most ot 
these were cases which hold that a notice so sent is suf- 
ficient, which is undoubtedly true, else the court only 
intended to state the general rule without the qualifica- 
tions. It is obvious if there is no mail the next day, 
the notice cannot be sent by such a mail; and if by this 
rule is meant that notice must be sent at any rate by a 
mail of that day, we should say that it is incorrect. So 
- if the only mail which leaves on the day after its dis- 
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honor should close at 2 a. M., and leave at half past, ,, 18%. 
our opinion is, that notice need not be sent by that- 

mail, but may be forwarded by that of the next day. 
The most recent authorities in which it has been neces- 
sary to pass directly upon this point have so decided 
and the rule, and, as we think, the correct one, is 
affirmed to be, that the holder is bound to for- 
ward the notice as early as by a mail of the day after 
dishonor, which does not start at an unreasonably early 
hour ; and if there is no mail which leaves on that day 
after a reasonably early hour, the notice is to be forward- 
ed by the next mail which starts thereafter. With re- 
spect to what is not a reasonably early hour, no precise 
rule can be laid down, except that in general—the limit 
must be defined by business hours, which depend upon 
the particular habits of the mercantile community in 
each place, and from this fact arises much of the discrep- 
ancy which we find in the cases upon the point.” Par- 
sons on Promissory Notes and Bills, 510, 511, 512- 
See alsothe numerous cases cited in notes (M.) & (O.) 
In Carter v. Burley, 9 N. H., 558, 570, Parker ©. J. in 
laying down the general rule that notice must be sent 
early by the mail of the day following dishonor, said: 
“This rule, however, must be qualified so far that, if the 
party receiving the notice cannot, by the exercise of 
reasonable diligence, forward notice to a prior party by 
the mail of the day following, it will be sufficient if sent 
by the next. In this country where many of the mails 
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go out at an early hour of the morning, and are some- 
times closed at an early hour of the evening before, it 
would be impracticable in some instances, and nearly so 
in many more, to prepare and forward a notice by 
the mail of the next day, when notice was received 
late in the afternoon, or in the evening.” This case is, 
and others bearing on the question, are referred to in 1] 
Parsons on Notes and Bills, 511, note (I.) See also 
opinion of Judge Carr in ease of Brown & Sons v. Fer- 
guson, 4 Leigh 50. In Davis & Co. v. Hanly 7 Eng. (Ark.) 
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June term, 845, Where the mail went out at an unreasonably early 
cx hour of the day after the notice is received, the court 
Bowne. held it unnecessary to send the notice by that mail, 
_Calthough the next mail does not appear to have started 
until a week from that time. After examining many 
authorities upon the subject, and reflecting thereon, it 
seems to me that the rule stated by Mr. Parsons in his 
said first volume on pages 511 and 512, is the most rea- 
sonable and correct that can be adopted ; that a rule less 
liberal would be unnecessarily harsh and strict, and in 
many cases would operate great wrong and injustice. 
Reasonable diligence is allthat should be required, and 
what is reasonable diligence must be determined from 
the circumstances and surroundings in each case. In 
Purcell v. Allemong & Son, 22 Gratt., 739, it was held 
that, 
“1, A check upon a bank must be presented for pay- 
ment in a reasonable time, in order to charge the 
drawer.” 








“2. If a check is presented for payment, and payment 
refused, and notice is given to the holder at any reason- 
able time before the bank fails, the drawer is not dis- 
charged, if it be shown that he is not prejudiced by 
the delay ; and if prejudiced he is only discharged pro 
tanto.” 

“3. If the holder of a check fails to present it for 
payment, when he might do it, until after the bank fails, 
the drawer is not responsible, if he had funds in the 
bank for its payment.” 

This is part of the syllabus of the case, as reported. 
In Bell v. Alexander, 21 Gratt. 1, it was held that “Bis not 
relieved from the payment of a check by the delay of A 
to present it; and in any case he would only be relieved 
to the extent that he was injured by the delay.” 


The first question to be considered in this case is, was 
the plaintiff guilty of negligence under the facts proven 
and the law in not sending the check to his banker or 

“agent in Wheeling by the mail which closed the morning 
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after he received the check at half-past 7 o’clock, A. M., 


and left at 8 o’clock, A. M. Let it be remembered that—— 


the check was received Jate in the evening, about supper 
time on the 22d of February, which was Wednesday, 
and the mail that left plaintiff's post office for Wheeling 
on the next day, Thursday, was closed at half-past-seven 
o’clock, A. M., and left at eight o’clock, A. M. This 
was in mid winter when the days were quite short, and 
half-past-seven o’clock in the morning was scarcely day- 
light. The plaintiff resided about three or four miles 
from the post office. It would certainly be establishing 
a very strict rule to require the plaintiff to have mailed 
the check before half past seven o’clock, under the cireum- 
stances, and indeed such a rule applied in this case 
would be unnecessarily strict, and I think unjust. The 
hour was unreasonably early—it cannot be said, under 
the circumstances, that the hour the mail closed was 
within business hours. The weight of authority is that 
plaintiff was not required to send said check by mail on 
the day he received it, nor to mail it on that day. To 
have mailed it on the morning of the 23d, according to 
the facts proved, the plaintiff would have been required 
to have gotten up in the night and rode to the post of- 
fice before day light in the morning. To require this, 
I think would be unreasonable. The next mail that left 
the post office closed on Saturday at half past seven o’clock 
A. M, and left at eight, A. M. Ifthe check had been 
sent by this mail it would have arrived in Wheeling some- 
where between eleven and twelve o’clocknoon. Nowifthe 
plaintiff had sent the check by this mail to his agent, the 
agent might or might not have received it till after twelve 
o’clock at noon. The reasonable probability is that it 
would not have been received before twelve o’clock, by 
which time the “Savings Institution” was closed as in- 
solvent, and was then, and has been from thence hitherto, 
very insolvent. But if the plaintiffs banker or agent had 
received the check at or before twelve o’clock at noon 
of that day he would have been entitled to the whole day 
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within business hours to present the check, at least, and 
perhaps under the authorities, he would not generally 
be required to present the check on the same day he re- 
ceived it, nor until the next secular day within business 
hours. The Institution having broke up and closed at 
twelve o’clock on Saturday, which was before business 
hours of that day closed, it cannot be said that the 
drawer of the check was prejudiced or injured by the 
check not having been sent by the mail on Saturday, or 
that the plaintiff was guilty of culpable negligence for 
which he should suffer loss by not sending the check 
by that mail, because it cannot be said, in a legal sense, 
that the failure to send the check by that mail was the 
cause of the money being lost, as the exercise of the dil- 
igence required by the law did not require that the check 
should have been presented to the bank for payment 
before or at twelve o’clock at noon of that day. Before 
it can be said that plaintiff was guilty of negligence in 
not presenting the check, the whole time allowed him 
by law to have sent the check by post and to procure 
the presentment must have expired before the bank 
broke and closed. If that time had not expired before 
the bank broke and closed, it cannot be said that the 
plaintiff was guilty of negligence and unreasonable de- 
lay in presenting the check for payment. The plaintiff 
was not bound to send the check by mail, but if he failed 
to send it by mail, the law allowed him the same time at 
least-in which to present it for payment that it allowed 
for its presentment if it had been sent by mail. If he 
had gone in person to Wheeling on Saturday the law 
would have allowed him the whole of that day within 
business hours to present the check tor payment, if not 
longer. The institution having broke and declared it- 
self insolvent on Saturday, the 25th of February, at 
noon, it cannot be said that plaintiff was guilty of un- 
reasonable delay in not presenting the check for pay- 
ment before that day. The plaintift was not in default, 
therefore, when the bank broke and ceased payment be- 
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cause of insolvency. Was it necessary for the plaintiff 


to go through the useless formula of presenting the-——; 


check after the bank had become insolvent and closed its 
doors against its creditors? It has been held in the 
King’s Bench that the shutting up ofa bank when any 
demand there made would have been inaudible is sub- 
stantially a refusal by the bankers to pay their notes to 
all the world. But it was decided in the same case on 
error in the Exchequer Chamber that an allegation in 
the declaration that the makers became insolvent, ceased 
and wholly declined and refused then and thenceforth 
to pay, at the place specified, any of their notes, is insuffi- 
cient, not being equivalent to an allegation of present- 
ment. But it is conceived, notwithstanding the obser- 
vations of the court in the last case, that it cannot be 
necessary for the holders of the notes of a bank which 
has notoriously stopped payment and is shut up to go 
through the empty form of carrying their notes up to the 
bank doors, and then carrying them home again.” 
Byles on Bills, 330. 

In the case at bar the Institution failed and ceased 
payment and closed its doors about 12 o’clock at noon 
and before the close of banking hours, and on the same 
evening made a “general assignment of all its assets” to 
an assignee in trust for the benefit of its creditors of 
whom the drawer in this case was one. Under the facts 
proven in this cause it cannot be said that the drawer 
was prejudiced by the failure of the plaintiff to present 
the check after the institution had failed, closed its doors 
and made a general assignment, and ceased to do busi- 
ness—prima facie, at least, the drawer was not injured. 


It is not sufficiently shown that the check was re- 
ceived by the plaintiff in satisfaction of his debt against the 
defendants, or that it was agreed that he should so receive 
it. I apprehead the most that can be said in reference 
to this subject is that the plaintifftook the check as acon- 
ditional payment or collateral security, which was to be 
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a payment or satisfaction if the check was paid or if it 
should be lost by the negligence of the plaintiff. See 
on this subject the opinion of this Court in the case of 
Miller v. Miller, decided at the present term of this Court 
and the authorities there cited. The piaintiff ina few 
days after the institution failed offered to return the 
check to the drawer and demanded the note but the 
drawer refused to receive the check and refused to deliv- 
er the note to the plaintiff—the drawer claiming that the 
note had been paid. Upon the whole it seems to me 
upon the facts proven, that the plaintifi’s debt was never 
paid and that the $535.00 for which the check was giv- 
en was not lost by the negligence or unreasonable delay 
of the plaintiff and the drawer was not prejudiced by 
the negligence of the plaintiff in the presentment there- 


' of for payment, and that the plaintiff is entitled to re- 


cover and should have judgment against the defendants 
for the amount of his said debt, deducting the actual 
payment shown by the facts proven. 


Forthe foregoing reasons the judgment of the said 
circuit court rendered in this cause on the 21st day of 
January, 1875, must be reversed and the plaintiff in er- 
ror recover against the defendants in error his costs in 
this Court in this cause expended. And this Court pro- 
ceeding to render such judgment as the said circuit 
court ought to have rendered, upon the facts proven be- 
fore it, and as certified to this Court, it is considered that 
the plaintift recover against the defendants the sum of 
$———,, together with his costs about the prosecution 
of this suit expended. 


Hoffman and Moore, Judges, concurred. 


JUDGMENT REVERSED AND JUDGMENT RENDERED 
BY APPELLATE Court, FoR PLAINTIFF BELOW. 
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WHEBLING: 


MILLER, USE &c. v. INSURANCE CoMPANY. 
July 23, 1875. 


1. Generally, in cases where there is a real conflict in the testimony of 1875. 
witnesses as to a material fact directly involved in the issue, and ‘ve Term. 
the determination involves the credibility of the contradicting 
witnesses, the finding of the jury upon the fact will not be dis- 
turbed by the court; and such finding of the jury will not be dis- 
turbed by the appellate court where it has been approved by the 
court below. And in such case, where there is a demurrer to the 
evidence, and the court below, which saw and heard such contra- 
dicting witnesses (who are the demurree’s witnesses) give their 
evidence, renders judgment in favor of the demurree, generally) 
the appellate court will not disturb such judgment, by revers- 
ing it. 

2. A demurrer to evidence withdraws from the jury, the proper triers 
of facts, the consideration of the evidence by which they are to 
be ascertained, and the party whose evidence is thus withdrawn 
from its proper forum is entitled to have it most benignly inter- 
preted by the substitute. He ought to have all the benefit that 
might have resulted from a decision of the case, by the proper 
forum. 

3. Upon a demurrer to evidence in ascertaining the facts proved, di- 
rectly or by inference, the court must not be unmindful of the 
effect of a demurrer to evidence. By it the demurrant allows, at 
the least, full credit to the evidence of the demurree, and admits 
all the facts directly proved by, or that a jury might fairly infer 
from, such evidence. Andin determining the facts inferrible, 
inferences most favorable to the demurree will be made in cases 
of grave doubt. 


This was a supersedeas to a judgment of the circuit 


court of Ohio county, rendered on the 15th day of De- 
cember, 1873, granted by a Judge of this Court, on the 
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petition of the Franklin Insurance Company, the de- 
fendant below. The action was instituted in the name 
‘of Isaac Miller, on the 28th day of May, 1872, who sued 
for himself and for the use of Luther E. Magee, David 
McConnell and L. V. Applegate, “late owners of the 
steamboat called ‘Wash. Sentell.’” The action was in 
form assumpsit, upon a policy of insurance, No. 972, is- 
sued by the defendant Company to the plaintiff Miller, 
whereby an insurance for the sum of $2,000 was effected, 
in the name of said Miller, upon said steamboat for the 
period commencing at noon on October 24,-1871, and 
ending at noon on October 24, 1872, “ with permission 
to navigate the Mississippi and tributaries, except the 
Missouri and Arkansas rivers.” The annual premium 
stipulated to be paid on account of said policy was $360. 

It is not deemed necessary to set out said declaration 
or policy in full. On the 2d day of November, 1872, 
the defendant appeared, and, on its motion, the judgment 
entered in the office was set aside, and thereupon the de- 
fendant pleaded “ that it did not assume upon itself in 
manner and form, as the plaintiff in his declaration 
against it has alleged, and of this it puts itself upon the 
country and the plaintiff doth the like.” 

On the 22d day of May, 1873, a jury was sworn to try 
the issue joined, and, having heard the evidence, the 
defendant filed a demurrer to the same, and the plaintiff 
joined therein; whereupon the jury rendered a verdict 
for the plaintiff, in case the judgment should be given 
for the plaintiff on the demurrer to the evidence, for the 
sum of $1,230.64, subject to deductions of $490.77 and 
$358.20; and in case the judgment should be for the de- 
fendant upon the demurrer to the evidence, then for the 
defendant. 

On the trial of the cause the plaintiff, to support the 
issue on his part, introduced the depositions of L. E. 
Magee and P. A. Barker, certain protests as to the loss 
of said steamboat Wash. Sentell, policies of insurance 
issued on said steamboat by the defendant Insurance 
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Company, the Peabody Insurance Company, the Citi- 


zens’ Fire and Marine Insurance Company, and the Eu-siner use, ac, 
reka Insurance Company, and certain notes hereinafter jysurance Co. 


referred to. 

The witness Magee, in his deposition, or so much 
as is deemed material, states, in substance, as follows: 
That on the 24th of October, 1871, the said Miller and 
Applegate were the owners of one-sixth, each, of said 
steamboat, and the said McConnell and Magee one-third 
thereof each ; and that these parties continued to be the 
owners from that date till the loss of said boat; that 
Magee was the captain of said boat during all that pe- 
riod ; that the said boat, while navigating Cypress bayou, 
a tributary of Red river, struck a stump, without any 
fault of the officers or crew, which caused her to spring 
a leak, from which she sunk in a short time thereafter ; 
that all the means and force at the command of the eap- 
tain was employed to prevent her sinking; that this oc- 
curred January 7, 1872; that the loss was a total loss in 
the opinion of witness; that a protest, in due form, was 
made on January 8, 1872, before a notary public of Ma- 
rion county, Texas, and notice of said loss forwarded by 
telegraph and otherwise to P. A. Barker and others at 
New Orleans, and by mail to the defendant Company, at 
Wheeling, which was received by the same; that in Sep- 
tember or October, 1871,—which date the witness can- 
not state positive—Barker came aboard the said boat, 
then lying at the wharf in New Orleans, and demanded 
payment of a note that had been executed on behalf of 
the said boat to the defendant Company, forthe premium 
on a policy of insurance theretofore effected on said boat, 
for the year expiring on or about October 24, 1871; that 
while these negotiations looking to a settlement of that 
note were going on, the said Barker proposed to insure 
the said boat for the year ending October 24, 1872. 
The testimony of the witness does not disclose clearly 
what terms were proposed by him for the insurance of 
the boat. It is stated in the printed record that witness 
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sfated that the insurance on the boat was about to ex- 
‘pire—he “ didn’t know exactly the time that it did””— 
and that he would have “ to look round about some new 
insurance ;” that witness did not ask Barker to make ar- 
rangements “ to take insurance in this Wheeling Com- 
pany; that witness did not tell Barker “ to write to any- 
body about insurance,” and that no further conversation 
upon this point “ occurred at that time.” Barker stated 
at that time that he would communicate with the Com- 
pany at Wheeling about dividing up the note given for 
the premium on the policy for the year ending October 
24, 1871—the witness having stated to Barker that he 
was unable to pay the same at that time, and having 
proposed to “ put this note in three notes, making them 
payable in two, four and six months,” “and giving city 
(New Orleans) acceptances” on same. The witness de- 
poses that Barker stated to him, subsequent to this 
time, that he (Barker) had a letter from the Company 
accepting his said proposal, and proposing “that they 
would re-insure the boat at the limit of $8,000 at the 
same rates we had before.” The letter, which was read 
to witness by Barker, containing this proposition, will 
be hereinafter found in the statement of the testimony of 
Barker. Witness states that “this is the letter Barker 
showed him,” and “ the letter he accepted the insurance 
proposition on.” 

The witness then states that “the next thing that oc- 
curred about this insurance was some dispute about the 
acceptance on the new premium notes ;” “that Barker 
found out, some way or other,” witness couldn’t tell how 
it occurred, “that Noble and Woods,” who had accepted 
the before named three notes, “ wouldn’t accept the new 
premium notes, because they considered it a new thing 
for a boat to give acceptances of premium notes, and they 
didn’t have to do it, and they wouldn’t do it.” Barker 
then, witness states, telegraphed “to know whether they 
wovld carry the risk without acceptances on the paper,’’ 
and Mr. Coen answered by letter, that Barker showed 
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witness, that they would. And witness thinks that on ,, 
the day of this occurrence that the new premium notessine, use, ae, 


were executed. In answer to a question by plaintiff’ 
counsel, the witness gave the following statement con- 
nected with the execution of the new notes and of the 
policy sued on: 

“Tt was in Mr. Barker’s office; he had the notes all 
all wrote up and the policies already in his office, signed 
up; I signed the notes and he gave me the policies; 
looking over the policies, there was some things about 
them that I would have liked to have different if I had 
thought ; I didn’t suppose Mr. Coen or any other man 
would object to writing a new set up and swapping them 
with me, but the ones I had was good enough, and I took 
them; then, says Mr. Barker, ‘if you think they don’t 
treat you right, you can quit any time you want to if you 
pay pro rata rates ;? I tuld him that I would leave the 
policies in his office for the present; that my boat was 
loaded and I was ready to go up Red river until he 
would hear from these policies in Wheeling, and when 
he found out if they concluded to write up a new set in 
lieu ot them, to take them to my office and leave them ; 
and if they didn’t make that change to take there — 
we had and leave them there; Mr. Barker, of his own 
accord, took the notes, as he says.” 





After the sinking of the boat witness states that he 
came to Wheeling to effect a settlement with the defend- 
ant Company, and that he had several conversations with 
Mr. Coen, the secretary of the defendant Company ; that 
in one ot these conversations Coen “ said he had no risk 
on the boat, and consequently was not liable; the com- 
pany was not liable, and his reason for that was—he 
went on to tell me why he did not consider liable; he 
said he had returned the policies, and he thought we had 
got insured some other place, and cancelled the policies 
some time in December, I think he said; after not hear- 
ing from us for a long time, he thought we had got in- 
surance in some other company, and he had cancelled 
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the policies; I asked Mr. Coen, if he concluded to can- 


Miller. we, accel them, why he didn’t send us back our notes, if he 
Insurnace Co. thought he had a right to cancel the policies without no- 


tice to the owners of the boat; he said he didn’t con- 
sider the notes of any value to us or to them either.” 


Several negotiable notes were introduced in evidence 
in connection with the testimony of witnesses all signed 
“Steamer ‘Wash. Sentell’ and 

Owners, 

(L. E. MaceEs, Captain,)” 
for various amounts, all dated New Orleans, October 2, 
1871, payable at various dates to Moran, Noble & Woods 
and endorsed by said Moran, Noble & Woods and others, 
all of which were duly protested for non-payment ; also 
a note executed for the whole or a part, of premium due 
on account of insurance on said boat for the year ending 
October 24, 1871, payable to defendant Company and 
signed “Isaac Miller, for owners steam boat Wash. Sen- 
tell,” also a note for $360 at six months payable to de- 
fendant at office of P. A. Barker, New Orleans, La., 
signed “for steam boat ‘Wash. Sentell’ and owners, L. 
E. Magee, Captain,” the same being dated October 24, 
1872, and expressed on the face “being policy 792 on 
steam boat ‘Wash. Sentell.’ ” 

The last two notes were not endorsed. 


The witness further states that while in Wheeling, 
and in the month of March, 1872, he stated to Coen that 
he “‘would be obliged to do something with the boat, 
while this thing was being settled; she would be lost 
unless some active effort was made, and that he hardly 
felt authorized to act for the Insurance Company unless 
he had some authority to do it; he asked Coen for writ- 
ten authority to go there and dispose of her the best he 
could for the interest of the Insurance Company and 
owners. Coen didn’t acknowledge having any interest 
in the boat ;” but, in response to the statement, gave to 
witness a paper in the following words and figures : 
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“WHEELING, W. Va. March 12, 1872. 


Captain L. E. Magee—Derar Str: This Company. 


not acknowledging any liability to your claim for loss 
of steamboat ‘Wash Sentell,’ therefore cannot object to 
your making any disposition of the wreck you may deem 
proper. 

C. M. Corn, Secretary.” 

The witness further stated that the first time he saw the 
policy issued in October, 1871, after he delivered it to 
Barker, in New Orleans, was at Coen’s office in Wheel- 
ing ; that he had received the sum of $512 from the 
wreck of the boat and expended in recovering salvage, 
including his own time and expenses, the sum of $1676.- 
72; that in fact the new premium notes were executed and 
delivered after October 24, 1871, though dated on that 
day ; that Barker was not authorized to take the notes 
until he received the authority from the Company ; that 
Barker gave witness the policy when he (witness) gave 
Barker the premium note. 

On cross examination the witness stated, as a reason 
why he left the policy with Barker, that he “told him 
(Mr. Barker) that he would leave them policies with him 
in his office, as it was but a few squares from his office 
to our own agent’s office; and’ when he found out 
whether they were willing to make these little changes 
suggested there to send back these policies when they 
sent new ones; if they didn’t make the change to send 
them to my agent, and we would get them when we 


ro) 


wanted them.’ 


The change referred to was a reduction in the rate of 


insurance and a change in the policy, so that the same 
should run in the name of Magee, captain. 


Witness stated that he never took the policy out of 


Barker’s office after he (witness) left it there. 

Barker, another witness for plaintiff, testified that he 
made the settlement of the old note substantially as is 
set forth in the testimony hereinbefore stated of Magee ; 
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that he did not solicit the insurance on the boat for the 
~year commencing October 24, 1871; that his connection 
‘with the matter grew out of his said settlement of the 
old note; that Coen, in response to a letter from him, 
agreed to the terms proposed for said settlement, and 
also, on the part of defendant Company and the other 
companies, to insure the boat again ; that the letter which 
witness wrote in this connection was as follows: 


“ NEw OrvEANS, Sept. 30, 1871. 
C. M. Coen, Esq., Secretary Franklin ieewente ‘Company, 

V ote Va: 

Dear Str—I have seen the captain of the ‘Wash 
Sentell’ and one of the owners; they say that they have 
no money at present, but will pay the notes. Offer to 
give their draft for the amount of note, including costs 
of protest, and ten per cent. interest, payable in two, 
four and six months trom Ist October, to be accepted by 
Messrs. Moran, Noble & Woods, of this city, who are 
regarded here as A. No. 1 and men of means. They 
claim, however, a deduction for payment of general av- 
erage, as per bill enclosed, which would amount to 

$352.30, as the boat was ena for $10,000. Captain 
Miller is not in New Orleans. Messrs. Moran, Noble 
& Woods have told me that they would accept for them 
if desired. They also wish to make arrangement to in- 
sure another year. Yours truly, 
P. A. BARKER:” 
That Coen answered this letter as follows: 


“ WHEELING, W. VA., October 5, 1871. 
P. A. Barker, Esq., New Orleans: 

Dear Sir avor of 30th ultimo at hand. We 
have been again and again disappointed in not receiving 
the money of the ‘Sentell ;’? repeated promises were made 
by Mr. Miller. I enclose the correspondence regarding 
the taking of the risk. You will observe that the Eureka 
policy was written after the occurrence of the accident, 
though dated same as others. The Eureka was advised 
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of the accident, but was intormed no claim would be ,,, 
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the rest; therefore, only ($7,500) seventy-five hundred 
were actually covered. From the correspondence you 
will see that we never expected to be called on to pay 
general average, nor were we apprised of such claim until 
January 16th, at Portsmouth, Ohio, and 18th here. The 
conditions of our policies require that proofs shall be 
furnished in thirty days after loss, while this loss oc- 
eurred on the 5th, now being more than two months, and 
never a word said since about it. This would, by strict 
construction, relieve us. Weare well aware that boat 
business has been worse than bad the past year, but this 
does not relieve us from paying any loss that occurs. 
We must be up to time whether or not the boats pay us. 
We consider Mr. Miller and rest of owners of ‘Sentell’ 
A 1 men, and willingly accommodate them by the ex- 
tension of time. To wait longer for our money is really 
onerous, (interest don’t pay,) and to make easy all round 
I suggested and insisted on the other companies grant- 
ing their request by receiving the notes as offered, ac- 
cepted by M. N. & W., and insure the boat again, limit 
$8,000, at same rate, six months, accepted notes, they 
making no claims for, Advise result by night telegram. 
Yours, truly, C. M. CoEs:” 
That witness telegraphed Coen as follows on October 
26, 1871: 
“ To C. M. Coen, Franklin Insurance Company: 
Renew eight thousand on ‘Wash Senteil’ as agreed 
upon ; all satisfactory. Send policies to me. 
P, A. BARKER:” 
That Coen answered this telegram as follows: 
“WHEELING, W. Va., Oct. 29th, 1871. 
P. A. Barker, Esq., New Orleans : 
DEAR Str—As per telegraph, I now enclose policies, 
Franklin, Etna, Citizens and Peabody for $2,000 on 8. 
B. ‘Wash Sentell,’ also notes for same as per agreement 
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for signature and return. Note the boat is making reg- 
ular trips, and trust she may not only continue so with 
safety, but profitably to owners. Just home with plenty 
to do. Yours truly, 
C. M. Corn, Secretary :” 
That witness also wrote them on the 27th of October, 
to that effect, which letter was as follows: 


“NEW ORLEANS, October 27, 1871. 
C. M. Coen, Esq, Secretary Franklin Insurance Company, 

Wheeling, W. Va.: 

DEAR Srr:—As per instructions received in yours of 
the 5th inst., I have settled the ‘Wash Sentell’ matter, 
they giving their three notes as agreed upon, and waiving 
general average claim, and adding ten per cent. interest 
from maturity of first note until paid. You will find 
stamps and protest fee ($1.50 put inthe last note. _ I tel- 
egraphed you of the acceptance of your proposition, 
which was also to renew the insurance on tne boat for 
$8,000, they to give six months’ note endorsed by Messrs. 
Moran, Noble & Woods for same. I trust that this set- 

lement will be fully satisfactory to you. If the policies 
of insurance have not already been sent, please have insert- 
ed, loss, if any, payable to Messrs. Moran, Noble and 
Woods, as interest may appear. I will have the notes 
signed on receipt of policies, and send them to you. Have 
had an examination of damage sustained by steamer Era 
No. 10, and instructed owners to have necessary repairs 
made, afier which I will have another examination to 
see that no more has been done and report result of same 
to you. I return letters relating to ‘Wash Sentell’ mat- 
ter. Yours truly, 
(Signed) P. A. BARKER :” 

That the policies mentioned in the letter of October 
29th, were received by witness, and were “held by him 
in the first place, because Messrs. Moran, Noble & Woods 
refused to endorse the notes according to previous 
agreement, made with the owners of the ‘Wash Sentell’ 
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“NEW OrLEANS, November 4th, 1871. 
C. M. Coen, Esq., Secretary Franklin Insurance Company, 

Wheeling, Va.: 

Dear Sir :—Messrs. Moran, Noble & Woods will not 
endorse the notes for insurance on the steamer ‘Wash 
Sentell ;’ say that they were willing to endorse the notes 
for premiums past due, but will not do so for an unearned 
premium, as they can insure the boat without. Mr. 
Moran, the member of the firm who made the agreement 
to do so, has been overruled by his two partners, who 
say if youare not willing to insure the boat without an 
endorser, that they will get the boat insured themselves 
in Pittsburgh, where they were offered nine months’ time 
on all steamboats without endorsers. Please inform me 
by telegram immediately on receipt of this whether you 
are willing to carry the insurance without endorsers on 
the notes, and if not, I will return the policies to you. 
Yours truly, 





(Signed) P. A. BARKER:” 


That witness received the following telegram in an- 
swer to the latter letter: 
“To P. A. BARKER, 58 Carondalet street. 
‘Wash Sentell’ good fellow ; take the boat’s note. 
C. M. CoEn:” 


That witness, upon receipt of the latter telegram, took 
the boat’s notes for policies previously sent, and enclosed 
same to the Company, together with a statement as to 
the change in said policies. The alteration desired is 
more fully explained by the following letter : 

“NEW Or.EAys, November 9th, 1871. 
C. M. Coen, Esq., Secretary Franklin Insurance Company, 
Wheeling, Va.: 
Dear Sir: 





Enclosed please find notes of ‘Wash 
Sentell.” I return policies for alteration—1st, boat to be 
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insured in the name of L. E. Magee, captain; 2d, insert 
in policies, portion of loss, if any, payable to Moran, 
Noble & Woods, as interest may appear; 3d, owners ob- 
ject to the average clause of ten percent. Say that their 
former policies were to have been written with the five 
per cent. average clause, and these were to be written at 
the same terms. If it is not changed they claim the 
right to cancel at pro rata rates and pay for the time the 
policies may have been in force. One of the policies is 
right in that respect and accepted. 

Will write vou in regard to Era No. 10 to-morrow. 
Yours truly, 

P, A. BARKER.” 


The record does not show that this last letter was, spe- 
cially, answered. 

On the 25th of November, 1871, Coen wrote to witness 
as follows: 


“WHEELING, W. Va. November 25, 1871. 
P. A. Barker, Esq.: 

DeEaAR Srr :—Here I am troubling you again. Your 
only recourse is to make billagainst me and forward. I 
am to-day in receipt of sundry bills for repairs, &e., of 
S. B. ‘Wash Sentell,’ certified to by E. Joy, Notary, 
amounting to the sum of $1,010.89. The policies were 
written for $10,000, amount of limit valuation $14,000, 
aud average 10 per cent. The loss being but $1,010.89, 
value $14,000, makes damage only $7.22 per cent. which 
would equal $180.50 on $2,500, provided we were under 
the policy liable. 

Piease make this known to the parties interested. I 
have waited these bills before sending the new policies 
back, and while now writing can’t lay my hand on yours 
giving particulars. Write me. Yours, 

C. M. CoEn, Secretary :” 


That Barker answered this last letter as follows: 
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“NEw ORLEANS, December 2, 1871. 
1 

Wheeling, Va.: 

Dear Sir:—Yours of the 23d inst. received. Have 
seen owners of the ‘Wash Sentell, who have given me 
the enclosed memorandum of amount paid for repairs, 
for which they have vouchers. Also copy of letter writ- 
ten you by them advising you of damage. The owners 
of the ‘Sentell’ say that the agreement made between 
them and your agent at Portsmouth, Ohio, Mr. Bensall, 
was that they were to be insured according to the printed 
conditions of the policy, with the 5 per cent. average 
clause. Captain McGee says he will write you to-day. 
Yours truly, 

P. A. BARKER. 


Witness stated that he had an impression that he re- 
ceived a reply to this last letter, but he does not produce 
it, nor state its contents. He also states that he is under 
the impression that he received other letters and tele- 
grams from “them,” but he does not produce them. 

On cross-examination the witness deposes that he was 
not acting as the agent of either the plaintiff or defend- 
ant in these matters, and “has no interest in them ;” tha 
the policy was dated prior to November 9, 1871; that 
the boat was to be insured on the same terms as previ- 
ously, Messrs. Moran, Noble & Woods endorsing the 
notes; that witness delivered the policy upon Magee’s 
signing the notes; that the policy was returned by Magee 
to witness with a request that he should procure the 
alterations hereinbefore referred to; that Magee never 
took the policy out of witness’ office; that the policy 
was never corrected as requested ; that it never was re- 
turned to Magee ; that the notes were not endorsed as per 
original agreement, because witness received instructions, 
by dispatch, to take boat’s notes without endorsement ; 
that this dispatch was the only authority witness had to 
act in the premises, and that witness acted on it; that 
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when he received this dispatch the policy was in pos- 
session of witness, and that witness had never received 
any notice of the cancellation of this policy. 

The plaintiff proved by said Coen that the policy sued 
on was duly executed, and that his signature thereto, as 
secretary of said defendant Company, was genuine. 

The defendant to sustain the issue on its part intro- 
duced the deposition of said C. M. Coen, secretary of 
the defendant Company. Coen testified that the policy 
on which the suit was founded, was procured from the 
Company by the attorney for the plaintiff, who having 
asked for a copy of same, the witness proffered him the 
original which counsel received and took away with him, 
without leave, as witness deposes, of the secretary; though 
witness admitted on cross examination that he said “you 
can take the original” or “there is the original you can 
take it;” that the witness afterwards asked counsel to 
deliver up the policy; that this policy was cancelled 
by witness, as near as he could recollect, on the Sth or 
10th of December, 1871, by writing across it the word 
‘void’ and placing it among the cancelled policies; that 
the other policies enclosed by Barker were delivered by 
witness to the other companies ; that witness received no 
enquiries about the new policies from the time of the re- 
turn of the policies by Barker until after the loss of the 
boat; that he “had no correspondence in regard to the 
notes, or anything appertaining to the boat, until No- 
vember 9, asking that those policies be changed ;” that 
this last letter was received by witness about November 
13; that he heard no more of Barker or Magee, until no- 
tice of the loss, which was in January. 

These are the statements of witnesses as found in the 
printed record. 


The court rendered judgment for the plaintiff and for 
the amount as set forth in the verdict of the jury. 


The Hon. Thayer Melvin, judge of the circuit court 
of Ohio county, presided at the trial below. 
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HAYMOND, PRESIDENT: 


The action in this case is trespass on the case in as- 
sumpsit, founded on a policy of insurance made by the 
defendant (the Insurance Company) to the plaintiff on 
account of the then owners of the steamboat “‘ Wash Sen- 
tell,” in the sum of $2,000, upon said steamboat from the 
24th day of October, 1871, at noon, to noon of the 24th 
day of October, 1872, with permission to navigate the 
Mississippi and tributaries, except the Missouri and Ar- 
kansas rivers. The defendant appeared by its counsel 
at a circuit court of the county of Ohio (in which the 
suit was brought and pending) on the 2d of November, 
1872; and on motion of the defendant the judgment en- 
tered against it in the clerk’s office of said court was set 
aside, and for plea to the plaintiff’s action the defendant 
said it did not assume upon itself in manner and form as 
the plaintiff in his declaration against it hath alleged; 
and upon this plea issue was duly made up and joined. 

The defendant did not demur to the plaintiff’s decla- 
ration, or make any objection thereto for insufficiency in 
form or substance. And no exception is made or taken, 
before this Court, to the declaration for, any cause. The 
declaration, however, seems to state and allege a legal 
cause of action by the plaintiff for the use of the owners 
of the said steamboat in the declaration mentioned against 
the defendant. 

On the 22d day of May, 1873, a jury was duly elected, 
tried and sworn the truth to speak in the cause upon the 
issue joined; and, having heard the evidence, the de- 
fendant filed a demurrer to the evidence, and the plain- 
tiff joined therein. And the jurors, by their verdict, 
said that, in case judgment should be given for the plain- 
tiff upon the evidence, then they assessed his damages, 
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by reason of the matters shown in evidence, at $1,230.64, 
after deducting from the loss claimed by the plaintiff 
$490.77 on account of premium due the defendant for in- 
surance for said steamboat for the year expiring October 
24, 1871, and $358.20 premium on the insurance alleged 
in the declaration for said boat for the year ending Oc- 
tober 24, 1872; and in case judgment should be given 
for the defendant upon said demurrer, then they found 
for the defendant. 


The record discloses the evidence given before the 
jury, to which the demurrer was filed. The circuit court, 
on the 15th day of December, 1873, rendered judgment 
upon the demurrer to the evidence in favor of the plain- 
tiff against the defendant for $1,230.64, the damages as- 
sessed by the jury, with interest thereon from the 22d 
of May, 1873, together with plaintiff’s costs of suit. 
To this judgment the defendant obtained a writ of super- 
sedeas from one of the Judges of this Court in vacation, 
and it is now to be ascertained and determined whether 
the circuit court erred in its judgment to the prejudice 
of the defendant. 

The point chiefly relied upon and argued here by the 
counsel for the defendant is, that the policy of insurance 
described in the declaration never became a binding con- 
tract between the parties under the evidence and the law, 
and that forthis reason the circuit court erred in its judg- 
ment, 

The principal witnesses introduced in the cause 
by the plaintiff were L. E. Magee, the captain of the 
steamboat and P. A. Barker, an insurance agent who 
acted in the matter, in some degree, as the agent of the 
defendant. It is clear to my mind that if full credit is 
given to the evidence of the witness Magee, as disclosed 
and stated in the demurrer to evidence, his evidence, in 
connection with the other evidence and the testimony of 
Barker not in conflict with the evidence of Magee, sup- 
ports and justifies the verdict of the jury. But it is 
maintained and argued here by defendant’s counsel, that 
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the evidence of Barker contradicts and is in conflict with ,,,)°%._... 


the evidence of Magee as to essential and material facts, sre, use. &., 
necessary to make out the plaintiff’s cause, and if credit sycurmice Co. 
is given to Barker’s evidence, so faras it conflicts with | 
that of Magce, and Magee’s evidence disregarded, in so | 
far as the conflict exists, the policy of insurance in the | 


declaration mentioned never became a binding contract 





under the evidence and law, because the policy was not 
accepted by the plaintiff, but rejected and refused. It is 
also argued by defendant’s counsel that as the witnesses 


| 

{ 

| 

Barker and Magee are the plaintiff’s witnesses, and their | 
evidence is conflicting and contradictory as to essential | 
= . | 





and material facts necessary to make out the plaintiff’s 
case, these essential and material facts must be regarded, 
upon the demurrer, as not being sufficiently established 
by either of the said two witnesses ; that the evidence of 
these witnesses, so far as they are in conflict as to any 
material fact must neutralize each other or be set off one 
against the other. 

On the other hand the plaintiff’s counsel claims here 
that in truth and fact upon a fair and careful comparison 
and analysis of the evidence of Magee and Barker there 
is no necessary substantial and material conflict in their 
evidence as to any iaterial or essential fact involved in 
the cause, but that in the main their evidence can be 
reasonably reconciled upon just and fair principles, but 
that if such conflict exists as argued by defendant’s coun- 
sel, that still under the law applicable to and governing 
demurrers to evidence this Court should affirm the judg- 
ment of the circuit court. The plaintiff ’s counsel further 


argues that upon the whole evidence in the cause the 
judgment of the circuit court is not erroneous. 


To arrive at a correct conclusion in this ease, it is nec- 
essary in the first place to ascertain the law relating to 
a demurrer to evidence, which should direct and govern 
this Court in reviewing the judgment of the court be- 
low. In Phillips Evidence, vol. 2, 3d ed. 467, it 
is stated as law that, “as it is the peculiar province of the 
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jury to ascertain the truth of facts and the credibility 
of witnesses the party ought not to be allowed, by a de- 


of such questions to another tribunal. A demurrer. 
must, therefore, admit the truth of all facts, which the jury 
might find in favor of the other party upon the evidence 
laid before them, whatever the nature of that evidence 
may be, whether of record, or writing or by parol.” See 
also Gibson v. Hunter, 2 H. Bl. 209. “The practice of 
inserting in a demurrer to evidence the evidence on both 
sides, is proper and well established by the authorities; 
In such case, the demurrant must be considered as ad- 
mitting all that can reasonably be inferred by a jury, from 
the evidence given by the other party ; and as waiving 
all the evidence on his part which contradicts that offered 
by the other party, or the credit of which is impeached ; 
and all inferences from his own evidence which do not 
necessarily flow from it.”  Muhleman v. Franklin Ins. Co. 
6 W. Va., 508. Under the English practice a demurrer 
to evidence is a proceeding by which the judges whose 
province it is to determine questions of law are called 
upon to declare what the law is upon the facts in evi- 
dence. And it is analogous to the demurrer upon the 
facts alleged in pleading. Phil. Evidence vol. 2, 3d ed. 
466. “The effect ofa demurrer to evidence certainly 
does not substitute the court for the jury to pass upon 
disputed facts, conflicting evidence and the weight and 
credit of evidence, but to declare the inference of law 
upon the facts proved, in like manner as it does in a de- 
murrer in law or to the declaration upon the facts stated 
or averred. Hence according to the English practice, 
the demurraut is required to withdraw all his 
own testimony, admit the credibility of his adversary’s 
witnesses, and admit upon the record all the facts found 
by direct evidence and all the facts which it conduces to 
prove, or may be reasonably inferred, if it be cireum- 
stantial, and I presume in the event of a disagreement 
between the demurrant and demurree as to what facts are 
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proved or might be reasonably inferred, it would devolve june Term. 
on the court to decide between them and settle the factsyiner, use, &c.» 
before compelling a joinder in demurrer. Our practice, tsurance Co. 


sanctioned and established by repeated adjudications is 
different from the English in form—and in form only— 
as itis said and leading to the same result. Homer v. 
Speed, 2 Patton, Jr. & Heath 630, 631. As before 
stated, with us the evidence on both sides is inserted in 
the demurrer, and the court, by a retrospective process, 
when it comes to pass upon the demurrer, is to consider 
all the demurrant’s evidence in conflict with that of the 
demurree, withdrawn, the credibility of his witnesses ad- 
mitted, and all the facts admitted, which the demurree’s 
evidence thus considered proves or conduces to prove, or 
which may be reasonably inferred from his whole evi- 
dence, both direct and circumstantial; and in drawing 
inferences as to what the evidence, whether direct or 
circumstantial, and presumptive conduces to prove, if 
the evidence be susceptible of several, differing in de- 
grees of probability, it is incumbent upon the court to 
adopt those most favorable to the demurree, provided 
they be not forced, strained or manifestly repugnant to 
reason. Jd. 631. In the case of Ware v. Stephenson, 10 
Leigh 164 Judge Stanard says: “In ascertaining the 
facts proved directly or by inference, we must not be 
unmindful of the effect ofa demurrer to evidence. By 
it the demurant allows full credit to the evidence of the 
demurree, and admits all the facts directly proved by, 
or that a jury might fairly infer from, the evidence. 
And in determining the facts inferrible inferences most 


favorable to the demurree will be made, in cases in 


which there is a grave doubt which of two or more in- 
ferences shall be deduced. In such cases it would not 
be sufficient that the mind of the court should incline to 
the inference favorable to the demurrant, to justify it in 
making that inference the ground of its judgment. Un- 
less there be a decided preponderance of probability or 
reason against the inference that might be made in favor 
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of the demurree, such inference ought to be made. 
The demurrer withdraws from the jury, the proper 
triers of facts, the consideration of the evidence by which 
they are to be ascertained, and the party whose evidence 
is thus withdrawn from its proper forum is entitled to 
have it most benignly interpreted by the substitute. He 
ought to have all the benefit that might have resulted 
from a decision of the case by the proper forum. It the 
facts of the case depend upon circumstantial evidence, 
or inferences from facts or circumstances in proof, the 
verdict of a. jury ascertaining these facts would not be 
set aside, merely because the court might have made in- 
ferences different from those made by the jury. To jus- 
tify the granting of a new trial, when it depends on the 
correctness of the decision between difterent inferences 
to be drawn from the evidence, it would not suffice that 
in a donbtful case the court would have made a different 
inference. The preponderence of argument or proba- 
bility in favor of this different inference should be mant- 
fest. When the question is whether or no a fact ought 
to be taken as established by the evidence, either direct- 
ly or inferentially, in favor of the demurree, I do not 
know a juster test than would be furnished by the en- 
quiry, would the court set aside the verdict had the - 
jury, onthe evidence, found the fact? Ifthe verdict 

so finding the fact would not be set aside, it ought to be 

considered as established by the evidence demurred to.” 

In the same opinion Judge Stanard says upon the same 

subject that “in ascertaining the facts established by 

any one witness, everything stated by him, as well on 

his cross examination as on his examination in chief 
must be considered. Facts imperfectly stated in answer 

to one question may be supplied by his answer to anoth- 

er; and when from one statement, considered by itself 
an inference may be deduced that inference may be 
strengthened or repelled by the facts disclosed in anoth- 
er.” Page 169. “In the case last referred to, the judge 
also said in the case in judgment, the evidence was 
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all parol and adduced by the plaintiff. In ascertain- 
ing the facts established by it, we must look to all of it 


June a 
Miller, use, &€., 
especially in ascertaining the facts established by any one j,.ursico Co. 
witness, &c.,” as stated last above. 
The cause turned on the evidence of one material wit- 
ness, and as his evidence consisted of what he stated on 
examination in chief as well as what he said on cross- 
examination and the question as to whether what he said 
: on cross-examination could be considered or consider- 
ing the defendant’s demurrer to the evidence was dis- 


| 
| 
| 
| 
| 
| 
cussed and considered by the judge, but it does not ap- 
pear that all the judges concurred with his views on 
that particular question. The question in considering 
the evidence of a witness on cross-examination with his 
evidence in chief does not in my judgment cover the 
case where there is a conflict in the evidence of two wit- 
nesses of the demurree as to a material fact. The same 
reasons do not apply in the latter case as in the former, | 
if the contradiction is real and irreconcilable. It is well 
known to lawyers that it is no unfrequent oceurrence for 
two or more witnesses, introduced by the same party, to 
concur in some material facts favorable to the party of- 
fering them as witnesses and to disagree or contradict 
each other, flatly, as to one or more other material 


facts. This disagreement may occur from different 


sauses, from honest mistakes, defectiveness of memory, 
want of close attention to the subject, corruption in one 
or both of the witnesses, or from the ability of one wit- 





ness to testify more correctly and truly as to the facts 
than the other, under the circumstances, and from other 
Ciuses easy to imagine. When such contradiction oc- 
curs and the evidence of the witnesses cannot be recon- 
ciled, the triers must then in deciding the case necessa- 
rily determine as to the credibility of the witnesses and | 
the weight to which the evidence of each witness is en- | 
titled under the circumstances of the case; and to de- 
termine these questions they should consider the manner 


of the witnesses. or either of them, in giving their tes- 
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timony before them, as well as call to their aid other 


Miller, use, &e,42¢ts and circumstances proven in the cause bearing on 
Insurance Co, the question, &c. The question as to the credibility of 


the one or the other of the demurree’s witnesses in such 
case, or as to whether the evidence of the one or the 
other shall be believed or discredited it seems to me, 
upon correct and well established legal principles is not 
for acourt to determine upon a demurrer to evidence, 
and especially for an appellate court which does not see 
or hear any of the witnesses testify, to determine against 
the judgment of the court below, which saw and heard 
one or both ofthe witnesses give their evidence. Phillips 
on Evidence, ed. 1849, vol. 2, p. 467. In such case the 
proper question for the court in which the demurrer is 
filed, according to Judge Stanard’s test, is, to ask itself 
in considering the demurrer, if the evidence as to the 
material fact in question had been submitted to a jury 
and the jury had found the fact favorable to the demur- 
ee, would the court be authorized under the law, as es- 
tablished, touching the granting of new trials, to set 
aside the verdict. Generally speaking, in cases where 
there is a real conflict in the testimony ot two witnesses 
as to a material fact directly involved in the issue and 
the determination of the tact involves the credibility of 


the contradicting witnesses, the finding of the jury upon 
the fact will not be disturbed by the court. And such 
finding of the jury will not be disturbed by the appel- 
late court where it has been approved by the court below. 
And in such case where there is a demurrer to the evi- 
dence and the court below which saw and heard such 


contradicting witnesses give their evidence, renders 
judgment in favor of the demurree, generally, the appel- 
late court should not disturb the judgment by reversing it. 

The reason urged by the counsel of the defendant why 
the policy declared on never became a binding contract 
between plaintiff and defendant is that from the evidence 
it appears that the plaintiff did not receive and accept 
the policy, but declined to do so unless, and until, cer- 
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tain alterations were made therein stated in the evidence 5... ° rm. 
of Barker and Barker’s letter to Coen which appears inser, use, a, 
the evidence. On a careful examination of the evidence, jncurance Co. 
written and parol, bearing upon the question, it seems to 
me that the jury might, upon the evidence, have found 
that the policy was delivered to the plaintiff near the 
time of its date and that he did then and there accept it 
and then and there made and delivered to the witness 
Barker from whom he received the policy, the notes of 
the said steamboat for the premium according to the 
terms of the contract of insurance made between plain- 
tiff and defendant through said Barker, and the notes 
were received by the defendant and kept by it. This 
fact is expressly and directly testified to by Magee in 
his evidence and I think it may be inferred from the ev- 
idence of Barker in connection with his said letter to 
Coen without violating any just legal rule governing the 
fair and just construction of evidence. It is true that 
there is no contract unless the parties agree together 
about the same thing, in the same sense. And if, there- 
fore, an offer is made by either party, there is no contract 
unless that offer be accepted without any variation in its 
terms. 2 Parsons on Contracts, 351, ed. of 1866. Some 
days before the policy was delivered to Magee (the cap- 
tain of said steamboat) the contract of insurance was 
made, the amount of insurance, the length of time, the 
amount of premium to be paid, and when to be paid, and 
that the notes of the said steamboat were to be given 
therefor by Magee, were fully understood and agreed up- 
on Ly the parties or their agents. It clearly appears that 
the policy was made in all respects according to the said 
contract and that the policy was delivered to plaintiff 
and at the time of the delivery the notes of said steam- 
boat for the amount of the premium and payable at the 
time agreed upon were made and delivered as above sta- 


ted. And from the whole evidence taken together and 
thus considered, I think it may well be concluded upon 
6S 
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Miller, use, &e,rers to evidence, to which I have referred, that a jury 

Insursgce Co. Might well have found the fact of the acceptance of the 
policy by plaintiff. It seems to me therefore that this 
Court must consider upon the demurrer that the policy 
was accepted by the plaintiff and that it was a binding 
contract upon the parties according to its terms. The 
policy on its face acknowledges payment of the premium 
by the assured. There is no provision in the policy for 
its rescission or cancellation. I apprehend that the as- 
sured may accept a policy so as to be binding according 
to its terms, although he may at the same time request or 
desire some alterations to be made therein such as men- 
tioned in this case. Of course much depends on the cir- 
cumstances attending the transaction. 

It is said that “the agreement for insurance is com- 
plete when the terms thereof have been agreed upon be- 
tween the parties, and the reciprocal rights and obliga- 
tions of the insurer and the insured date from that mo- 
ment, without reference to the execution and delivery of 
the policy, unless these new elements are embraced within 
the terms agreed upon.” May on Insurance, section 44. 
It is further said by same author in same section: “And 
on the completion of the negotiations the policy executed 
in accordance therewith, and dated on the day of the 
completion, though not actually delivered till afterwards, 
or at all, will take effect from its date, unless some other 
terms are expressly agreed upon.” In the case of Hal- 
lock v. The Com. Ins. Co., 2 Dutcher (N. J.) 268, it was 
held: that “the acceptance of a proposal to insure for 
the premium offered is the completion of the negotiation ; 
and after it has been forwarded to the agent of the com- 
pany for delivery the contract cannot be rescinded with- 
out the consent of the party insured. If the premium 
is tendered to the agent when application for insurance 
is made, and he does not receive it, but says he will con- 
sider it as paid, and authorizes the applicant to keep the 
money until the policy arrives, the contract will be as 
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binding upon the company as if the money was actually 


paid over to the agent. Ifan insurance company take ajine, us 


risk to commence previous to the date of the policy, and 
the property is destroyed before the policy is actually 
executed and delivered, where there is no fraud or con- 
cealment by the party insured, the company will be as 
much bound as if the loss occurred after the policy was 
delivered.” 

It is contended by the counsel for the plaintiff that 
there is no substantial contradiction between witnesses 
Magee and Barker; “that Barker says he sent the new 
policies back to Wheeling at Magee’s request; that Ma- 
gee says he requested him to do so, but that cértain other 
things were also requested to be done first; that Barker 
omits to state the additional matters; that Magee states 
the matter more fully; that Barker does not state that 
Magee did not make the additional requests which Magee 
swears he did make; that they both agree there was : 
request.” Barker states that he delivered the policy’to 
Magee, and that Magee at the time delivered the said 
boat’s notes to him for defendant for the premium. 
There is much plausibility in the view of plaintift’s 
counsel that there is no material contradiction between 
the evidence of Magee and Barker which cannot be 
reconciled. In Phillips on Ev., vol. 3, Am. ed. of 1850, 


it is laid down that “the testimony of witnesses appa- 


rently inconsistent is always to be so construed as, if 
possible, to exempt them from the imputation of per- 
jury.” But, under the view I have taken of the law of 
this case elsewhere, it is unnecesssary to determine defi- 
nitely this question—it is immaterial. 

It is suggested that the policy was cancelled. If the 
policy became of binding force it could not be cancelled 
by one party without the consent of another, ordinarily, 
there being no provision in the policy for its cancella- 
tion. And even if the defendant could cancel the pol- 
icy, to make the cancellation operative the plaintiff 
should have notice thereof, or else the plaintiff might be 
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of the cancellation of the policy by the plaintiff to the 
defendant is not proven, nor can it be inferred from the 
evidence. 
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It is also contended by defendant’s counsel that the in- 
surance for the year stated in the policy in suit was in 
truth abandoned by mutual consent. I do not think 
that such abandonment is proven, or that it should or can 
be properly inferred from the evidence upon the demurrer. 
In the case of Nichols v. Michael, 23 N. Y, 264 cited by 
defendant’s counsel, it was held, as stated in the syllabus, 
that “The fraudulent vendee of goods and his assignee 
thereof for the benefit of creditors, are liable to a joint 
action by the vendor to recover possession, and that 
the where vendee gave his negotiable promissory note 
for the goods the vendor is not bound to tender such 
note at the time of rescinding the contract; it is suffi- 
cient for him to produce it upon the trial and deliver it 
to the custody of the court.” In the case just cited, 
Judge James said: ‘Whenever property is obtained from 
another upon credit, with the preconceived design upon 
the part of the purchaser to cheat and defraud the ven- 
dor out of the same, the vendor, upon the discovery of 
the fraud, may avoid the contract and retake the prop- 
erty, unless it has passed to the possession of a bona fide 
holder for value. Such, I understand, was the conclu- 
sion of the court when this case was formerly before it. 
18 N. Y., 295: Hall v. Naylov,18 N. Y., 588.” The 
case last cited was a case of a purchase of property upon 
a credit with intent to cheat and defraud the vendor, and 
it was held that the vendor might avoid the contract 
upon discovering the fraud. The case was not in this 
respect analogous to the case in judgment. Here no 
fraud is alleged or proved against the plaintiff, and the 
right to cancel or avuid the policy did not exist without 
consent of parties after the policy became of binding 
force. In May on Insurance, section sixty-seven, it is 
said: “It need hardly be said that when the contract has 
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been once entered into and becomes binding upon the 5,18 mn. 


parties, it cannot be cancelled by either; nor can eithersrncr ase, &., 


party withdraw himself from its obligations without the ;,,..2 


consent of the other. And when negotiations are had 
between the parties with reference to the abrogation of a 
contract, the same rules apply as in making the confracts. 
* * The right of cancellation or notice reserved or 
given by the terms of the policy to either party should 
be exercised with care that the notice be explicit. A. 
mere notice ofa desire to cancel, with an agreement at 
the same time that the policy may remain till the as- 
sured can obtain other insurance, is not such an exercise 
of the right of cancellation or notice as will relieve the 
company from the obligations ofthe policy.” J/cAllister, 
Admx. v. New England Mutual Life Insurance Company, 
101 Mass., 558, 562. 

The evidence in this cause is lengthy and voluminous 
and especially that of Magee and Barker, and I have not 
stated or compared and analyzed it in this opinion be- 
cause unnecessary and it would make this opinion too 
lengthy. Ihave contented myself with stating the law 
as applicable to the case, as [ understand it. The repor- 
ter will doubtless make a statement of the case, from the 
record, sufficient to make this opinion intelligible to the 
case, as presented by the demurrer to evidence. Upon 
the whole and for the reasons above stated, it seems to 
me that there is no error in the final judgment of the 
circuit court of the county of Ohio, rendered in this 
cause on the 15th day of December, 1873, and the same 
must be affirmed with costs and damages, according to 
law, to the defendant in error against the plaintiff in 
error. 


Hoffman and Moore, Judges, concurred. 


JUDGMENT AFFIRMED. 
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MILLER v. MILLER. 


July 23, 1875. 


1. W. W. M., one of the members of the firm of W. W. Miller & 


Co., of which J. C. C. and others were members, made the note 
ot said firm, payable to R. M., for the sum of $4,000, payable one 
year after date, (the note being on its face negotiable,) with the 
view and purpose of getting R. M. to endorse it as an accommo- 
dation endorser, so that the said W. W. M. could raise money 
upon the note for the use and benefit of the firm. The said W- 
W. M., as an inducement to the said R. M. to endorse the note, 
assured the said R. M., that the said firm was good, although he 
did not inform said R. M. that J. C. C. was a member of the firm, 
and R. M. did not know who were the individual members com- 
posing the firm. When the note was endorsed K., at the instance 
of Q., who was acting for said firm, cashed said note by paying 
the amount of its face. Q., before K. cashed the note, told him 
who composed the said firm. The money paid by K. for the note 
was applied to the payment of the indebtedness of the firm, in- 
cluding a debt to said J. C. C. of $1,000. Before the note became 
payable said J. C. C. sold out his interest in the firm to said W. 
W. M., and ceased to be a partner in the firm, and published no- 
tice of the fact in a daily paper printed and published in the city 
of Wheeling. R. M. resided in the county of Brooke. K., at 
the instance ef W. W. M.,a few days before the note became 
payable, consented that the note might be renewed with the same 
endorser for six months longer. Accordingly, W. W. M. made 
the note of W. W. Miller & Co. to R. M. for $4,000, the amount 
of the first note, payable six months after date, and signed the 
name of the firm of W. W. Miller & Co. thereto, and R. M. en- 
dorsed the note, not knowing there had been any change in the 
said firm as to partners, with a view that it might be given to K. 
in renewal, simply, of the original note or debt, and without any 
intention of releasing any person liable for the original note or 
debt, and K. received the last named note, so signed and endorsed, 
simply as a renewal of the original note or debt, without know- 

















OF WEST VIRGINIA. 


ledge of there being any change in said firm as to partners, and 
without intending, as far as appears, to release any person liable 
for the original note or debt; but K., when the last note was re- 
ceived by him, gave upto W. W. M., the original note. When 
the last note matured it was not paid, but was protested for non- 
payment; andthereupon K. brought suit thereon against all the 
members of the said firm at the time the original debt was con- 
tracted; and he also brought suit thereon against R. M., the en- 
dorser, and recovered judgmenttherefor against R. M., and R. M. 
paid the full amount of the judgment, including debt, interest 
and costs. K. then dismissed the suit against the members of 
the firm, the attorney for said J.C. C. paying the costs of the 
suit—HELp : 

That, under the circumstances above stated, and as stated 
in the opinion of the Court in the case, the members of 
the said firm of W. W. Miller & Co., including the said J.C. C., 
are liable to R. M. for the money so paid by him in assumpsit, as 
and for money paid by him as their security, for their use and 
benefit. 


Supersedeas to a judgment of the circuit court of Ohio 
county, rendered on the 22d day of January, 1875, 
granted by a Judge of this Court, on the petition of 
John C. Campbell. The other facts appear in the opinion 
of the Court. 

The Hon. Thayer Melvin, judge of said circuit court, 
presided at the trial below. 


Joseph H. Pendleton and Daniel Lamb, for the appel- 
lant. 


C. W. B. Allison and William P. Hubbard for the ap- 
pellee. 


HAYMOND, PRESIDENT : 


This is an action of trespass on the case in assumpsit, 
brought in the circuit court of the county of Ohio, on 
the 25th day of April, 1873, by the plaintiff (Robert 
Miller,) against the defendants (William W. Miller, 
William J. Bates, Jr., Thomas Moorehead, Samuel M. 
Darrah, John C. Campbell, and John Scott, late partners 
in business under the firm name and style of W. W. 


Miller & Co.) 
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The first count in the declaration alleges “that the de- 
fendants on the 11th day of March, 1871, at Wheeling, 
in Ohio county, made and signed their certain note in 
writing, by their said firm name, bearing date the day 
and year aforesaid, and thereby promised to pay to the 
plaintiff, six months after date thereof, the sum of $4000.00 
negotiable and payable at the ‘Merchants National Bank, 
of West Virginia, at Wheeling’ for value received, and 
then and there delivered the note to the plaintiff; that 
afterwards, when the note became payable it was presen- 
ted at the place of payment and payment thereof duly re- 
quired, but that payment of the note in whole, or in part, 
was not made by any of the defendants, &c.” 

The second count is based on a $200 note dated Ist 
ot March, 1871, made to plaintiff by same firm name, 
payable six months after date, at the same bank. 


Each of the counts allege that each of the notes was 
duly protested, &e. 


The third count is based on a note of same firm for 
$4000.00 made to plaintiff on the 11th day of March, 
1870, and payable one year after date at the “Wheeling 
Savings Institution” for value received. 

The fourth and fifth counts are the common counts in 
assumpsit for work and labor, goods and chattels sold and 
delivered, and for money lent and advanced to and paid, 
laid out and expended for the defendants at their request 
and for money had and received for the use of the plain- 
tiff and for money due on an account stated. The 
plaintiff filed with his declaration an account ; and 
among other items is tlvis: “1872—For amount paid A. 
Wilson Kelly, as your security or endorser, upon your 
note for your accommodation $4.467.04.” 

An office judgment and writ of enquiry was regularly 
obtained at rules, and afterwards, on the 7th day of No- 
vember, 1873, the defendants Bates, Jr., and Campbell, 
appeared in court and on their motion the judgment en- 
tered against them in the clerk’s office was set aside and 
they pleaded non-asswmpsit on which issue was joined, and 
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the defendant Campbell filed at the same time an affida- 


vit denying the partnership alleged in the declaration, at—,,, 


the date of the note dated the 11thday of March, 1871; but 
no affidavit was filed denying the partnership alleged in 
the third count of the declaration on the 8th day of 
March, 1870. 

This last named note became payable on the 11th day 
of March, 1871, allowing the three days of grace to 
which it was entitled. 

On the 20th day of November, 1874, a jury was duly 
selected and sworn to try the issue joined, and the jury 
having heard the evidence, the defendants demurred 
thereto and the plaiutiff joined in the demurrer. And 
the jury found for the plaintiff and assessed his damages 
at $5,034.89, being the aggregate of principal, and in- 
terest of said damages to the said 20th day of Novem- 
ber, 1874, “if the court is of opinion upon the demurrer 
to the evidence that the law is for the plaintiff, otherwise 
we find for the defendants.” ‘ 

Aftérwards, on the 23d day of January, 1875, the 
court overruled the demurrer to the evidence and gave 
judgment for the plaintiff for said sum of $5,034.89 the 
amvuunt so found by the jury with interest thereon from 
the 20th of November, 1874, until paid and the costs of 
the suit. To this judgment the defendant, Campbell, 
obtained a supersedeas from one of the Judges of this 
Court, in vacation, and it is now to be determined whether 
the circuit court erred in its said judgment. 

All the evidence adduced at the trial is fully stated in 
the demurrer to the evidence, by which it appears, sub- 
stantially, that on the 8th day of March, 1870,.all the de- 
fendants were partners in business under the firm name and 
style of W. W. Miller & Co., and that the said firm was 
then indebted in their business, and with the view and 
purpose of raising money to liquidate that indebtedness, 
the defendant, W. W. Miller, the active business man of 
the firm in its financial department, made the negotiable 


promissory note of the firm in these words, viz: 
69 
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“WHEELING, W. VaA., 8th March, 1870. 
One year after date we promise to pay to the order of 
Robert Miller four thousand dollars, at the Wheeling 
Savings Institution, value received. 
W. W. Miller & Co.” 
“Endorsed, Robert Miller, 
A. W. Kelly.” 


and procured the plaintiff, for the accommodation of said 
firm, to endorse said note ; that when the note was so en- 
dorsed, it was taken by said W. W. Miller, and placed 
by him in the hands of one Quarrier, the treasurer of 
said Savings Institution, to dispose of at 10 per cent. 
discount, for money for the use of said firm; that said 
Quarrier did procure A. Wilson Kelly to take said note, 
and pay the cash therefor at the rate of ten per cent. in- 
terest, the interest payable in six and twelve months, for 
which two negotiable promissory notes were made in the 
same manner, payable to plaintiff, and by him endorsed, 
for the accommodation of said firm, the same as the other 
note. It is unnecessary to notice the two last named in- 
terest notes, as they were paid at or about maturity. 

It appears that at the time plaintiff endorsed said notes, 
that he did not know who composed said firm; that he 
endorsed them at the instance of said W. W. Miller, who 
before, and at the time, assured plaintiff that the firm 
was good ; that the four thousand dollars paid by Kelly 
for the said note, to Quarrier, for said firm, was applied 
to the payment of the debts thereof, $1,000 of which 
was paid to the defendant Campbell, on a debt due him 
by the firm for money loaned; that Kelly before and 
about the time he cashed the note enquired of said Quar- ; 
rier who were the members of said firm, and Quarrier 
told him who they were, but Kelly, at the trial, when he 
gave his evidence, had forgotten their names ; that at the 
maturity of the note, or about that time, said W. W. 
Miller went to Kelly and said to him, that “they” would 
like to renew it for six months, with the same indorse- 
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ment, for the company, and Kelly told him there would 
be no objection to it, and there was another note drawn 
up, signed by said W. W. Miller, with said firm name, 
and sent to plaintiff for endorsement, and when it was 
returned, Kelly took it and gave up the old one for the 
same amount. The last named note is in these words, 
viz: 


34,000.00. WHEELING, W. Va. March 11, 1871. 


Six months after date we promise to pay to the order 
of Robert Miller, four thousand dollars, negotiable and 
payable at the Merchants National Bank of West Va., 
value received. 

W. W. Miller & Co.” 


“ndorsed, Robert Miller. 
“End 1, Robert Miller.” 


That at the same date there was another $200 nego- 
tiable promissory note drawn up and signed by said W. 
W. Miller with said firm name and endorsed by plaintiff 
at the same time, payable six months after date for the 
interest on the $4000.00 note which was also delivered to 
Kelly at the same time of the $4000.00 note ; that some 
months after the 8th of March, 1870, before the note 
matured, defendant Campbell, sold out his interest in 
said firm to defendant, W. W. Miller, and from that 
date ceased to be a member of the firm, but the firm 
name continued the same as before ; that plaintiff at the 
time of the renewal of said $4000.00 note, did not know 
that defendant Campbell was ever a member of said firm; 
that said Campbell published in the Daily Wheeling In- 
telligencer of December 5, 1870,- a newspaper printed 
and published inthe city of Wheeling, a notice which 
is in the words following, viz: “Notice—I have this 
day sold my interest inthe firm of W. W. Miller .& 
Co., to W. W. Miller and have no further interest in 
said firm. 

J. C. Campbell.” 

There is no evidence showing or tending to show 
that either Kelly or plaintiff could have had notice 
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that Campbell had ceased to be a member of said firm 
except the simple publication of said notice in said “Daily 
Intelligencer.” That plaintiff did not reside in the city 
of Wheeling, but resided in the county of Brooke. It is 
also proven by the evidence of W. W. Miller, substan- 
tially, that there was no secret about Campbell becom- 
ing a partner in the firm; that “it was known generally” 
that each of said firm notes were signed by said W. W. 
Miller with the firm name and there is no evidence in 
the case tending to prove that said Campbell authorized 
said W. W. Miller, or any of the partners, to sign said 
firm name in any manner so as to bind him after his re- 
tirement from the firm as a partner;or that he had any 
knowledge of the note given in renewal of the first 
$4000.00 note until after its maturity. After the ma- 
turity of the last note and the protest thereof suit was 
brought thereon by said Kelly against the firm of W. W. 
Miller & Co., including Campbell, for the recovery there- 
of; and afterwards and during the pendency of the first 
named suit, suit was also brought by Kelly against the 
plaintiff to recover the amount thereof and judgment 
was had against the plaintiff for the same and very 
shortly afterwards he paid the full amount of the recovy- 


~ ery which then amounted, principle and _ interest and 





costs, in the aggregate to $4,467.04. This payment was 
made September 2, 1872. There is no evidence in the 
case tending to show or from which it can be reasonably 
inferred that it was the purpose or intention of Kelly or 
plaintiff to change the character of the debt by the re- 
newal, or to release any person bound for the debt, fur- 
ther than the simple making, endorsement and delivery 
of the renewal note, under the circumstances above 


stated; nor does it in any wise appear that it was the 


agreement or understanding of either Kelly or plaintiff 
that the renewal note was made, endorsed and delivered 
to Kelly in satisfaction of the original debt or note, 
further than may be properly inferred from the transac- 
tion. 
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It further appears that the original note remained in ,,, 
the possession of W. W. Miller, in his safe, with they). — 


other papers of said firm, until about the time, or after, 
plaintiff paid the money as aforesaid, at which time one 
of the counsel of plaintiff procured it from among said 
firm’s papers, as may be inferred, for the benefit of plain- 
tiff, so far as it could properly benefit him in legal pro- 
ceedings against the defendants, including Campbell. 

It further appears that the suit of Kelly against the 
defendants was dismissed after the plaintiff paid the 
money, as aforesaid, and that the costs of the last named 
suit were paid by one of the counsel of defendant Camp- 
bell. 

I have given the substance of the material facts in this 
case, 

This case being upon a demurrer to evidence filed by 
the defendants this Court must construe the evidence 
most favorable to the demurree. 

It cannot be denied that Campbell, whether he was a 
dormant or ostensible partner in the firm of W. W. Mil- 
ler & Co., was liable for the debt which the note of 
the 11th of March, 1871, was given in renewal of, and 
he was so liable as one of the principal debtors. The 
plaintiff, as endorser and the defendants, were all liable 
to Kelly for the amount of said debt, but as between the 
plaintiff and the defendant, the plaintiffs stood in the re- 
lation of security for them. If when the note for the 
debt matured the plaintiff had then paid it, as he 
had the right to do, there can be no question but that all 
the defendants would have been liable to the plaintiff 
for the full amount so paid by him. But does the fact of 
the giving of the renewal note and the payment by him 

_ afterwards, under the circumstances, deprive him of the 
right of recovery from the defendants, including the de- 
fendant Campbell? No question as to the liability of 
any of the defendants is made or argued before us except 
as to defendant Campbell, and I presume none could be 
made. In the case of Moses v. Trice, 21 Gratt., 556, 
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Judge Staples, in delivering the opinion of the court, on 
pages 567 and 568, said: “As before stated, the original 
loan was made in 1863 or 1864, and note given for its re- 
payment which was renewed from time to time. The last 
note being dishonored, there is nothing to prevent a re- 
sort to the original consideration. Upon familiar prin- 
ciples, if a note is taken as a conditional payment, or in 
renewal, and is not duly paid or discharged, the original 
debt revives ; and this principle applies to every renewal 
which is but a continuation of the same debt. Nor is it 
material whether the note or bill be given for a prece- 
dent or contemporary debt; in neither instance will it 
operate as an extinguishment or payment, unless it be 
so accepted by the creditor. If not paid at maturity, the 
creditor may sue upon it, or upon the original cause of 
action.” He cites, as authority, Story on Bills, section 
418; Byles on Bills, 284; 2 Parsons on Bills and Notes, 
156; 5 Robinson’s (new) Practice, 845; Farmers’ Bank 
v. Mutual Assurance Society, 4 Leigh, 69; Parker v. 
Cousins, 2 Gratt., 372. In the case of Parker v. Cousins, 
above cited, it was Aeld, “Partners make a note, and 
then the partnership is dissolved. The partner who is 
authorized to settle up the business of the partnership 
cannot renew the note in the partnership name so as to 
bind the other partner. In such a ease, though the last 
note does not bind the partner who has not executed it, 





though it was surrendered when the last note was taken. 
The renewed note being made in the partnership name, 
it cannot be inferred that the creditor intended to release 
the partner who did not execute it, and look alone to the 
party who renewed the note for payment. The taking 
a new security from one of two joint debtors will release 
the other, if, in any case, only where there is an agreement 
by the creditor, express or implied, that he shall be re- 
leased.” This case was ably argued and seems to have 
been well considered. Judge Stanard delivered the 
opinion of the court, and on pages 387 and 388 he says: 
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“There being a valid debt, existing at the dissolution of 
the partnership of Wyche & Parker, the question is, was 
anything which has since occured absolved Parker from 
the responsibility? Theelaborate argument of thecoun- 
sel for the plaintiff in error, though most creditable to his 
industry and ingenuity, is unavailing to justify an affirma- 
tive answer to this question, without entering into the en- 
quiry whether in any case the unperformed promise, oral 
or written, by one of two already bound for the 
same debt, by a like promise to the same party, can dis- 
charge, or be pleaded or used in evidence to bar the legal 
remedy on the original promise, I think it may be safely 
affirmed, on principle and authority, that such discharge 
will not be effected, nor such bar created, unless the par- 
ties making and accepting the new promise intended or 
stipulated that such discharge or bar to the former assump- 
sit should be the consequence of the making and accep- 
tance of the new renewal promise. The new note given 
by Wyche in the name of the old partnership (whether 
the new note proprio vigore, in strict law bound Parker 
or not) is plenary evidence that neither Cousins or Wyche 
stipulated or expected, or intended to discharge Parker 
from his responsibility for this debt.” See also Lazier 
v. Nevin, 3 W. Va., 622, 627; McGuire v. Gadsby, 3 Call, 
234; Farmers’ Bank v. M. A. Society, 4 Leigh, 69, 88; 
Story on Promissory Notes, section 389 ; Robinson (new) 


Practice, vol. 5, 841 to 865, inclusive. The evidence in 


the case at bar is plenary that neither Kelly or the plain- 
tiff stipulated, or expected or intended to discharge from 
responsibility, in the making, endorsing, &c., the note 
given in renewal any member of the firm or person who 
was liable for the original debt. Kelly and plaintiff each 
clearly had no knowledge of any change in the firm of 
W. W. Miller & Co. They each evidently supposed 
that all persons who were parties to the original note 
were parties to the last note, and the only thing contem- 
plated or intended was the extension of time of payment. 
The renewal note for $4,000 was not a new debt and was 
not taken and received in satisfaction of the old debt. 
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All things and persons connected with the original debt 
were intended by Kelly and plaintiff each to remain and 
continue as before, except the time of payment. This 
itseems to me is, from the evidence, beyond ques- 
tion. The plaintiff, when he endorsed the last note 
had, under the circumstances, the right to suppose and 
believe that there was no change in the said firm and he 
acted on that supposition, as may be fairly and justly 
inferred. 

If, under the authorities cited, the renewal note did 
not satisfy and discharge the original note or debt who 
did satisfy and discharge it? The answer is, the plain- 
tiff. How did he satisfy and discharge it? The answer 
is, with his own money. Who were benefitted by its 
payment? The answer is the defendants, including 
Campbell, because if the original debt was in existence 
against all the defendants until actually paid by plain- 
tiff, then it must be considered that the plaintiff as se- 
curity for the debt which was in fact the debt of all the 
defendants paid the same to Kelly for the use and bene- 
fit of the detendants. And the plaintiff was entitled to 
his action against the defendants, including Campbell, 
for money paid as their security for their use and benefit. 
This case is unlike the case of Waterman Palmer v. Rich- 
ard H, Dodge, 4 Ohio State, 21, and it seems to me, is, 
clearly distinguishable from it on principle. There, the 
“endorser of the last note was not a party to, or in any 
wise liable for the original debt, as in the case before us. 
The opinion of Judge Ranney, delivered in that case, is 
certainly able and is probably correct law when applied 
to the facts of the case in which it was delivered. 


For the foregoing reasons the said judgment of the 
circuit court must be affirmed with costs and damages 
according to law. 


Hoffman and Moore, Judges, concurred. 


JUDGMENT AFFIRMED. 
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DRESSER v. TRANSPORTATION COMPANY. 


July 27, 1875. 


1. In an action at law, where the defendant appears and pleads the 








general issue, and the plaintiff introduces all his evidence in 


chief to the jury, and then rests his case, and the defendant 
moves the court to exclude the evidence from the jury upon the 
ground that there is a material variation between the declaration 
and the proof, if, from the whole evidence, it clearly appears to 
the court that the plaintift’s said evidence fails to support the 
issue on the part of the plaintiff, the court should exclude the 
evidence from the jury. Insuch case the court should regard 
the party moving to exclude the evidence in the light of a demur- 
rant, and the party adducing the evidence in the light of a de- 
murree, although there is in fact no demurrer. The court should 
consider, upon such motion, the plaintiff’s evidence with all the 
favor, and give it all the force and draw therefrom all the infer- 
ences, it would be entitled to if there was a demurrer filed thereto 
by the party making the motion to exclude the evidence. And 
in such case, if, in the judgment of the court, according to the 
rules governing demurrers to evidence, the party offering the 
evidence would, on a demurrer thereto by the opposite party, be 
entitled to judgment thereon in his favor, then the court should 
not exclude the evidence from the jury. 


man action of assumpsit brought to recover the value of oil 
cliimed by the plaintiff, (the declaration containing no good 
counts except the common counts,) which was in the possession 
of defendant at the time the action was brought, and which had 
not been sould or in any way tortiously disposed of by the defend- 
ant, ind which cameinto the possession of the defendant as a 
common carrier, and not wrongfully, it was error in the court 
below to instruct the jury that if they believed from the evidence 
that the said oil was the property of the plaintiff, it was their 
duty to find a verdict for the plaintiff for the value of the oil, 
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there not being evidence before the jury tending to prove a sale 
of the oil by the plaintiff to the defendant, but the evidence 
clearly proving that there had been no such sale, and that the de- 
fendant had only refused todeliver the oil to plaintiff on demand, 
under the peculiar circumstances shown by the evidence, as stated 
in the opinion of the Court in thiscause. In such case, and under 
such a state of facts, the plaintiff was not entitled to recover the 
value of the oil upon the common counts for oil sold and deliv- 
ered to the defendant by the plaintiff, or for money had and _ re- 
ceived by the defendant for the use of the plaintiff—there not 
being any sufficient and proper special count in the declaration 
covering the case. 


3. In a deed of assignment or conveyance of leases from M. & W. to 
A, &S., the sixth clause is in these words, viz: “Also all our 
right, title and interest of, in and to the engines, boilers, tanks, 
tubing, derricks and all other fixtures and personal property situ- 
ate upon and appertaining to the above leasehold interest and 
well, to us belonging,” &c. This clause did not pass or convey to 
A. & S, the oil of M. & W. that was in the oil tanks at said well 
at the date of said deed, although it was on the leasehold estate, 
as it did not “appertain to the leaseho!d interest” which was con- 
veyed, 


Appeal from, and supersedeasto,a judgment of the cir- 
cuit court of Wood county, rendered on the 2d day of 
July, 1874, in a suit therein pending between S. R. 
Dresser, plaintiff, and The West Virginia Transporta- 
tion Company, defendant. The appeal was allowed on 
the petition of the defendant. The opinion of the Court 
contains a statement of the case. 


‘The Hon. Charles S. Lewis, judge of the second judi- 
cial circuit, presided at the trial below. 
Walter S. Sands for the appellant. 


There was no appearance for the appellee. 
HAYMOND, PRESIDENT: 


This is an action of trespass on the case in assumpsit 
brought in the circuit court of the county of Wood. 

The first count in the declaration alleges that on the 
15th day of June, 1871, the defendant, in consideration 
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that acertain firm, trading under the name of Wright & 
McCandless, “had, at their special instance and request, 
delivered to said defendant, a large quantity of crude 
oil, to-wit: fifty barrels of oil in tanks at Prospect, 
Roth, and Thomas & Dresser wells, they, the said de- 
fendants, undertook and faithfully promised to re-deliver 
to said Wright & McCandless, or their order, said oil on 
demand; and whereas the said Wright & McCandless 
did demand and order said oil to be delivered to the 
plaintiff, to-wit: on the day and year aforesaid ; yet 
the defendant, though often requested to-wit: On the 
15th day of June, 1871, to re-deliver said oil to the 
plaintiff as requested by said Wright & McCandless, re- 
fused so to do.” 

The second count is somewhat like the first, except 
that it does not allege that Wright & McCandless or- 
dered defendant to deliver the goods to plaintiff, and 
except also it alleges that the defendant failed to deliver 
the oil to either Wright & McCandless or plaintiff. 

The third count alleges that defendant was on the 15th 
day of June, 1871, indebted to the plaintiff in the sum 
of $500, for the price and value of goods and chattels, 
and crude oil then andthere sold, and delivered by the 
plaintiff to the defendant, at its request, and in $500 
for money then and there paid by the plaintiff for the 
use of the defendant at its request; and in $500 for 
money received by the defendant for the use of the 
plaintiff, and in $500 for money found due from defend- 
ant to plaintiff, on an account stated between them. 

There was no demurrer filed to the declaration, but the 
defendant appeared to the action and plead non assumpsit, 
on which issue was joined. 


Afterwards on the 1st of July, 1874, a jury was duly 
selected and sworn to try the issue joined, and the jury 
found a verdict in favor of plaintiff for $166.52, and on 
the 2d day of July, 1874, the court rendered judgment 
upon the verdict of the jury for the amount thereof, and 
costs in favor of plaintiff against defendant. 
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Jun em. During the trial of the cause the defendant took three 
Dreawr several bills of exception to opinions and rulings of the 
court. 

By the first bill of exceptions it appears that the plain- 
tiff proved before the jury that on or about the Ist of 
June, 1871, the firm of Wright & McCandless, by writ- 
ten contract, not offered in evidence, by plaintiff, sold to 
George W. Alexander and John A. Steele, all their in- 
terest in certain oil wells, known, respectively, as the 
Thomas & Dresser wells, the Prospect well, and the Roth 
well, and that at the time of the sale the oil then on 
hand in tank, at said wells, was not sold; that at the time 
of the sale, or a day or two afterwards, measurement was 
had at the tanks, and the oil therein claimed by Wright 
& McCandless, was as follows: In the Prospect well, 
21.77 barrels of 35° gravity; in the Thomas & Dresser 
well, 17 barrels, and in the Roth well, 10.24 barrels, of 
31° gravity ; that the measurement was made by the par- 
ties to said sale, none of the defendant’s agents being © 
present ; that at the time of the sale the said Alexander 
and Steele and one B. H. Thomas, (who were known as 
the Alexander Petroleum Company,) took possession of 
the wells, and retained possession thereof until after the 
Ist day of July, 1871, pumping oil into the said tanks ; 
that on the 15th day of June, 1871, the said firm of 
Wright & McCandless, delivered to the plaintiff a paper 
writing, directed to Messrs. Alexander, Thomas & Stecle 
in these words and figures, viz: 

“West V. Transp. Co.: 

You may settle with Mr. S. R. Dresser for our share 
of oil in tank at Prospect, Roth & Dresser wells to June 
1,1871. June 15, 1871. 

“WricHt & McCanpDless ;” 





-, 
Transportation 
Company. 


That a day or two thereafter, the plaintiff presented the 
said paper to Mr. Alexander, one of the parties to whom 
it was addressed who refused to accept it; that after 
some negotiations, the plaintiff and said Alexander and 


McCandless of the firm of Wright & McCandless, 














OF WEST VIRGINIA. 557 


P oat _  diveatl 1875. 
agreed to change the said paper writing by directing the 5, 78? 


same to the defendant and thereupon the words “Messrs. >, 
Alexander, Thomas & Steele” therein, were erased by pyansportation 
running a pen through the same and the words “West ©mpary: 
V. Transp. Co.” inserted in lieu thereof ; that thereupon, 

the plaintiff accompanied by Alexander and McCand- 

less, went to the office of defendant and gave the said pa- 

per writing to one John M. Brown, the defendant’s book 

keeper in the absence of its managing agent, M. C. C. 
Church ; that Alexander told Brown to make up the 
division of the oil when shipped and that the plaintiff 

was entitled to the share of Wright & McCandless, and 

the said paper writing was left with said Brown for 
Church to see on his return; that it was also proven that 

at the time last mentioned the defendant had not posses- 

sion of any portion of the oil in dispute, but that it 
constituted parts of larger quantities in the tanks at the 

several wells mentioned in said paper writing, and was 

in possession of the Alexander Petroleum Company ; 

that in the latter part of June, 1871, the Alexander Petro- 

leum Company shipped through the pipe lines ofthe defen- 

dant from the wells aforesaid, the oil therein contained, 

to the tanks of the defendant at Petroleum, among which 

were the oils so claimed as afvresaid; that after such 
shipment the plaintiff on the first day of July, 1871, 

applied to M. C.C. Church the managing agent of de- 

fendant and demanded from him the oil claimed by him 

to be due under and by virtue of the said paper writing; 

that said Church replied that the defendant had the oil, 

but that the Alexander Petroleum Company had given 

the defendant notice, both verbal and written, that they 
claimed all the oil shipped from said wells, and that he 
(Church) as the agent of the defendant could not recog- 

nize the directions of any person, except those who ship- 

ped the oil; that Church knew of plaintiff’s claim be- 

fore receiving the said notice, and he had consulted de- 
fendant’s counsel on the subject, and the question who 

was entitled to the oil in dispute must be left to the court 
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to decide ; that the defendant through said Church, its: 
authorized agent, refused to accept the said paper writing 
and to deliver said oil in dispute to the plaintiff. It was 
also proven that the defendant was at the time aforesaid 
acommon carrier, engaged in the transportation of oil 
for hire ; that it had been the custom of defendant, to. 
receive oil in bulk to transport from well owners, and by 
2 general and mutual assent between the shippers of the 
oil and claimants of the different interests to apportion 
to each claimant his pro rata quantity and to issue to 
each of them a certificate for his respective share, and 
that such divisions were made by the direction of the 
shippers. It was also proven by Marion Wright, (a wit- 
ness for plaintiff,) a member of the said firm of Wright 
& McCandless, that his firm had given the said paper 
writing to the plaintiff, in payment of a part indebted- 
ness, and that the firm had not sold the oil therein re- 
ferred to, to any person other than the plaintiff. It was 
also proven that the value of the oil of 35° gravity was 
$4.50 per barrel, and that sometime after the insti- 
tution of this suit the plaintiff received from the Alex- 
ander Petroleum Company the seventeen barrels of oil 
in dispute, claimed by him from the Thomas & Dresser 
wells; that B. H. Thomas, who was a part owner of the 
wells from which the oil in controversy was pumped, 
had received his share of the oil from the defendant ac- 
cording to the apportionment made by the defendant’s 
book keeper ; that all the facts above stated were proven 
upon the cross-examination of plaintiff’s witnesses after 
plaintiff had given evidence tending to prove, on direct 
examination, that the oil in controversy belonged to 
Wright & McCandless; that the order aforesaid was 
given by Wright & McCandless to the plaintiff; that the 
Alexander Petroleum Company recognized said order 
and acknowledged the oil to betong to the plaintiff ; that 
the oil in controversy was in the possession of the defen- 
dant at the time of the institution of this suit, and de- 
fendant had refused to deliver the same to the plaintiff; 
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and the value of said oil as before set forth. It further ,,,)°%; 


e Term. 


appears that this was substantially all the evidence of-—>,, 


fered by the plaintiff to maintain the issue on his part. 


And the plaintiff having rested his case, the defendant 
before offering any evidence upon its part moved the 
court to exclude from the jury all the evidence so offered 
by the plaintiffas aforesaid upon the ground of a mater- 
ial variance between the same and the declaration, but 
the court overruled the motion and the defendant except- 
ed to the opinion of the court. 


The first and second counts in the declaration are each 
clearly defective in failing to show any legal cause of ac- 
tion in the plaintiff. According to the statements and 
averments in each of these counts they show that the 
plaintiffhas no legal cause of action against the defend- 
ant but that if there is any legal course of action, by 


reason of the matters therein stated, and alleged, it is 


in Wright & McCandless ; these counts of the declaration 
wholly fail to show any right of property in the plaintiff 
to the oil therein mentioned, or any part thereof, or any 
privity of contract between the plaintiff and defendant 
in law orin fact. The mere allegation in the first count 
that Wright & McCandless had ordered the defendant to 
deliver the oil to plaintiff gives no right of action upon the 
contract, as stated, to plaintiff, because the Company 
refused to deliver the oil to the plaintiff upon such order, 
though the defendant may have promised Wright & Me- 
Candless to deliver the oil to them. It no where ap- 
pears in either of said counts that defendant promised 
Wright & McCandless to deliver the oil to plaintiff 
for his sole benefit. See 12th Leigh, 204: 14 Grattan 
44, The evidence does not tend to support either of the 
common counts. It does not show or tend to show a 
sale of the oil to the defendant by the plaintiff 
but the contrary. Ithink it terids to show that there 
was a sale of the oil by Wright & McCandless to plain- 
tiff, but not that the plaintiff sold the oil to defendant. 


Dresser 


v. 
Transportation 
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The evidence, it seems to me, simply tends to show that 
the oil was the oil of the plaintiff and that it was delivered 
tothe defendant as a common carrier, by the Alexander 
Petroleum Company, to be transported from the tanks at 
their wells to the tank of defendant at Petroleum, and 
that after it was so transported by the defendant the 
plaintiff demanded the oil and the defendant refused to 
deliver it to him, because it was claimed by the Alexan- 
der Petroleum Company in whose possession it was at 
the said wells and who delivered it to defendant to trans- 
port. It does not appear that defendant sold or dispos- 
ed of the oil,or any part of it. Now, doves the simple 
refusal to deliver the oil on the plaintiffs demand un- 
der the circumstances appearing in this case support 
either of the common counts for goods and oil sold and 
delivered to the defendant by the plaintiff or for money 
received by the defendant for the use’of the plaintiff? I 


_think not. “Where goods of a trader after his act of 


bankruptcy are taken in execution, or otherwise tor- 
tiously disposed of, without the concurrence of the as- 
signees, they may waive the tort, and declare in assump- 
sit for money had and received, if the goods have been 
sold, but they must adopt the latter form of action, if 
they have affirmed and recognized the wrongful sale and 
waived the original tort. Assumpsit also lies to recover 
money paid or goods delivered by a bankrupt by way of 
fraudulent preference, and there are many other instan- 
ces in which a party may waive the tort, and sue for 
money had and received.” 1 Chitty on Pl. 6th Am. ed. 
113. In the case at bar the oil did not come into the 
possession of the defendant by any wrongful or tortious 
act. In Massachusetts it is Aeld that in case of trees 
wrongfully cut and carried away from the plaintiff’s 
land by the defendant, but not sold by him, there can- 
not be maintained an action for goods sold and deliver- 
ed; but if the trees havé been sold the plaintiff may re- 
cover the proceeds of sale as_ money had and received ; 
that if the trees have not been sold the proper action is 
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for trespass for injury to the land or trover for the trees. ,,,/°°._.. 
Whitwell v. Vincent 4 Pick. 452; Jones v. Hoar 5 Pick. 290 — x5, 
Me Knight v. Dunlop, 4 Barbour (N.Y.) 42; 10 Pick, (Mass) qyansportation 
165; 3d vol. Rob. (New) Prac., ch. 73, sections 7 and 8, Compan’: 
and cases there cited. The evidence does not tend to 

prove that the oil was tortiously disposed of by defend- 

ant, or that it received any money or other consideration 
therefor, but the evidence clearly proves that the defend- 

ant still had the oil in its possession at the time this suit 

was brought. Plaintiff not having received the prop- 

erty is certainly entitled to recover it or its value, if it 

is his, in a proper action—either in this action, in a 

proper form of count, or in another hereafter brought. 

If he fails in this action because assumpsit is not the 

proper action, then he is entitled afterwards to recover 

in any proper action. It may be that since the com- 
mencement of this action the defendant has so disposed 

of or converted the property as to authorize a recovery of 

the value on the common counts in assumpsit. Perhaps 

a count in assumpsit or trover or some form of case might 

be framed to meet this case as presented which the evi- 

dence would support, but this question is not now pre- 








sented and not now determined, as it does not fairly 
arise upon the record. Under the circumstances, the 
court erred in refusing to exclude the plaintiff’s said ev- 
idence from the jury. James & Mitchell v. T. H. Ad- 
ams, Supra. 


By the second bill of exceptions, it appears that after 
evidence had been introduced to the jury tending to 
show that on or about the Ist day of June, 1871, 
the firm of Wright & McCandless sold to George 
W. Alexander and John A. Steele certain oil 
wells known as the Prospect, Roth, and Thomas & 
Dresser wells, and that the sale did not inelude the oil 
in controversy in this suit, which was pumped from 
the wells into tanks on the leased premises, and which 
was afterwards sold by said Wright & McCandless to the 
71 
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June form. Plaintiff, as shown by paper writing No. 1, and that said 
Drewer Alexander had acknowledged that said oil belonged to 
Transportation Wight & McCandless prior to their sale to plaintiff, 
Company: the defendant offered in evidence the written agree- 
ment or deed between said firm of Wright & McCand- 

less and George W. Alexander and John A. Steele for 

the sale of the oil wells aforesaid, and leases upon which 

the same were situate. This deed is for the considera- 

tion of $6,000, and recites that Marion Wright and T. 

M. McCandless, for said consideration, have granted, 
bargained and set over, and by these presents do hes 

gain, seil, assign and set over unto George W. Alexander 

and John A. Steele the following oil leasehold interests. 

The deed then proceeds to describe the several leasehold 
interests conveyed, and then it, from one to five inclu- 

sive, enumerates them, and then proceeds: “Sixth, also 

our right, title and interest of and into the engines, 

boilers, tanks, tubing, derricks and all other fixtures and 
personal property situate upon and appertaining to the 

above leasehold interest and well to us belonging, the 

said interest being an undivided two-thirds interest in 

said property or leases Nos, 32, 34 and 36 on Oil Run Pe- 

troleum Company tract, and undivided half in said lease 

33 Oil Run Petroleum Company tract, and lot No. 1 on 

Grant Oil Company tract, to have and to hold the lease- 

hold interest and well aforesaid unto the said George W. 
Alexander and John A. Steele for and during the unex- 

pired term of said original lease, subject to all the rents,’ 

&e. This deed is dated May 30, 1871, and is signed and 

sealed by all the parties thereto, and it was acknowledged 

on the same day of its date, in Wood county, before a 

notary. It also appears that the said deed was allowed 

to be read in evidence to the jury, the court remarking 

that evidence might be offered to explain the same by the 
defendant ; but evidence was offered by the defend- 

ant tending to prove that at the time of the date 

of the deed the oil in controversy was in the tanks at 

. said wells; that afterwards the plaintiff called a witness 
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who testified that said Alexander had said that he did 


563. 
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admit the oil in controversy was the oil of Wright>... 


& McCandless, and the plaintiff as their vendee should 
take possession of the oil in controversy, but that he did 
not do so because of the failure of the title of Wright & 
McCandless to a half interest in an engine included in 
the sale from them to Alexander & Steele ; that he, Al- 
exander, had discovered that one B. G. Wilson owned 
one-half of said engine, and therefore he would not let 
Wright and McCandless have the oil; whereupon the 
plaintiff, by counsel, moved the court to exclude from the 
evidence before the jury the deed aforesaid, and the 
court sustained the motion and excluded the deed and 
the defendant excepted. I don’t think this ruling of the 
court was erroneous. It seems to me that it was notthe 
purpose of said deed to convey the oil that was in tanks 
to Alexander & Steele. It is true the oil was situate 
upon the leasehold estate, but it did not appertain there- 
to, and such seems to have been the construction placed 
upon the deed by the parties then and afterwards. 


By the third bill of exceptions it appears that after 
plaintiff had been permitted to give to the jury the evi- 
dence set forth in said bill of exceptions No. 1, which is 
made a part of this bill of exceptions, the defeadant, 
to maintain and prove the issue upon its part, gave evi- 
dence to prove that upon the 26th and 29th of June, 
1871, the defendant received from the Alexander Pet- 
rolenm Company two shipments of oil, as shown by two 
memoranda with endorsement thereon, which are set out 
in fullin the bill of exceptions. Upon one of the mem- 
oranda. among others, is the endorsement, “Wright & 
McCandless, 22.33 Gr., 21.77 N. 9.80 ¢.; B. H. Thomas 
11.17 Gr. 10.89. N. 4.91 ¢.; and upon the other, among 
others, W. & McC. 10.50; Gr. 10.24 N. 4.61e ;” that de- 
fendant also gave evidence by witness Van H. Bukey 
tending to prove that the said memoranda were signed 
by said witness, the shipping agent of the defendant, 
and approved by James Smoot, as to the correctness of 


Dresser 


v. 
ransportation. 
Company. 
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o 
the measurement of the oil, Smoot being the man in 
charge of the wells aforesaid then belonging to and in 
possession of the Alexander Petroleum Company ; that 


Company: said memoranda were sent by said Bukey to the princi- 





pal office of the defendant in Parkersburg, and received 
by John M. Brown, the book keeper of the defendant, 
who thereupon, at the request of said Alexander, made 
the calculation as to the division of said oil among the 
various claimants thereof as is shown by the endorse- 
ments thereon, as is the custom among parties shipping 
oil; that said Brown had no authority from the defen- 
dant to make divisions of oil binding upon said Compa- 
ny, but that the same were subject to the ratification of 
M. C. C. Church, the business manager of the defendant ; 
that at the said time Church was absent from home and 
upon his return, about the 1st of July, 1871, he received 
from the Alexander Petroleum Company the following 
notice, viz: 
“PARKERSBURG, W. VA., July 1, 1871. 

To the West Va. Transportation Co. : 

You will please take notice tliat we claim all the oil 
shipped by you through your pipe since the Ist day of 
June, 1871, from the Prospect wells, the Roth well and 
the Thomas and Dresser well, Ritchie county, lately 
owned by Wright & McCandless, less the royalty. We 
make this demand as the owners of the well and the 
shippers of the oil, and demand that the storage receipts 
therefor be issued to us. 

[signed] Alexander Petroleum Co., by G. W. A.” 
That on receiving said notice he refused to accept the 
said order or paper writing mentioned in bill of excep- 
tions No. 1, and refused to deliver the oil in controversy 
to the plaintiff. And that at no time did defendant ac- 
cept said order, but refused, upon the demand of said 
Dresser to deliver to him the oil in controversy, in con- 
sequence of the receipt of the notice aforesaid, although 
the said oil was, at the time last mentioned, in the pos- 
session of the defendant, as per the two shipments 
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aforesaid. And that said Church, who was a witness on ,,,)°?: 


behalf of the defendant, gave evidence tending to prove 


ne Term. 


Dresser 


that the defendant had no claim to the oil in controversy ; qyansportation 


that the defendant wished the court to decide to whom it 
belonged, and retained it only because of the notice 
aforesaid from their shippers. As rebutting evidence 
the plaintiff called B. H. Thomas, a member of the firm 
ot the Alexander Petroleum Company, who gave evi- 
dence tending to prove that he had no knowledge of the 
said notice last mentioned ; that he never assented to the 
same, and that he never saw it until the trial; that Al- 
exander had told him that he had given such a notice, 
but he (witness) did not know it was given in the name 
of the Alexander Petroleum Company ; that prior to the 
sale of Wright & M+Cundless to Alexander & Steele he 
was the owner of an interest in said wells, and he had 
received from the defendant his share of the oil 
upon the two shipments, as indicated by the en- 
dorsement upon the memoranda aforesaid; and also 
that the Alexander Petroleum Company had no claim to 
the oil in question other than under the deed referred to 
in bill of exceptions No. 2. The jury, after having 
heard all the evidence, retired from the bar of the 
court to consider of their verdict, and after a short time 
returned into court and inquired of the court if they 
could render a special verdict to the effect that the oil 
in controversy belonged to the plaintiff, to which the 
court responded and so instructed the jury that if they 
believed, from the evidence, that the oil in controversy 
belonged to the plaintiff, it was their duty to find a ver- 
dict for the plaintiff for the value of the oil in contro- 
versy ; to which ruling and instruction of the court the 
defendant, by counsel, excepted. On this bill ot excep- 
tions the question arises, did the court err in its said in- 
struction so given to the jury. It seems to me that the 
court did err in this respect. It did not necessarily fol- 
low that if the jury believed the oil was the property of 
the plaintiff that they must find for the plaintiff the 


Company. 
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value thereof in this action upon the issue joined. The 
oil might be the property of the plaintiff, and still the 


TransportationPlaintiff not entitled, upon the evidence, to recover the 


Company. 


value thereof from the defendant. The jury had more 
to inquire about than the simple right of property in 
the oil in controversy before they were justifiable in find- 
ing for the plaintiff the value thereof. If the jury be- 
lieved from the evidence that the oil was the property of 
the plaintiff, then it was their duty and province to fur- 
ther ascertain if such other facts were proven by the ey- 
idence as entitled the plaintiff to recover, upon the issue 
joined, from the defendant the value of the oil. And 
the jury, in considering this question, were the judges 
of the weight of the evidence and of the facts proven. 
The court, in giving this instruction, derogated from 
the province of the jury, unintentionally of course, and 
this is error sufficient to require the reversal of the 
judgment. Much that I have said in considering some 
of the questions presented by bill of exceptions No. 1, 
especially as to the evidence of the plaintiff being ad- 
missible under the pleadings, applies to the instruction 
of the court given to the jury with equal, if not greater, 
force, and I will not again repeat it. 


For these reasons the judgment of the circuit court of 
Wood county, rendered in this cause on the 2d day of 
July, 1874, must be reversed, and the plaintiff in error 
recover against the defendant in error its costs herein 
expended in this Court. And this Court proceeding to 
render such judgment as the court below ought to have 
rendered in the cause, it is considered that the verdict of 
the jury rendered in the cause be set aside and a new 
trial granted to the parties, the costs of the former trial 
to abide the event of the suit, and that the cause be re- 
manded to the circuit court of said county of Wood, with 
leave to the plaintiff to file an amended declaration 
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Hoffman and Moore, Judges, concurred. aa” 


JUDGMENT REVERSED, VERDICT SET ASIDE AND 
CausE REMANDED, WITH LEAVE TO PLAINTIFF TO 
AMEND Hits DECLARATION. 
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WHEBLING. 


JAMES & MITCHELL v. ADAMS, 
July 27, 1875. 


1875. 1. In actions founded upon special contracts to recover damages for 
June ‘berm. ‘ : 
the failure and refusal to perform the same, generally, the entire 
consideration must be stated and the entire act to be done, in vir- 
tue of such consideration. 


bo 


. Generally, in actions upon special contracts, if any part of the con- 
tract proved should vary materially from that which is stated in 
the declaration, it will be fatal—a contract being an entire thing. 


8. It is a general rule that the contract must be stated correctly, and 
if the evidence differ, materially, from the statement, the whole 
foundation of the action fails, because the contract is entire in 
its nature, and must be proved as laid. 


ve 


. In an action on a special, verbal contract, where the contract is 
stated in a special count in the declaration, and at the trial the 
plaintiff clearly proves, by a witness or witnesses, a contract 
which is materially variant from that described in the declara- 
tion, it is competent and proper for the court, on motion of the 
defendant, by his attorney, at the close of the plaintiff's evidence, 
offered in proof of the contract, to exclude such evidence from 
the consideration of the jury, because of such variance, when, 
considering the evidence in the most favorable light for the plain- 
tiff, and no question of credibility is involved, the variance is 
manifest. 


5. In such case the court should regard the party moving to exclude 
the evidencein the light of a demurrant, and the party adducing 
the evidence in the light of a demurree, although there is, in 
fact, no demurrer. The court should consider, upon such motion, 
the plaintiff's evidence with all the favor, and give it all the force, 
and draw therefrom all the inferences it would be entitled to, if 
there was a demurrer filed thereto by the party making the motion 

to exclade the evidence. 
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6 And in such case, if, in the judgment of the Court, according to 
the rules governing demurrers to evidence, the party offering the 
evidence would, on a demurrer thereto by the opposite party, be 
entitled to judgment thereon in his favor, so far as relates to the 
establishment of the contract, then the Court should not exclude 
the evidence from the jury. 


7. In an action by a vendor of personal property against his vendee 
for non-performance of a special contract of sale and for delivery 
of such property and payment therefor, at an agreed price, and 
for the recovery of damages for the failure of the vendee to take 
the property and pay for the same according to contract, and the 
goods remain in the vendor’s hands, the vendor may recover, as 
his damage, the difference between the price to be paid and their 
value on the day the property should have been taken by the ven- 
dee under the contract. Or if the vendor has chosen to consider 
the property as the vendee’s and sold it with due precaution, to 
satisfy his lien for the price, then he may recover only for the 
unpaid balance of price. 


8. Except as above stated, generally, in such cases, mere speculative 
and conjectural estimates ofthe profits which might have been 
made, or of the loss of gains and profits, which might have been 
made, are not a legitimate basis upon which to tix damages. 

9. The general rule seems to be that the party injured by a breach of 
contract, is entitled. to recover all his damages, including gains 
prevented, as well as losses sustained, provided they are certain, 
and such as might, naturally, be expected to follow the breach, 
It is only uncertain and contingent profits, therefore, which the 
law excludes; not such as being the immediate and necessary re- 
sult of the breach of contract. may be fairly supposed to have en- 
tered into the contemplation of the parties when they made it, 
and are capable of being definitely ascertained by reference to 
established market rates, or other like definite criteria, according 


to the Case, 

Superscdeas to a judgment of the circuit court of Wood 
county, rendered on the 2d day of January, 1874, in a 
suit therein depending between A. R. Jamesand John W, 
Mitchell, late co-partners, doing business under the firm 
name of James & Mitchell, plaintiffs, and T. H. 
Adams, defendant. The supersedeas was granted on the 
petition of the defendant below. The other facts appear 
in the opinion of the court. 

The Hon. James M. Jackson, judge of said circuit 


court, presided at the trial below. 
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John A. Hutchinson, Jr., tor appellees. 
HayMOND, PRESIDENT: 


This is an action brought by the plaintiff against the 
defendant in the cireuit court of Wood county, for fail- 
ing and refusing to perform his verbal contract, alleged 
to have been made with the plaintiffs, for the purchase 
and sale of goods, &c. The action was brought on the 
13th day of November, 1872. The declaration contains 
but one count. On the 23d day of December, 1873, the 
defendant filed his demurrer to the plaintiffs’ declara- 
tion, in which the plaintiffs joined, and the court over- 
ruled the demurrer. The defendant thereupon plead the 
general issue of non assumpsit, on which issue was joined. 
A jury was regularly selected:and sworn to try the issue 
joined, and they found a verdict in favor of plaintiffs, 
and assessed their damages at $1,000, with interest 
thereon from the Ist day of January, 1872. The de- 
fendant moved the court to set aside the verdict and 
grant him a new trial, but the court overruled his mo- 
tion, and rendered judgment upon the verdict in favor 
of plaintiffs for the amount of the verdict, and in accord- 
ance therewith, and for the costs of the suit. During 
the trial of the cause the defendant took four several 
bills of exception to rulings and opinions of the court 
which are respectively numbered Nos. 7, 2, 3 and 4 in 
the record. 


The counsel for the defendant has not, in argument or 
otherwise, pointed out or specified any reason why the 
declaration is insufficient, although one of the assign- 
ments of error contained in his petition, on which the 
supersedeas was allowed in this cause, alleges error in 
overruling the demurrer. Nor has any reason been ad- 
vanced or offered why the court erred in overruling the 
demurrer. On inspecting the declaration I think it 


shows, in its statements and averments, legal cause of 
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action against the defendant. Still, I think there are ,,,18?- 
parts of it which claim damages, speculative and con-— 
jectural in character, and which cannot be recovered “ 


under the law touching that subject. But on this sub- 
ject more will be said in considering some of the bills of 
exception. I proceed to consider the questions arising 
upon such of the bills of exception as it is now proper 
to consider. 


By the first bill of exceptions it appears that plaintiffs, 
in order to maintain the issue on their part, proved, as 
stated in said bill of exceptions, and then rested their 
ease. And thereupon the defendant, by his counsel, 
moved the court to exclude the plaintiffs’ evidence from 
the jury, because the contract proved by the evidence is 
variant from the contract set forth in the declaration, but 
the court refused to exclude the plaintiffs’ evidence, re- 
marking that it was the province of the jury to deter- 
mine whether the contract proved was substantially the 
same as the contract set out in the declaration. To this 
ruling of the court the defendant excepted. 

The general rule seems to be, as stated by Mr. Green- 
leaf, in his work on Evidence, vol. 1, section 66,that the 
“entire consideration must be stated, and the entire act 
to be done in virtue of such consideration, together with 
the time, manner and circumstances; and with all the 
parts of the preposition, as thus stated, the proof must 
agree,” or the variance will be fatal. “In actions upon 
contract, if any part of the contract proved should vary 
materially from that which is stated in the pleadings, it 

vill be fatal ; for a contract is an entire thing.” Greenl. 
on Ev., vol. 1, 12th ed., section 66, note 4, page 78, and 
note 1, page 79. “It isa general rule that the contract 
must be stated correctly, and if the evidence differ from 
the statement, the whole foundation of the action fails, 
because the contract is entire in its nature, and must be 
proved as laid.” 1 Chitty on Plead., 6th Am. ed., side 
page 334; also pp. 8340 and 341. The well-established 
rule in this State, and in Virginia, is, that if an action 

































571 


ne Term. 
James 
Mitchell 
Vv 


Acams. 





1875. 
June Term. 


James 
& Mitchell 
¥y 


Adams. 





SUPREME COURT OF APPEALS 


be brought upon a contract in writing, and the contract 


——is stated in the declaration, and at the trial the written 


contract is offered in evidence and it is objected to be- 
cause it is variant from the contract set out in the dee- 
laration, the court will, on the motion of the defendant, 
if there is a material variance, reject or exclude the same 
from the consideration of the jury as evidence. Scott v. 
Baker, 3 W. Va., 285; 1 W. Va., 87. There are nu- 
merous Virginia decisions to the same effect, which it is 
unnecessary to cite. If an action be brought upon a 
special, verbal contract, and the contract is set out inthe 
declaration, and at the trial the plaintiff clearly proves 
by a witness or witnesses a contract between the parties 
which is materially different and variant from that de- 
scribed in the declaration, it is competent and proper for 
the court, on motion of the defendant, at the close of the 
plaintifis’ evidence, offered in proof of the contract, to 
exclude such evidence from the consideration of the jury 
because of such variance. The principle which will 
allow such action on the part of the court in the case of 
a written contract will allow it in the case of a verbal 
one, when, considering the evidence in the most favora- 
ble light for the plaintiff, and no question of credibility 
is involved, the variance is manifest. In such case the 
court should regard the party moving to exclude the evi- 
dence in the light of a demurrant, and the party offering 
the evidence in the light of a demurree, although there 
is in fact no formal demurrer. The court should con- 
sider, upon such motion, the plaintiffs’ evidence with all 
the favor and give it all the torce and draw from it all 
the inferences it would be entitled to if there was a 
formal demurrer filed thereto by the party making the 
motion. And in such case, if, in the judgment of the 
court, according to the rules governing demurrers to ev- 
idence, the party offering the evidence would, on a de- 
murrer thereto by the opposite party, be entitled to judg- 
ment thereon in his favor so far as relates to the estab- 
lishment of the contract, then the court should not ex- 
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clude the evidence from the jury. By this practice the ,,,/5?: 


business of the court may be greatly expedited, no prin-— 


ne Term. 


James 


ciple violated, and justice be satisfactorily administered. © Mitchell 


In the case in judgment it is clear to my mind that 
the contract proven by the plaintifts’ evidence is variant 
in material respects, from the contract set forth in the 
declaration, and that the court erred in overruling the 
defendant’s motion to exclude the same from the jury. 
The evidence fails to prove a material part of the con- 
tract as it is alleged and proves material parts of the con- 
tract not alleged. 


By the third bill of exceptions it appears that at the trial 
the plaintiffs to maintain the issue on their part, called 
A. R. James, one of the plaintiffs, and after proving the 
several matters in relation to the contract between plaintiff 
and defendant set forth in bill of exceptions No. 1., 
which is made part of this bill of exceptions, propoun- 
ded to said James the following question: “From the 
time of the arrangement made between you and the de- 
fendant in September, 1871, to January, 1872, what 
would have been your profits if you had kept your stock 
up to its usual standard?” The defendant’s counsel ob- 
jected to this question being answered, but the court 
overruled the objection and allowed the question to be 
put and answerel by the witness as evidence. And the 
witness in answer to said question stated to the jury that 
“Our loss was a thousand dollars from the time of said 
arrangement to January Ist, 1872, twelve hundred dol- 
lars wouldn’t make us whole.” On the witness answer- 
ing the question the defendant objected to said answer 
as not being admissible upon the issue and moved the 
court to exclude the same from the jury; but the court 
overruled the defendant’s motion and allowed said an- 
swer to go to the jury as legal evidence to be considered 
by them with the other evidence, and the defendant ex- 
cepted. 


By the fourth bill of exceptions it also appears that the 
plaintiffs after having proved by said plaintiff, A. R. 


Vv. 
Adams. 





5T4 





1875. 


June Term. 


( 
y 


< 



























SUPREME COURT OF APPEALS 


James, the several matters in relation to the contract be- 
tween plaintiffs and defendant set forth in bill of ex- 


Janes 
«Mitchell Geptions No. 1, and after propounding the question and 
Adams. 


receiving the answer thereto, mentioned in bill of excep- 
tions No. 3 propounded to said James this question : 
“What did your firm lose (meaning plaintiffs) in gains 
and profits, and in loss of customers, by not filling up 
your stock from the time of the arrangement made by 
you and defendant in September, 1871, to January, 1, 
1872?” To the asking ot this question the defendant 
also objected, but the court overruled the objection and 
allowed the witness to answer the said question: And 
thereupon the said James in answer to said question said 
to the jury, ‘We, my partner Mr. Mitchell and myself 
estimated our loss at between twelve and fifteen hundred 
dollars; we estimated our loss from the amount of sales 
and profits on said sales made by us in the spring and 
fall months previous thereto.” Thereupon the defendant 
objected to said answer as being inadmissible as evidence 
for the jury, and moved the court to exclude the same 
from the jury, but the court held the evidence to be ad- 
missible and the same was allowed to go to the jury as 
evidence to be considered by the jury in connection with 
the other evidence. And the defendant again excepted. 

Sedgwick on the Measure of Damages, at side page 
313, says: “These decisions replace this branch of law 
on its proper basis, and declare the salutary principle, 
that actual compensation can only be given for positive 
loss, unless it is evident that the parties have stipulated 
for a more extensive remuneration.” See same book, 
side pages 71 and 72. In the case of Griffin v. Colver 


16 N. Y. 489, it was held, by the court of appeals, that 


“The general ruleis, that the party injured by a breach 
of contract, is entitled to recover all his damages, includ- 
ing gains prevented as well as losses sustained, provid- 
ed they arecertain, and such as might naturally be ex- 
pected te follow the breach. It is only uncertain and 
contingent profits, therefore, which the law excludes; 
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no: such as being the immediate and necessary result of 
the breach of contract, may be fairly supposed to have” 
entered into the contemplation of the parties when 
they made it and are capable of being definitely ascer- 
tained by reference to established market rates.’ See 
also Dana v. Fielder, 12 N. Y. 40. Inthe case of New- 
brough v. Walker, 8 Gratt. 16, it was held that “In an 
action of covenant for the failure to deliver to the plain- 
tiff possession of a mill which he had rented of the de- 
fendant the plaintiff not having sustained any special 
damage, he is entitled to recover only the difference be- 
tween the rent contracted to be paid, and a fair rent for 
the property at the time when it should have been deliv- 
ered. A conjectural estimate of the profits which 
might have been made, is no legitimate basis upon 
which to fix the damages.” 

“Tf the goods remain in the vendor’s hands, it may be 
said that now all his damage is the difference between 
their value and the price to be paid ; which may be noth- 
ing. This would be true if the vendor chose to consider 
the articles as his own. But it does not seem that the 
law lays upon him any such obligation. He may con- 
sider them as his own, if there has been no delivery ; or 
may consider them as the vendee’s, and sell them, with 
due precaution, to satisfy his lien on them for the price, 
and then he may sue and recover only for the unpaid 
balance of the price ; or he may consider them as the pro- 
perty of the vendee, subject to his call or order, and then 
he recovers the whole of the price which the vendee 
should pay. As theaction in either case, proceeds upon the 
breach of the contract by the vendee, it seems reasonable 
that this election should be given to the vendor, and no 
part of it to the vendee.” 3 Parsons on Contracts, 5 ed. 
208, 209, 210 and cases cited in notes S and T on 
209; Hall v. Pierce, 4 W. Va. page 107. 

The plaintiff alleges that the contract was made on 
the day of September, 1871, and that by the con- 
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Jun Pam, tract it was agreed that the defendant would buy of the 

Jame Plaintifts and the plaintiffs should sell to the defendant 

& Mitchell the entire stock of goods, wares and merchandise con- 

Adaus- tained in the store of plaintiffs, on Market street, in the 

city of Parkersburg, and the unexpired term of the lease 

then held by them on said store room—the goods, wares, 

&e., to be invoiced by the plaintifts to the defendant in 

the month of January then next following, to-wit, the 

month of January, 1872, at cost price, when the defen- 

dant should receive said goods, wares, &c., of the plain- 

tifis at said invoice price, &c. The declaration then 

states the terms and mode of payment of the purchase 

money and avers that it was agreed that the plaintiffs 

should sell off and dispose of their said stock on hand, 

as fast as possible, at cost price, so as to reduce the same 

as low as it could be reduced when the same should be 

invoiced by the plaintiffs to the defendant and received 

by him as aforesaid. But this last clause, it seems from 

the evidence, was not a part of the contract set out in 

the declaration as being made in September, 1871. When 

the defendant failed to comply with his contract it seems 

it would have been competent for the plaintiffs to have 

sold the goods, wares, &c., in proper manner, and to have 

charged the defendant with the cost price thereof, de- 

ducting therefrom the net proceeds of sale,and hold the 

defendant for the balance or difference. Or if the goods 

were worth less at the time defendant was to take them 

than the cust price, then, perhaps, the plaintiff might be 

entitled to recover the difference under the authorities. 

On the goods, &e., being invoiced to the defendant, and 

his refusal to take and pay for them according to con- 

tract, perhaps the plaintiffs could recover the costs and 

expense of invoicing the same and other damages not 

conjectural and speculative. In either of these modes 

the plaintiffs might have recovered their actual loss in 
contemplation of law. 

But the plaintiffs have seen fit to adopt neither of 

these modes, but seek by their declaration in a great de- 
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recover speculative : : . 1875. 
gree to recover speculative and conjectural damages. ,,,,, 


The answers of said James, before named, were evident- 
ly given to the jury with the view and for the purpose of 
influencing the jury to allow plaintiffs therefor in their 
estimate of damages, and it is evident that they did so 
to a large extent. The estimate of damages stated by 
said James, in each of his said answers, is a conjectural 
estimate of the profits which might have been made or 
the conjectural losses sustained, and not the actual loss, 
such as the law manifestly intends may be recovered 
under facts and circumstances similar to those attending 
this case. 


The second bill of exceptions is to the opinion and 
judgment of the court in overruling the defendant’s mo- 
tion for a new trial. 


From what has been already said the contract proven is 
materially variant from that alleged in the declaration, 
and it is manifest that the verdict of the jury is in a 
large degree made up from the speculative and conjectu- 
ral profits and losses to which I have already adverted. 
As the verdict of the jury must be set aside for reasons 
already stated it is unnecessary further to consider the 
case upon the facts proven. 


For these reasons the judgment of the circuit court of 
the county of Wood, rendered in this cause on the 2d 
day of January, 1874, must be reversed and the plain- 
tiffin error recover against the defendant in error his 
costs in this Court expended. And this Court proceed- 
ing to render such judgment as the said circuit court 
should have rendered, it is considered that the verdict 
of the jury be set aside and a new trial in the cause is 
granted, the costs of the former trial to abide the event 
of the suit, and the cause is remanded to the said circuit 
court with directions to said court to allow the plaintiffs 
to amend their declaration if they ask permission so to 
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do, and for such further and other proceedings therein 
there to be had asare in accordance with the law in such 
cases. 


Hoffman and Moore, Judges, concurred. 


JUDGMENT REVERSED, VERDICT Set AsIDE, NEw 
TRIAL GRANTED AND CAUSE REMANDED, WITH LEAVE 
TO THE PLAINTIFFS TO AMEND THEIR DECLARATION. 
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WHEBLING. 


Harwoop v. CREEL. 
July 27, 1875. 


An appellate court will not reverse the judgment of an inferior 
court, overruling a motion to quash the undertaking made to the sher- 
iff, simply because it appears that an undertaking was executed af- 
ter the return day of the writ of fieri facias. 


This was a writ of error and supersedeas to a judgment 
of the circuit court of Wood county, granted on the peti- 
tion of Thomas H. Creel, B. H. Foley, Jr., and T. H. 
Creel, Jr.. the defendants below. The plaintiff was 
George L. Harwood. The judgment from which the ap- 
peal was taken was rendered on the 8th day of Decem- 
ber, 1873. 

The other material facts will be found stated in the 
opinion of the Court. 


The Hon. James M. Jackson, judge of said circuit 
court, presided at the hearing of the motion below. 


Okey Johnson for the appellants. 


Walter S. Sands tor the appellee. 
HayYMOND, PRESIDENT: 


On the 27th day of October, 1856, plaintiff recovered a 
judgment against defendant Thomas H. Creel, for $100.95 
with interest from the 27th day of October, 1856, till 
paid and costs, in the circuit court of the county of 
Wood. Upon this judgment several writs of fieri facias 
were issued and duly returned “no property found.” Af- 
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terwards, and on the 1st day of November, 1872, another 
writ of fieri facias was duly issued upon said judgment 
and placed in the hands of W. J. Hill, sheriff of said 
county, to be levied. This last named writ was made 
returnable on the 1st Monday of January, 1873. After- 
wards, on the 6th day of March, 1873, Creel, the execu- 
tion debtor, together with B. H. Foley, Jr.and T. H. Creel, 
Jr., made to the sheriff an undertaking for the delivery of 
of property according to the provisions of the first sec- 
tion of chapter one hundred and forty-two of the Code 
1868. The undertaking is in form and substance in 
accordance with the form prescribed by said section. It 
recites that the sheriff of Wood county, by virtue of a 
writ of fieri facias issued from the circuit court of Wood 
county, against the property of the said Thomas H. 
Creel, has levied upon the following property, to-wit : 
Four stacks of hay and one stack of straw, valued at 
$218.85, &e. Afterwards, the plaintiff caused a notice 
to be served on the defendants in this cause that on the 
first day ot December, 1873, he would move the circuit 
court of Wood county to render judgment and award ex- 
ecution on said undertaking. The notice seems to have 
been duly served on all the defendants in September, 
1873. On the Ist day of December, 1873, on motion of 
the plaintiff the cause was ordered by said court to be 
docketed. Afterwards, on the 8th day of December, 
1873, the parties appeared in court, by their attorneys, 
and the defendant Thomas H. Creel, by his attorney, 
moved the court to quash the “notice because the same 
is insufficient” and the court overruled the motion. 
Thereupon the defendant Thomas H. Creel, by his at- 
torney moved the court to “quash the undertaking be- 
cause it appeared that it was taken long after the return 
day of the execution upon which said bond was taken, 
which execution and the indorsements thereon were read 
in connection with said motion, and for other reasons 
apparent on the papers in this cause,” but the court also 
overruled this motion, and rendered judgment on the un- 
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dertaking in favor of plaintiff against the defendants ,,, 


. 25) a > mWOSTS cy y a ay TS er 
for $218.85 and the costs. To this judgment the defen Sasneas 


dants obtained a supersedeas and it is now to be ascer- 
tained whether the circuit court erred. 


The first section of chapter one hundred and forty-two 
of the Code of 1868, provides that the sheriff, or other 
officer, levying a distress warrant, or a writ of fieri facias, 
issued from the office of the clerk of a circuit court, may 
take from the debtor an undertaking signed by himself, 
or by some person for him, with one or more good secu- 
rities, and that upon the giving of the undertaking, as 
herein provided, the property, so levied upon, shall be 
permitted to remain in the possession of the debtor, at 
his risk. It often happens that a sheriff levies a fier fa- 
cias,a very short time before the return day thereof, 
when there is not time to advertise and sell the property. 
It is competent, in such case, for the sheriff to sell the 
property and receive the purchase money therefor, after 


the return day of the execution, by virtue of the levy of 


the execution. So also the sheriff might, properl;, re- 
ceive the debt, in relief of the property, so levied on. 
And so [apprehend it is competent for the sheriff, in such 
case, to take from the debtor an undertaking and permit 
the property to remain with the debtor at his risk, as pro- 
vided by said first section. Dix v. Evans 3 Munf., 308. 
This being true, it is evident that the mere fact that the 
undertaking is taken after the return day of the execu- 
tion, does not alone render the undertaking either void 
or voidable. It seems that on a motion to quash a forth- 
coming bond the appellate court will regard the execu- 
tion as part of the record. Couch v. Miller, 2 Leigh., 545. 
This, it has been said, is not so, however. in all cases. 
See the cases referred to in the opinion of Judge Cabell, 
in the last named case. It seems that where there was 
an appearance, and the bond objected to in the court be- 
low, on the ground of being unauthorized or variant from 
the execution, that the appellate court will look at the 
execution as part of the secord, though the court does 
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June Porm, NOt order the execution to be made a part of the record. 


Harwooa Lhere may be some doubt whether the same rule applies 

cw, to the return of the officer on the execution. The failure 
of the sheriff to make a return on an execution is no 
ground for reversing a judgment obtained on a forth- 
coming bond taken in pursuance thereof. Jones v. Hull, 
_1 H. & M., 211; 3 Munf., 308. If we look at the en- 
dorsements on the fieri facias in this case, it will be seen 
that there is this endorsement: “November 10, 1872. 
By virtue of the within, I have levied the same on four 
stacks of hay and one straw rick.” Signed. “Jos. L. 
Bailey, D. 8.” It is true that there seems to be this 
further separate endorsement on the writ: “Levied 
March 6th, 1873, on four stacks of hay and one stack of 
straw ;” but this endorsement is not signed by any per- 
son, nor does it appear by whom it was written; in fact, 
nothing appears in the case but the writings named—no 
explanation is given. 

In this State the undertaking has been substitued for 
the forthcoming bond, and, generally, the same rules and 
principles apply to the undertaking as to the fortheom- 
ing bond. In Shawv. MeCullough, 3 W. Va., 260, it was held, 
that “ parties who voluntarily enter into a forthcoming 
bond are estopped from all inquiry into the regularity 
and validity of the levy of the writ of fieri facias upon 
which the bond was taken.” 

In the case of Diz v. Evans, 3 Munf., 308, in the syl- 
labus, it is stated “The sheriff’s failing to mention, in 
his return of an execution, one of the negroes on whom 
it was levied, is no ground for reversing a judgment on 
a forfeited forthcoming bond ia which that negro is men- 
tioned as one of those on whom such execution was 
levied.” In the case in judgment the undertaking, on 
its face, admits the levy of the fieri facias upon the prop- 
erty therein mentioned, which is “four hay stacks and 





one straw stack.” This admission, in the absence of 
proof to the contrary, authorizes the inference or pre- 
sumption that the writ was levied before the return day 
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thereof—in other words, that it was legally levied. So ,,,18%. 


ne Term. 


far as the Court can see from this case, the undertaking ~-— 


was the voluntary act of the defendants, and I do not 
feel authorized to determine that the undertaking in this 
case is void simply because it was taken by the sheriff 
after the return day of the execution. That fact, as we 
have seen, does not necessarily make the undertaking in- 
valid, and there was no error in the judgment of the 
court in refusing to quash the undertaking for that 
cause. 

It was not claimed in argument here that the court 
erred in overruling the motion to quash the notice, and 
if it was, I do not see that there was any error in this 
respect. 

No other errors have been assigned, and I have found 
none. 


For these reasons the said judgment of the circuit 
court of Wood county, rendered in this cause on the 8th 
day of December, 1873, must be affirmed, with costs and 
damages to the plaintiff in error according to law. 


Hoffman and Moore, Judges, concurred. 


JUDGMENT AFFIRMED. 


: Harwood 


Vv. 
Creel. 
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KIMMINS USE, &c., v. WILSON 
July 31, 1875. : 


1. When there has been a trial before a jury and a verdict, on a mo- 
tion to set aside the verdict and grant a new trial, because the 
verdict is contrary to the evidence, if there be inconsistency, all 
the testimony, and all the inferences from it, which might be drawn 
by a jury, without error, that tend to sustain the verdict, must be 
accepted, and such of the testimony, as directly conflicts with the 
former, should be discarded. 


2. When an agreement to become stockholders in specified shares, ina 
partnership, and to pay the amounts subscribed, is signed by a 
number of persons with the number of shares and the aggregate 
amount thereof annexed to their names, though no promise is 
named in the agreement, in effect, each party promises to the oth-. 
ers, to pay the amount; and the promises of the others are a consid- 
eration for the promise of each, and the parties are sufficiently 
definite. 





- 


3. When such subscribers organize a company and appoint a treasurer, 


and, by agreement of the parties one makes a promissory note, 
payable to the person appointed treasurer, for his unpaid share, 
the previous liability and agreement constitute an adequate con- 
sideration for the note. 


4. When one of a aumber of persons who, each, with the others, 
agrees to contribute money and form a partnership for a speci- 
fied purpose, represents to another the existence of-facts on which 
the latter relies, but which do not exist, the other parties are not 
bound by such representations, and the contract is not thereby 
invalidated, as between the party deceived and the others. 


5. When the payee of a note, made for the benefit of a company for 
which he is treasurer transfers it to another, and an action is 
brought in the name of the former for the benefit of the latter, 
though on the trial the payee testifies that he did not authorize 
the suit to be brought in his name, this should not influence the 

verdict or prevent a recovery. 
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Supersedeas to a judgment of the circuit court of Mar- 
shall county, rendered on the 12th day of October, 1872, 
in a suit thei pending in said court between Abner R. 
Kimmins, who sued for the use of George W. Richmond, 
plaintiff, and James T. Wilson, defendant. The super- 
sedeas was awarded on the petition of the defendant be- 
low. The other material facts appear in the opinion of 
the Court. 

The Hon. Thayer Melvin, judge of said circuit court, 
presided at the trial below. 


R. C. Holliday for the appellant. 
J. L. Parkinson and J. Dallas Ewing for the appellee. 


HorrmMan, JUDGE: 


A. kh. Kimmins suing for the use of George W. 
Richmond, on the 21st day of March, 1871, instituted 
his action of debt in the circuit court of Marshall coun- 
ty, and afterwards filed his declaration, in which he de- 
manded $335, which he alleged that Wilson owed him, 
and alleged that on the 8th day of September, 1866, 
Wilson made his note in writing, by which he promised, 
on or before the first day of October in the same year, to 
pay to Kimmins the sum first mentioned, for value re- 
ceived ; but that Wilson had not done so, 


Wilson pleaded first, that he was not indebted:—He 
pleaded secondly, that in August, 1866, Isaac Richmond 
and his brother George W. Richmond were actively en- 
gaged in getting up an organization called the Dallas 
Oil Company, to operate in the oil business, in Wood 
county, West Virginia; that Isaac Richmond presented 
ed to Wilson an oil lease or article of agreement, which 
recited, substantially, what follows: “The undersigned 
agree to become stock holders in a property located on 
White oak, close to the Great Hope, Barles and oth- 
er’s wells. This lot is well located for boring purposes, 
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and contains over one and a half acres. It has a good 
ien horse power portable engine, engine house and shan- 
ty furnished, lot of boring tools, blacksmith tools, 500 
feet of tubing with pump and well 382 feet, with a 30 
barrel tank, with several barrels of oil. The machinery, 
well, all in good condition; the lease runs for fifteen 
years. The whole stock is divided into twenty shares of 
equal value, each share is put at a cost of three hundred 
Should the 
Company elect to bore another well, it is hereby under- 
stood that Blair & Gibbens are not to be assessed in 
pumping the oil, and in all other expenses they bear 
their proportion of the expenses. 


and thirty-five dollars ($335) per share. 


We can take this pro- 
perty and stock it at pleasure, for a sum vastly exceeding 
this cost. That 
Isaac Richmond stated to Wilson that the well was a 
thirty barrel well, that he had seen it rua a thirty bar- 
rel tank full per day, and he solicited Wilson to go into 
the oil lease business, but Wilson refused to do so, till 
Isaac Richmond told him, that if he did go into the busi- 
ness, he should not loese anything ; that the law re- 


Money is to be paid when subseribed:” 


quired them to make up a full company ; that he, Rich- 
mond, wanted Wilson’s name to help fill up the company; 
that it was understood that Wilson had not money in 
hand to the amount of any material part of the shares, 
And that Wilson relying upon Isaac Richmond’s repre- 
sentations as true, not himself having money, made and 
signed the note to Kimmins who was the secretary of the 
Dallas Oil Company, then organized, (notes being re- 
quired to be given, when money was not paid for shares,) 
That Wilson in- 
duced to enter into the contract and make the note, by 


for one share of stock so taken: was 
reason of Isaac Richmond’s representations; and that 
these were all false: That Kimmins and George W. 

tichmond were long ago advised of the foregoing facts: 
And that there was a total want and failure of the condi- 
tions of the contract, to the full amount of the note, as of 


the time when it was made, and always since; for that 

















OF WEST VIRGINIA. 


the well was not a thirty barrel well, that it had never 
run athirty barrel tank full in a day, but that it was al- 
most atotal failure and wholly worthless ; and that the 
implements were of no value otherwise than in a good 
oil well: And Wilson pleaded thirdly, inserting instead 
ofthe name of Isaac Richmond, that of George W. Rich- 
mond, otherwise substantially the same facts as in the 
second plea. 

Each of the last two pleas was verified by the affi- 
davit of Wilson that the matters set forth in the plea 
were true, as to his knowledge, information and _ belief. 

To each of the three pleas Kimmins replied generally 


There was atrial beforea jury and a verdict for Kim- 
mins for the use of G. W. Richmond. Wilson moved fora 
new trial, which was refused, and he excepted, and the 
facts in part, and evidence in part, were certified. 


As appears by the record, the agreement recited in the 
second plea was signed by Blair & Gibbens, with four 
shares, of the aggregate value of $1340, written oppo- 
site their names and by George W. Richmond, Isaac 
Richmond, A. R. Kimmins, James T. Wilson, Daniel 
Dague and eight other persons, with one share of the 
value of $335, written opposite the name of each. 


The evidence proves the following facts: 

G. W. Richmond, who resided in Clarksburg, West 
Virginia, arranged with Blair & Gibbens, with reference 
to the lease mentioned in the agreement, and with a firm 
which, under a contract with Blair & Gibbens, had sunk 
the well then in operation and owned the property, for 
the purchase of their interest, engine and other property 
mentioned in the agreement, upon the condition that at 
or before the expiration of sixty days, a company should 
he formed to take the lease and other property upon the 
terms suggested. The price of the lease does not clear- 
ly appear; but the price asked for the well, engine and 
other property was $3500. The agreement was signed 
by Blair & Gibbens, who took four shares of stock, and 
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by George W. Richmond, who took one share; and then 
it was sent by George W. Richmond to his brother, Isaac 
Richmond, in Marshall county, with the request that, if 
he had the time, he would obtain the desired number of 
subscribers ; or if not, that he would hand the papers to 
some one in his neighborhood who wonld attend to it. 
A sufficient number of subscribers having been secured, 
on the 6th day of September, 1866, the Company was 
formed and organized—called the Dallas Oil Company— 
and Dague was elected president and Kimmins, secreta- 
ry and treasurer. A part of the subseribers paid their 
subscriptions before the organization; but, under an 
agreement with the other parties, on the same day, Wil- 
son and some others, made their note to Kimmins for 
their respective subscriptions. 

According to the original understanding of the par- 
ties, after the organization, at the instance of the Com- 
pany, Dague, the president, and Isaac Richmond went to 
the premises and afterwards directed George W. Rich- 
mond to close the contract with the; owners of the land 
and property; and he did so. They paid $1,500, and 
executed their note for $2,000 for the engine, fixtures, 
&e., and G. W. Richmond paid $1,000 and executed his 
note for the residue of the amount payable on the lease ; 
and Blair & Gibbens made the title to the Company. 
And, with the understanding on Richmond’s part that 
the notes for unpaid subscriptions should be turned over 
to him, he paid the amount of that note. The testi- 
mony of George W. Richmond is that Wilson agreed 
with him that if he would advance the amount of Wil- 
son’s subscription the latter would pay to Richmond the 
amount of his note for $335—though there was _testi- 
mony tending to contradict this. 
that this note, with others, was afterwards turned over 
by Kimmins, as secretary and treasurer of the Company, 
to George W. Richmond, for whose use it was under- 
stood the money was to be paid. Assessments were twice 
made for $10, for working purposes, and paid. Kim- 


The evidence proves 
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mins and George W. Richmond were elected superin- 
tendents, and acted as such in boring and operating the 
well. 

The well, premises, fixtures, &c., were, at the time of the 
formation of the Company and subsequently, in the condi- 
tion described intheagreement. There were, in the imme- 
diate vicinity of the property, wells producing oil ; and 
in the opinion of witnesses it was good oil territory, and 
at the price given was cheap. But it turned out that 
the well worked by the Company produced but little oil, 
and that was of inferior quality. The investment was 
found to be unremunerative, and after about a month 
the well was abandoned and the fixtures left upon the 
premises. 

Isaac Richmond represented to Wilson that he had 
seen thirty barrels of oil pumped from the well in twelve 
hours; that the oil was of superior quality, and that the 
well was a paying one; and that the money payable by 
the note given by Wilson could be made out of the oil 
before payment would be required. 

The testimony of George W. Richmond was that Isaae 
Richmond was not his agent, though there was evidence 
tending to prove that he was such. 

On the trial Kimnains testified that Wilson never re- 
ceived any consideration from him for the note; that it 
was executed to him as secretary and treasurer of the 
Company ; that the legal title was not in him, and that 
he had not ordered the suit to be brought. 

As there wasno demurrer to the second and third pleas, 
and neither was entirely proven, it is sufficient to exam- 
ine the evidence within the scope of the pleadings, and 
consider the facts which it proves, or is sufficient to 
prove. But where there is inconsistency, the testimony 
and all the inferences from it which might be drawn by 
a jury, without error, that tend to sustain the verdict, 
should be accepted, and such of the testimony as directly 

and irreconcilably conflicted with the former should be 
discarded. 
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1875. — Tile at. : a8 
Jun erm, Lt is urged on behalf of Wilson, that, as there was no 


~Kiamins, Promise named in the original agreement signed by him 

use, €- and others, that agreement furnished no considera- 

Wilson. tion ; and Kimmons paid no consideration for the note 

made by Wilson to him as trustee and treasurer; and 

that, therefore, Kimmins could not maintain an action 

thereon for the benefit of himself or the Company or 

George W. Richmond: That if the consideration were 

sufficient, Isaac Richmond’s representations to Wilson 

were false, and vitiated the contract : And finally, that the 

suit was not authorized by Kimmins and could not be 
brought in his name by George W. Richmond. 

By the original agreement, signed by the parties, each, 
in effect, promised to the others, to pay, for the benefit 
of all, the sums of money stated after their names. 
These mutual promises constituted a valid consideration, 
the one for the other; and the contract was binding— 
whether it might be enforced in law or only in equity. 
Sewell, C. J. in Phillips Limerick Academy v. Davis, 11 
Mass., 117; Myrick v. French, 2 Gray, 420; George v. 
Harris, 4 N. Hamp., 533; MW Auley v. Billenger, 20 
Johns., (N. Y.) 89; Reformed Protestant Dutch Church v. 
Brown, 29 Barb., (N. Y.) 335; McDonald v. Gray, 11 
Towa, 508. 

In order to carry the initiatory contract into effect, 
the parties thereto met and organized themselves as the 
Dallas Oil Company, a private partnership, and appoint- 
ed Kimmins, the plaintiff, secretary and treasurer. 
Some of the parties severally paid in hand the amounts 
they had, respectively, proniised to pay; and by the 
agreement of the parties, expressed or implied, Wilson 
and others, severally executed their notes payable to 
Kimmins for the amounts which they severally had be- 
tore promised to pay. Doubtless the parties agreed 
that these moneys should be held and used by Kimmins, 
who was secretary and treasurer of the Company, for 
the benefit of all; and Kimmins, expressly or by im- 

- plication, consented to do so. The previous liability of 
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Wilson, with the agreement of the parties that he should ,,, 89. 
make his note to Kimmins for such purpose, constituted ining 
an adequate consideration for the note of Wilson tohim  "% & 
for the amount of the liability, and he, or the other ‘#™ 
members of the Company, or any other to whom the 

right was transferred, might bring a suit thereon, in the 

namé of Kimmins, against Wilson, and recover that 
amount. Site, Price & Co. v. MeClanachan, 2 Gratt., 

280; Richeson v. Richeson, 2 Gratt., 497; Wickham & 
Goshorn v. Lewis Martin & Co., 13 Gratt., 427; Evans, 

Trustee, v. Greenhow, 15 Gratt., 153; Moses v. Trice, 21 

Gratt., 556; Farmington Academy v. Allen, 14 Mass., 172; 

Bryant v. Goodnow, 5 Pick., (Mass.) 228; Trustees, &e., 

in Hanson, v. Stetson, 5 Pick., (Mass.) 506; Warren v. 
Stearns, 19 Pick., (Mass.) 73; Thompson v. Page, 1 

Mete., (Mass.) 569 ; Steene v. Aylesworth, 18 Conn., 244; 
Robinson v. March, 4 Ill; 1 Chit. on Cont., pp. 32, 33, 

note, &c., and other cases cited on pp. 50, 51 and note 6. 





Moreover, according to the agreement of the parties, 
a large portion of the moneys agreed to be paid was, in 
fact, paid to the agents of the Company, and they paid 
large sums to the owners of the leased territory, as well 
as the property purchased, and George W. Richmond, 
himself, in behalf of the Company, paid large sums _ to 
these owners ; and they, thereby, procured the lease of the 
territory and transfer of the property, and caused all to be 
vested in Wilson and the other partners for their own 
benefit. 

Against the testimony of George W. Richmond and 
the verdict of the jury, it cannot be held that Isaac 
Richmond was in fact the agent of the former. The re- 
lation of Isaac Richmond, in the negotiation that re- 
sulted in the execution of the contract between all the 
parties, and the organization of the Company, was as an- 
tagonistic to George W. Richmond as it was to Wilson. 
Certainly that relation was not such as to bind others 
than himself, or to taint the contract with fraud or mis- 
representation, as perpetrated by them, actually or con- 
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structively. And Isaac Richmond’s conduct, only in his 
own behalf, could not so vitiate the contract made by 
him with the other parties, as to impair or destroy its 
validity between them: Though, if fraudulent and in- 
jurious, it might subject him to the payment of damages. 
Miller v. Campbell, 3 A. K. Marsh., (Ky.) 526; 5 Rob. 
(New) Pr. 571, 593 et seq., and cases cited. ; 

But the material facts set forth in the agreement were 
true. In the immediate vicinity of the well were other 
oil producing wells ; and in the opinion of witnesses, the 
territory in question was good oil territory, and cheap 
at the price paid for it. And most of the representa- 
tions made by Isaac Richmond to Wilson are not dis- 
proved. The only representations that may seem to be 
erroneous are, that the well then upon the premises was 
a paying one, and that the vil was superior in quality. 
This was so manifestly a matter of opinion, that it can- 
not be presumed to have furnished, to any considerable 
extent, the ground of the action of Wilson ; and though 
he alone testifies on this subject—he does not suggest 
that Richmond’s representations induced his action. 
The well, however, at the time referred to, when the ne- 
gotiation was made, may have been such as represented, 
and yet, soon after, may have failed to produce any but 
inferior oil, in quantities unremunerative. Beyond these 
representations there is no evidence of fraud. Under 
the circumstances they do not invalidate or affect the 
original contract or the note. 

It would seem that the Company authorized Kimmins, 
as their secretary and treasurer, when George W. Rich- 
mond should have paid the note for $2,000, executed by 
Dague, the president, and himself, to transfer the unpaid 
notes for shares, to Richmond. He, Richmond, testifies 
that Wilson expressly agreed that if Richmond would 
advance the amount of Wilson’s subscription—for which 
he made the note—he would pay theamount. And Rich- 
mond did pay the $2,000, which covered Wilson’s sub- 


scription; and Kimmins, as secretary and treasurer of 
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the Company, did transfer the note to Richmond: And 
Richmond, in the name of Kimmins, sued Wilson on 
the note, and Kimmins made no objection thereto. 

The testimony of Kimmins, on the trial, that he had 
not authorized the suit to be brought in his name, could 
not tend to bar the recovery. If, as between the other 
members of the Company and Richmond, the latter had 
not the right to the money, Wilson could not, on the 
trial, without notice, show that fact to prevent a recov- 
ery, for the benefit of the person who ought to receive it. 





The motion for a new trial was properly overruled, 
and the judgment of the circuit court was right and is 
affirmed with damages and costs. 


Haymond, President, and Moore, Judge, concurred. 


JUDGMENT AFFIRMED. 
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APPLEGATE v. HINKSON. 


July 31, 1875. 


1. G., as trustee for J. H., received from L., $872.50, part of the pro- 


ceeds for thirty-seven and one-half acres of land conveyed to L., by 
said trustee and treated the said sum as part of the effects of said 
J. H., and charged himself therewith in his account with the trust 
estate of said J. H., asa part of $1492.50 with which he charged 
himself in that account as being realized upon the sale of the 
saw mill, and paid the said $1492.50, as trustee of J, H., to one 
Gist, as the fund and in behalf of said J. H.—HELD: 


The payment must be considered, in this proceeding, as having been 
made on behalf of said J. H., principal debtor, and not on behalf 
of defendant; without prejudice, however, to the right of defen- 
dant, or others having proper claim, to institute proper proceed 
ings against said trustee for misapplication of the $872.50, if 
misapplied; and without prejudice to defendant, or other party 
having right to institute proper proceedings to set aside the sale 
and conveyance of the thirty-seven and one-half acres made by said 
trustee to Martha Lowry, May 28, 1864; or the sale made to 
Martin Lowry, or the sale and conveyance from Naylor and the 
Applegates to Martha Lowry of May 28, 1864; and also any 
proceedings had or based upon either of the deeds of trust exe- 
cuted by J. Hinkson and wife to said trustee, and defendant and 
wife to said trustee, in which they may show themselves entitled 
to redress. 


2. All the parties in interest, not being before the court, it is not pro- 


per, in this case, to undertake to settle the rights of the defend- 
ant to the $872.50. 


38. Where the evidence clearly prove that the plaintiff paid the money 


upon a judgment rendered against him and the defendant as co- 
sureties, and it appears from the facts and evidence that the cir- 
cuit court ought to have given judgment for the plaintiff against 
the defendant for one moiety of the judgment so paid, it is error 
for the court to find for the defendant and render judgment in 
his favor. 
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Appeal by Lewis Applegate from a judgment of the ,,,)3%. 


circuit court of Brooke county, rendered on the 24th day 
of June, 1868, in a certain proceeding then pending in 
said court, wherein said Applegate was_ plaintiff, and 
William T. Hinkson, defendant. 

The other facts sufficiently appear in the opinion ot 
the Court. 


The Hon. E. H. Caldwell, judge of said circuit court 
at the date of said judgment, presided at the trial below 


Joseph H. Pendleton, for the appellant. 
George W. Caldwell, for the appellee. 


Moore, JUDGE: 


Plaintiff and defendant were co-sureties for one John 
Hinkson, on a note of $2,000 to Rache! Culver ; on which 
said note John Hinkson had made certain payments and 
Samuel George, trustee for said John Hinkson, had also 
made certain payments; and which note was assigned to 
Joseph C. Gist by said Rachel Culver. Atthe September 
term, 1865, of the circuit court of Brooke county, the 
said Gist, as assignee, &e., obtained a judgment against the 
co-sureties, Applegate and W. T. Hinkson, for the balance 
due on said note, which at said term amounted to $874,- 
66, and which sum was paid to said Gist by Applegate 
August 6, 1866.—No judgment having been rendered 
against John Hinkson, he having left the State insolvent, 
and the action abating as to him. 


Applegate then proceeded, by way of notice and mo- 
tion, under the statute in such cases made and provided, in 
the circuit court of Brooke county, to recover judg- 
ment against the defendant as co-surety the sum of 
$437.33, with interest from August 6, 1866, that being 
one-half of the amount paid by Applegate. 

The defendant, by order of the court, filed a statement 
of the grounds of his defense to said motion, substantially 
as follows : | 
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First. That defendant, as co-surety on said note, paid 
his share, to-wit: $900, May, 1864. 

Second. That 8. George, trustee of defendant, and to 
whom defendant assigned all his property, real and per- 
sonal, paid, out of the proceeds of a portion of said prop- 
erty, $900 on said note in the year 1864, for which de- 


fendant claimed credit as against said motion. 





Third. ‘That John Hinkson, the principal on said 
note, assigned all his property, real and personal, in said 
county of Brooke, on the 23d day of February, 1860, to 
S. George, his trustee, to secure, first, a small debt to Alex- 
ander McHugh, and, secondly, to secure and pay Joseph C. 
Gist, assignee of said Culver note, $2,000 on said note; that 
the said property so assigned by said John Hinkson, was 
more than sufficient to pay all the aforesaid debts of said 
John Hinkson, but that by the contrivance, interference, 
misconduct and misdirection of Lewis Applegate to and 
with the said trustee in reference to the said trust prop- 
erty in the hands of the said trustee, by which the trus- 
tee was induced, persuaded and misled by said Apple- 
gate to make wrongful and improper sales of said trust 
property, and by said Applegate was induced to sell, and 
did sell, said property much below its value and on in- 
sufficient security, by which actions of the said Apple- 
gate the said trust property of said John Hinkson was 
wasted and misapplied to the prejudice of this defendant 
as surety as aforesaid. And the said Applegate, the 
more effectually to carry out his aforesaid wrongful con- 
duct in this behalf, gave the said trustee his bond, or 
writing, agreeing to save him harmless, or to indemnify 
him, the said trustee, in disposing of the said trust prop- 
erty, or a part thereof, as he, said Applegate, as aforesaid, 
directed and advised. 

The plaintiff moved the court to reject the third. speci- 
fication of said statement, but the court overruled the 
motion, and at a subsequent term, judgment being render- 
ed for the defendant, the plaintiff moved to set aside the 
judgment as contrary to the evidence and grant a new 
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trial, which motion was overruled ; plaintift excepted 
and has appealed. 


It appearing to the court from the record in the cause 
that the sum of $872.50, part of the proceeds received by 
the trustee, Samuel George, from Mrs. Lowry for the 
thirty-seven and one halfacres of land conveyed to her by 
the said trustee, was treated by the said trustee as being 
a part of the effects of said John Hinkson, and that said 
trustee charged himself therewith in his account with 
the trust estate of said John Hinkson, as a part of the 
$1,492.50, with which he charged himself in that ac- 
count, as being realized upon the sale of the saw-mill; 
and it further appearing that the said trustee paid said 
$1,492.50 to Gist as the trustee of said John Hinkson, 
as being his fund and in his behalf, the said payment 
must be considered in -this proceeding as having been 
made on behalf of said John Hinkson, principal debtor, 
and not for and on behalf of defendant, Wm. T. Hink- 
son, without prejudice, however, to the right of said 
Wm. T. Hinkson, or any other person having proper 
claim, to proceed against said trustee, by bill in equity, 
or otherwise, as may be proper, for the misapplication of 
said $872.50, by said trustee, if it should appear it was 
so misapplied, and without prejudice to the the said 
Wm. T. Hinkson, or other party having right to insti- 
tute any proper proceedings at law or in equity to set 
aside the sale and conveyance of the thirty-seven and one 
half acres of land conveyed by said Samuel George, trus- 
tee, to Martha Lowry by deed, dated May 28th 1864, or 
the sale made by said George to Martin Lowry, or 
the sale and conveyance from J. R. Naylor, Lew- 
is Applegate and Margaret Applegate to Martha 
Lowry of 28th of May, 1864; and also any pro- 
ceedings had, or based, upon either of the deeds 
of trust executed by John Hinkson and wife to said 
George, and William T. Hinkson and wife to said 
George, in which they may show themselves entitled to 
redress, and which may be brought in propertime. The 
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Court is of opinion that it is not proper, in this case, to 
undertake to settle the rights of the said William T. 
Hinkson to the said $872.50, or to determine whether it 
was properly his money or not, all the parties in interest 
not being before the Court. And the Court is farther of 
opinion, that the evidence clearly proves that the plain- 
tiff Applegate did pay the money upon the judgment ren- 
dered against him and the said defendant, as co-surety 
with the defendant. And it appears from the facts and 
evidence that the circuit court ought to have given 
judgment for the plaintiff, Applegate, against the defend- 
ant for the one moiety of the judgment paid, as afore- 
said, by the plaintiff; and although the plaintiff moved 
the cirenit court for a new trial, said motion was, per- 
haps, technically irregular, and, having been refused, he 
was not prejudiced thereby ; but as the court erred in 
finding for the defendant and rendering judgment thereon 
in his favor, it is considered by the Court that the said 
judgment be reversed and the finding set aside, with costs. 
And this Court proceeding to render such judgment as 
the circuit court should have rendered, it is considered 
that the plaintiff recover against the defendant the sum 
of $437.33, with interest thereon from the 6th day of 
August, 1866, until paid, and his costs in this behalf ex- 
pended ; but this judgment is without prejudice to the 
defendant or others, in any proper proceeding that may 
hereafter be instituted by him, or them, as:stated in the 
opinion in writing of this Court filed in the cause. 


Haymond, President, and Hoffman, Judge, concurred. 


JUDGMENT REVERSED, Finprna Ser ASIDE, AND, 
sy APPELLATE Court, JUDGMENT FOR PLAINTIFF 
Brtow, But Without PREJUDICE. 
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WHEBLING. 


BRopDIE v. CLATOR. 
July 31, 1875. 


B. and C. entered into a written agreement which stipulated that C. 
agreed “to furnish the material and do all the work of plastering at 
B's. house on Quincy street, at full book of plasterer’s prices, in pay- 
ment of which B. agreed to furnish all material and do all of C’s. car- 
penter work at full book of carpenter prices.” B. filed a declaration 
in covenant; C.demurred to the declaration and each count thereof 
and plead covenants performed. The court overruled the demurrere 
B. and C. then entered of record in the cause a written agree- 
ment, viz: “It is agreed that under the declaration, plea and 
accounts filed by the parties, respectively, in this case, either 
party may give in evidence any claim, demand, payment 
or set-off mentioned in his Dill of particulars, whether arising 
under the special agreement declared on or otherwise; but if not aris- 
ing under the said special agreement, then such party is only to be al- 
lowed therefor such amounts as he may prove as the amount, price, or 
value thereof, without reference to said agreement; and the determi- 
nation of any such claim, demand, payment, or set-off, in this proceed- 
ing, shall be as effectual a bar to any future proceedings therein as if 
made in an action or suit brought specially upon them.”—HELD: 


1. That, if any error existed, in the pleadings it was cured by the 
subsequent action of the pariies, when they entered into the trial 
agreement, 


2. That it was the province of the defendant to stand upon the 
demurrer, or waive it; and having elected to waive it an appel- 
late court should not reverse the judgment. 


3. The special article sued on is to be construed according tothe 

intention of the parties, to be collected from the instrument, and 

to that intention technical forms of expression must give way. 
The defendant asked a witness, called by him, “what the plaintiff said 
to him about the said other work, and if he was not to pay the defend 
ant full plasterer’s prices therefor ?”—HELD : 
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1. That, strictly interpreted, the question was leading, and there- 
fore, properly refused. 


2. The defendant had a right to prove what was the price agree- 
on for the outside work, or work done other than on the Quincy 
street house. 





Supersedeas to a judgment of the municipal court of 
Wheeling granted on the petition of John Clator, the 
defendant below. The plaintiff was Joseph M. Brodie. 
The judgment was rendered on the 18th day of May, 
1874. 

The opinion of the Court contains a sufficient state- 
ment of the case. ‘ 


The Hon. Gibson L. Cranmer, judge of said munici- 
pal court, presided at the trial below. 


Daniel Peck, for the appellant. 
William P. Hubbard, for the appellee. 


Moore, JUDGE: 


The appellant, Clator, seeks a reversal of the judg- 
ment of the municipal court of the city of Wheeling, 
rendered May 18, 1874, in an action of covenant, insti- 
tuted by Brodie, against him. 

The action was based upon an article of agreement, 
made between Brodie and Clator, dated 13th Septem- 
ber, 1869, which stipulated, “That John Clator, party 
of the second part, agrees to furnish the material and do 
all the work of plastering at J. M. Brodie’s house, on 
Quincy street, at full book of plasterer’s prices, in payment 
of which J. M. Brodie agrees to furnish all material and 
do all of John Clator’s carpenter work at full book of 
carpenter’s prices.” 

The declaration contained three counts. Clator de- 
murred to the declaration and each count thereof, and 
for cause of demurrer, specially assigned, that : 





‘First. There isa variance between the agreement 
declared on and the agreement given on oyer, in this: 
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The contract of the defendant was not to pay cash for ,,)8?. 
the work and materials of the plaintiff to be furnished — 


Brodie 

to the defendant.” Ciahes. 
“Second. There is no sufficient averment of the per- 
formance on the part of the plaintiff; it does not appear 


what he did do under the contract.” 





“Third. All the counts are defective in this: They do 
not show. any breach of the contract by the defendant, 
orin what manner he is in default, except, he avers, the 
non-payment of $4,000 in money, which is not called 
for in the contract.” 

“Fourth. The plaintiff has misconceived his contract, 
it being a contract to do and perform work and labor, 
and furnish materials by the defendant, for the work, la- 
bor and materials, by the plaintiff, for the defendant, 
and is not a money demand on either side,” &c. 

Defendant also plead covenants performed. The court 
overruled the demurrer. 


Subsequently the parties entered of record in the cause 
an agreement, which had been reduced to writing, and | 
signed by their attorneys, respectively, in the following — ) 
language: “It is agreed that under the declaration, plea, 
and accounts filed by the parties, respectively, in this 





ease, either party may give in evidence any claim, de- 

mand, payment, or set of, mentioned in his bill of par- 
ticulars, whether arising under the special agreement | 
declared on, or otherwise; but if not arising under the 
said special agreement, then such party is only to be al- 
lowed therefor such amounts as he may prove as the 
amount, price or value thereof, without reference to said 
agreement; and the determination of any such claim | 
demand, payment, or set off, in this proceeding, shall be | 
as effectual a bar to any future proceedings therein, as if | 
made in an action or suit brought specially upon them.” | 


During the trial of the case the defendant excepted to 
the ruling of the court. | 
76 
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It appears from the bill of exceptions that: “The de- 
fendant, in order to prove that the plaintiff was to pay 
him full plasterer’s book of prices for his work and ma- 
terials for the other work done by him for the plaintiff than 
the house on Quincy street, asked E. C. Jeffers, a witness 
called by him, (the defendant,) what the, plaintiff had 
said to him about thesaid other work, and if he was not to 
pay the defendant full plasterer’s prices therefor? to 
which inquiry the plaintiff objected; which objection 
was sustained, and the defendant was not permitted to 
prove that he was to have full book of plasterer’s prices 
therefor.” 


The verdict was for plaintiff. 


The defendant moved the court to set aside the ver- 
dict and grant a new trial; but the court overruled the 
motion, and gave judgment according to the verdict. 


The appellant insists that the court erred: 

First—In overruling the demurrer. 

Second—In excluding the evidence sought to be given 
for the defendant by the witness E. C. Jeffers. 


I am of opinion that if any error existed in overruling 
the demurrer, it was cured by the subsequent action of 
the parties, when they entered into the trial agreement. 
The trial agreement was equivalent to new pleadings, 
and gave to the defendant a latitude complete and full 
to “ give in evidence any claim, demand, payment or set-off 
mentioned in his bill of particulars, whether arising under 
the said special agreement declared on or otherwise. It 
was a latitude for the introduction nbdt only of claims 
and demands outside of the special agreement, but also 
a liberty of proof, or the introduction of evidence, be- 
yond what could have been introduced in an action lim- 
ited to the specific contract. By the court sanctioninga 
trial upon the terms of the trial agreement, it virtually 
sanctioned a waiver of the strict technicalities of plead- 
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ing in covenant as to both parties and with their con- 


sent, and, as that-waiver could not operate injustice to— 


the defendant, an Appellate Court should not reverse, 
even if an error had been committed in overruling the 
demurrer to the declaration. It was the province of the 
defendant to stand upon the demurrer, or waive it. He 
certainly abandoned the demurrer when he entered into 
the trial agreement, and secured more to himself, as de- 
fendant, than he could possibly have demanded had he 
heen limited to the special contract. Having thus made 
his election, it is too late to seek the intercession of the 
Appellate Court upon that point. 

The counsel in argument have called for a construc- 
tion of the article sued on. It seems to me the appellee 
takes the correct view in holding that the “instrument 
is to be construed according to the intention of the par- 
ties to be cullected from the instrument, and to that in- 
tention all technical forms of expression must give way. 
There is no reasonable construction of the contract, ex- 
cept, that each party wished done a certain work which 
‘the other could do; that the value of their work would 
presumably be unequal ; that each party was to have the 
money value of his work, according to full book prices, 
respectively, with the right to the other to consider his 
own work, ifhedidany,as money and apply it in satisfac- 
tion of the others’ demand pro tanto; and if one of the 
parties did work of greater value than the other under 
the contract, the difference should be paid to him in 
money. 


As to the other proposition of the appellant, that the 
court erred in refusing to allow the question put to wit- 
ness Jeffers. Strictly interpreted the question, as 
framed, was leading, and therefore, properly refused ; 
but the court did err in not permitting the defendant to 
prove that he was to have full plasterer’s prices for the 
work done other than that done on the Quincy street 
house, mentioned in his bill of particulars, because it 
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is clearly the intention of the trial agreement, and in fact it 
stipulates that either party may give in evidence any claim 
demand, payment or set-off, mentioned in his bill of partic- 
ulars whether arising under the special agreement declar- 
ed on, or otherwise, but if not arising under the said spe- 
cial agreement, then such party is only to be allowed 
therefor “such amounts as he may prove, as the amount, 
price or value thereof, without reference to said agree- 
ment.” 

It is obvious theretore, that the defendant had a right 
to prove what was the price agreed on for the outside 
work, or work done other than the Quincy street house ; 
and the court erred in refusing to permit the defendant 
to introduce the proof. 

The judgment should be reversed, with costs, and a 
new trial granted. 


Haymond, President, and Hoffman, Judge, concurred. 


JUDGMENT REVERSED AND New TrIAL GRANTED. 


Sy 
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WHEBLING. 


BrYAN v. PEABoDY INSURANCE CoMPANY. 
July 31, 1875. 


1, The policy is the contract, and being of the Company’s dictation, 1875. 
ai . June Term. 
must be construed most strongly against the Company. ; 


2. The expression in a policy, viz: “a two story frame building 
standing on leased ground, 20x50 feet, also one story frame, 12x16 
teet, occupied as a hardware store and dwelling, situated in the 
town of Antwerp, Clarion Co., Pa.,” is merely a description of 
the subject insured, and not a designation of the uses it should be 
put to, and is no warranty, within itself, that it should be so oc- 
cupied, during the risk. 


3. The stipulation in policy, that, “if the above mentioned premises 
shall be occupied or used so as to increase the risk, or become va- 
cant or unoccupied and so remain for more than thirty days with- 
out notice to, and consent of this Company in writing * * * 
* this policy shall be void,” must, under the circumstances 
stated in point number seven, be construed to mean and apply 
to the whole or entire premises, as to its becoming vacant or un- 
occupied, and not merely a part thereof. 


te 


. Under such a stipulation, the policy holder does not violate his con- e 
tract in not giving notice of the vacating of a part of the premises. 


or 


. The onus probandi rests upon the Company to show that the vaca- 
tion of part of the premises increased the risk 


6. It was right to exclude the testimony of the witness in this case up- 
on the question of increased risk, because it does not appear that 
he was an expert in the matter to which he was called to testify, 
even if the opinions of an expert, in such case, were proper. 


7. The designation in the description of the building, viz: “occupied 
asa hardware store and dwelling,’ being no warranty, within 
itself, that it should continue to be so occupied ; and the first floor 
of the building having been constantly used and occupied during 
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the time the policy ran, and there being no proof that the risk 
was, in fact, increased by vacating the dwelling part—HELp, un- 
der the circumstances, 


I. That the Court will not infer the fact, against the demurree, 
upon the demurrer to evidence. ~ 


II. That the partial vacancy was not a change in the title or 
possession. 


8. A reasonable and substantial compliance with the terms of the 
policy is all that is required. 


Supersedeas to a judgment of the municipal court of 
the city of Wheeling, rendered on the 16th day of No- 
vember, 1874, in a suit therein pending, wherein Robert 
Bryan was plaintiff, and the Peabody Insurance Com- 
pany, defendant. The supersedeas was awarded on the 
petition of the defendant below. The case is stated in 
the opinion of the Court. 


The Hon. Gibson L. Cranmer, judge of said munici- 
pal court, presided at the trial below. 


Robert G. Barr for the appellant. 
Henry M. Russell for the appellee. 
Moore, JUDGE: 


In the petition for appeal the appellant, the Peabody 
Insurance Co., which was defendant below, assigned 
seven grounds of error, but in argument waived the first, 
second and third and relied upon the fourth, fifth 
sixth and the seventh, the latter being the usual precau- 
tionary general assignment of “other errors apparent on 
the face of the record.” 


The fourth assignment of error, being the first for con- 
sideration, raises the question: Did the court errin ex- 
cluding the evidence offered by the defendant, set out in 
its first bill of exceptions? 

It appears from said bill of exception, that defendant 
offered to prove by J. V. L. Rodgers, the assistant sec- 
retary of the defendant, “that, according to the custom 
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prevailing amongst fire insurance companies, and the 
basis on which fire insurance is carried on, the policy 
sued on in this cause, would not have been issued by the 
defendant at the rate of premium charged, if the second 
story of the insured building had been vacant at the date 
of the policy, and known to be so by the defendant.” 
And further, “that it was regarded generally by insur- 
ance men as an increase of the risk to permit a portion 
of such a building as the one described in the policy 
sued on, to become vacant and unoccupied; and that, in 
the opinion of the witness, the facts proven in relation 
to the second story of said building becoming vacant, 
and so remaining, did increase the risk assured by said 
defendant, by its said policy.” 

The subjects insured, as described in the policy, were, 
“a two story frame building standing on leased ground, 
20x50 feet; also one story frame 12x16 feet, occupied as 
a hardware store and dwelling, situated in the town of 
Antwerp, Clarion Co., Pa., and, stock of merchandise, 
consisting principally of hardware, oil well supplies, and 
pipe coupling machines, all contained on first floor of 
the above building.” 

The policy stipulates that “if the above mentioned 
premiums shall be occupied or used so as to increase the 
risk, or become vacant or unoccupied, and so remain for 
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more than thirty days without notice to, and consent of,. 


this Company in writing, * * * * * this policy 
shall be void.” 

The policy is the contract, and, being of the Com- 
pany’s dictation, must be construed most strongly against 
it. It is obvious that, in the stipulations, the Company 
would select language that would plainly express its in- 
tention ; and it seems to me it has clearly done so in this 
case. 

The expression, “a two-story frame building, stand- 
ing on leased ground, 20x50 feet ; also one-story frame, 
12x16 feet, occupied as a hardware store and dwelling, 
situated in the town of Antwerp, Clarion Co., Pa., is 
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merely a description of the subject insured, and not a 
designation of the uses it should be put to, and is no 
warranty within itself that it should be so occupied 
during the risk. Cumberland Valley Mut. Pro. Co. v. 
Douglas, 58 Pa. St., 419. 

The stipulation that, “if the above mentioned prem- 
ises shall be occupied or used so as to increase the risk, 
or become vacant or unoccupied, and so remain for more 
than thirty days without notice to, and consent of, this 
Company in writing, * * * * * this policy shall 
be void,” \must be construed to mean and apply to the 
whole or entire premises, as to its becoming vacant or 
unoccupied, and not merely to a part thereof. Had the 
Company intended otherwise, it is reasonable to suppose 
it would have so declared. It would not have contented 
itself with the general and comprehensive expression, 
* above mentioned premises,” but would have manifested 
its meaning and intention, in common and plain lan- 
guage, such as “above mentioned premises, or any part 
thereof.” 

Thus impressed, I hold that Bryan did not violate his 
contract in not giving notice of the vacating of a part of 
the premises. . 

It may be true that the vacation of a part of the prem- 
ises increased the risk. If so, the onus probandi rests 
upon the Company. 

To meet this phase of the case, I apprehend the wit- 
ness Rodgers was introduced. It does not appear that 
the witness had any personal knowledge of the premises, 
or had ever seen the premises. He was called, as the 
bill of exceptions indicates, to show, first, that the policy 
would not have issued at the rate of premium charged, 
“if the second story of the insured building had been 
vacant at the date of the policy.” 

It may be true, the Company would not have issued 
the policy, as intimated by the attempted proof; but it 
did issue the policy, and without restriction, as to partial 
vacancy, and must take the consequence of its omission 
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. —s idl colt ee as 1875. 
in contract in that respect. It was right to exclude the po aD 


witness’s testimony upon the question of increased risk, 





ee S i yes to Hej y ¢ € € TAS ‘oo Ve 
because it does not sufficiently appear that he was an ex Peabody 


pert in the matter as to which he was called to testify, me ®: 





even if the opinions of an expert in such cases were 
proper. 


As to the second branch of his testimony, “that it was 
regarded, generally, by insurance men, as an increase of 
the risk to permit a portion of such a building as the 
one described in the policy,” “to become vacant and un- 
occupied, and that, in the opinion of the witness, the facts 
proven in relation to the second story of said building 
becoming vacant, and so remaining, did increase the risk 
assured,” appears to me, from the view I take of the 
case, to be improper for the reason just stated. Although 
a partial vacancy may, in some cases, increase the risk, 
unless the evidence satisfactorily proves that the risk was 
increased in the particular case, I apprehend the Com- 
pany is not released from its contract. I cannot 
discover error in the court below in excluding the evi- 
dence. 





The foregoing views apply also to the fifth assignment 
of error, being the second under the waiver. 

It appears from the second bill of exceptions, that the court 
instructed the jury to disregard the evidence given by the 
same witness, viz: “That if the defendant had known that 
the second story of’ the building insured was left vacant 
for more than thirty days prior to the fire, it would have 
= cancelled the policy, because the risk was increased.” 
i That whenever such a state of facts, as proven in this 
case, with regard to the second story becoming vacant, 
and so remaining vacant for more than thirty days, prior 
to the fire, without notice to and consent of the defend- 
ant, that the defendant would cancel the policy as soon 
as the facts came to its knowledge, because the change 
in occupancy increased the risk.” And, also, ‘that 
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whenever such a state of facts, as proven by the plain- 
tiff, with regard to the change in occupancy of the class 
of buildings to which the one insured by the policy sued 
on herein, belongs, that it is. customary with insurance 
companies to cancel the policy unless additional premium 
be paid.” 

The court did not errin instructing the jury to disre- 
gard the evidence, for the reasons above stated. 


The sixth assignment of error, being under the waiver 
the third for our consideration, is, “that the court erred 
in rendering judgment in favor of the plaintiff upon the 
demurrer to evidence.” 1st. Because the contract of in- 
surance was rendered void by the plaintiff permitting a 
part of the building so insured to become vacant and so 
remain for more than thirty days, without notice to and 
consent of the company in writing.” 2d. “Because 
there was a change in the possession of said building so 
insured, without knowledge or consent of the defendant.” 


From the view we have advanced, that the designa- 
tion in the description of the building, viz: “Occupied 
as a hardware store and dwelling,” was no warranty with- 
in itself, that it should continue such, and as the evi- 
dence shows that the first floor of the building was in 
constant use and occupancy during the whole time which 
the policy ran, and there being no proof that the risk 
was in fact increased by the vacating the dwelling part, 
the court will not infer the fact against the demurree up- 
on the demurrer to evidence; and it cannot be main- 
tained that the partial vacancy was a change in the title 
or possession. 

As held in the Home Ins. Co. v. Cohen, 20 Gratt. 312, 
a reasonable and substantial compliance with the terms 
of the policy is all that is required, and, as argued by the 
appellee in this case, the evidence discloses such compli- 
ance on the part of the assured, the plaintiff, in this in- 
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stance, and the court did not errin giving judgment fory,..are Term. 


him upon the demurrer to evidence. esas 


v. 
The judgment should be affirmed with costs and , Peabody 
Insurance Co 


damages. 
Haymond, President, and Hoffman, Judge, concurred. 


JUDGMENT AFFIRMED. 


























CASES DETERMINED 


IN THE 


SUPREME COURT OF APPEALS 
OF WEST VIRGINIA, 


AT THE AUGUST TERM THEREOF, HELD AT CHARLES- 
TOWN, IN THE COUNTY OF JEFFERSON, COMMENC- 
ING ON THE SIXTH DAY OF AUGUST, 1875, AND 
ENDING ON THE THIRTEENTH DAY OF 
SEPTEMBER, 1875. 





CHARLESTOWN. 


JOHN SLACK, Sr., AND OTHERS v. JOHN J. JACOB AND 
OTHERS. 


September 13, 1875. 


1875. 1. It isthe duty of the court to uphold a statute when tne conflict between 
——— it and the Constitution is not clear, and the implication which 
must always exist that no violation has been intended by the Leg_ 
lature may require, in some cases, where the meaning of the Con- 
stitution is in doubt, to lean in favor of such a construction of the \ 
statute as might not at first view seem most obvious and natural 
W here the meaning of the Constitution is clear, the court, if pos- 
sible, must give the statute such a construction as will enable it to 
have effect. 


ae estore 


2. It is always to be presumed that the Legislature designed the stat- 
ute to take effect, and not to be a nullity. 

3. Wherever an act of the Legislature can be so construed and ap-_ 
plied as to avoid a conflict with the Constitution, and give it the 
force of law, such construction will be adopted by the courts. 


Bee nd 


Los | 


7. The preamble may be consulted in some cases to ascertain the in- 


The performance of many duties, which the Legislature may pro- 


vide for by law they may refer either to the chief executive of the 


state, or at their option to any other executive or ministerial offi-Jh" Slack, Sr., 


cer, 


their general and proper use. 


The expediency or inexpediency of an act is a question for the 


That part of section thirty-eight of the sixth article of the Consti- 


. Courts are not authorized to look into the preamble or recitals of an 


. Courts will not presume fraudulent intent and corrupt purposes on 
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Generally, the words of a statute are to be taken by their ordinary 
and familiar significance and import, and regard is to be had to 


Legislature and not for the courts. 


tentions of the Legislature. But it is chiefly from the main body 
the purview of the act, that the will of the Legislature is to be 
learned ; when this is clear and express, the preamble will not 
avail to contradict it. 


tution which isin these words: “Nor shall any Legislature, au- 
thorize the payment of any claim or part thereof hereafter cre- 
ated against the State, under any agreement or contract made 
without express authority of law ; and allsuch unauthorized agree- 
ments shall be null and void,” does not apply to claims predicated 
upon simple justice and right, and does not prevent the Legisla- 
ture from voluntarily doing justice and right, when the claim is 
not predicated on a contract made without express authority of 
law. 


act for alleged or supposed fraud, mistakes, or errors of judgment 
in the Legislature, upon which to declare the enactment void. 


the part of the Legislature, but will presume the contrary. 


The act of the Legislature passed on the 20th of February, 1875, 
in these words, viz: 

“An Act to remove the seat of government temporarily to Wheel- 
ing. 

Wuereas, Henry K. List, Michael Reilly, John McLure, Geo. 
W. Franzheim and Simon Horkheimer, citizens of Wheeling, 
have agreed to furnish the State without cost thereto, suitable ac- 
commodations, in said city, for the legislative, executive and ju- 
dicial departments of the State, including the State library, 
should the seat of government of the State be removed tempora- 
rily to said city; and 

Wuereas, It appears to the Legislature that the Capital of the 
State should be located at a more accessible and convenient point; 
therefore, 


August Term. 





Vv. 
' John J. Jacob 
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“Be it enacted by the Legislature of West Virginia: 

“I. That on and after the expiration of ninety days from and 
after the the passage of this act, until hereafter otherwise provi- 
ded by law, the seat of government of the State of West Vir- 
ginia shall be at the city of Wheeling. 

“The Governor is hereby authorized to cause suitable accommo- 
dations to be prepared in the city of Wheeling for the several de- 
partments of the State Government, including the Legislative, 
Executive and Judicial Departments, and to remove thereto, and 
cause to be properly placed or arranged the books, papers and 
movable property, now in the city of Charleston, belonging to the 
several State offices, including the State library, the said Henry 
K. List, Michael Reilly, John McLure, Geo. W. Franzheim and 
Simon Horkheimer, agreeing to indemnify the State against the 
expenses thereby incurred. 

“TT, All acts and parts of acts in conflict with the provisions of 
this act are hereby repealed:” 

The said act of the Legislature is constitutional and valid. 





12. The object of said act-is sufficiently explained in the title thereto 
under the provisions of the thirtieth section of the sixth article 
of the Constitution of the State. 


13. A judge of a circuit court in vacation, or a court of equity, had 
net power or authority to enjoin by injunction John J. Jacob as 
a citizen, or as Governor of the State, or other officer or officers 
person or persons acting under his authority as Governor of the 
State, or by his direction, in the execution of said act of the Leg- 
islature from removing from the city of Charleston to the city of 
Wheeling the papers and movable property in said act mention- 
ed, until the constitutionality and validity of the said act was ju- 
dicially determined, although the bill praying the injunction al- 
leged the unconstitutionality of the,act; the powers and duties 
springing from said act and the Constitution being executive and 
of such nature that enjoining the Governor from executing said 
act was an invasion by the judiciary of executive powers and du- 
ties devolved upon the-Governor as chief executive of the State. 

14. The Judiciary can not inquire into the motives and necessities 
which may have superinduced the passage of an act. 

15. The courts have no right to set aside, to arrest or nullify a law 
passed in relation to a subject within the scope of the legislative 
authority, on the ground that it conflicts with their notions of nat- 
ural right, absolute justice or sound morality. 





The case is fully stated in the opinion of the Court. 


The Hon. Joseph Smith, judge of the circuit court of 
Kanawha county, presided at the trial below. 
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James H. Ferguson, William A. Quarrier and E. Willis 4.30% 


ust Term. 
Wilson for the appellants. John Slack, Sr., 


and others, 
° Vv. 
Attorney General Mathews, Daniel Lamb and W. W. John. Sacop 


and others. 
Arnett for the appellees. and others 





HAYMOND, PRESIDENT: 


John Slack, Sr., John T. Cotton, Edward C. Stolle, 
John C. Ruby, John D. White, Alexander H. Wilson 
and Gustave Stolle, on behalf of themselves and all other 
citizens and tax payers of West Virginia, except the de- 
fendants, filed their bill of injunction in the circuit court 
of the county of Kanawha, in said State, on the first 
Monday in May, 1875, in which they charged and al- 
leged, substantially, as follows, viz: That they are citi- 
zens, voters, owners of real and personal property and 
tax payers of the city of Charleston, in said county ; 
that by section twenty-two, article four of the Constitu- 
tion of this State, of 1863, it was provided that “the 
seat of government shall be at the city of Wheeling, un- 
tila permanent seat of government be established by 
law ;” that, by an act of the Legislature passed Februa- 
ry 26, 1869, chapter seventy-three, entitled, “An act per- 
manently locating the seat of government for this State” 
it was provided, by section one of said act, that, “The 
permanent seat of government for this State is hereby 
located at the town of Charleston, in the county of Ka- 
nawha ;” that during the latter part of the year 1870, a 
number of citizens of said town of Charleston and vicin- 
ity, having completed the building for the use of the 
: Legislature and State officers, a building in every respect, 
| admirably adapted to the purposes of a state house, and 
the most capacious, convenient and suitable one within 
the limits of the State, for such purposes, tendered the 
same to the Governor, William E. Stevenson, who was 
duly authorized by said act, to receive the same on be- 
half of the State, for the use of the Legislature’ and the 
State officers, without charge, so long as the same should 
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be used by the State as its capitol ; that said Governor 
William E. Stevenson, accepted this generous tender, on 
behalf of the State, and occupied the said building for 
the purposes aforesaid ; that in consequence of said per- 
manent location of the seat of government, there has 
been a large accession to the population of said town, 
now city of Charleston, business enterprise largely in- 
creased under its stimulating influences, and real estate, 
particularly, within the limits of said city, and especially 
the property of your orators, materially advanced in 
value without exception ; that by section twenty, article 
six of the State Constitution of 1872, it is provided that 
“The seat of government shall be at Charleston, until 
otherwise provided by law ;” that the Legislature on the 
day of February, 1875, passed a pretended act, en- 
titled, “An act to remove the seat of government tempo- 
rarily to Wheeling,” a certified copy of which act is filed 
with the bill and is as follows, viz: “An Act to remove 
the seat of government temporarily to Wheeling. 

Whereas, Henry K. List, Michael Riley, John Mce- 
Lure, George W. Franzheim, and Simon Horkheimer, 
citizens of Wheeling, have agreed to furnish the State, 
without cost thereto suitable accommodations in said city 
for the Legislative, Executive and Judicial departments 
of the State, including the State Library should the seat 
of government be removed, temporarily, to said city ; 
and, whereas, it appears to the Legislature that the cap- 
ital of the State should be located at a more accessible 
and convenient point; therefore, Be it enacted by the 
Legislature of West Virginia: 

“1. That on and after the expiration of ninety days from 
and after the passage of this act, until hereafter other- 
wise provided by law, the seat of government of the 
State of West Virginia shall be at the city of Wheeling. 
The Governor is hereby authorized to cause suitable ac- 
commodations to be prepared in the city of Wheeling 
for the-several departments of the State government, in- 
cluding the Legislative, Executive and Judicial depart- 























OF WEST VIRGINIA. 


ments, and to remove thereto, and cause to be properly 


617 


1875. 


August Term. 


placed and arranged the books, papers and movable prop-j5.5 Stack, sry 


erty, now in the city of Charleston, belonging to the 
several State offices, including the State Library. The 
said Henry K. List, Michael Reilly, John McLure, 
George W. Franzheim and Simon Horkheimer agreeing 
to indemnify the State against the expense thereby in- 
curred. 

“eo 


2. All acts, and parts of acts, in conflict with the 
provisions of this act are hereby repealed.” 


They further allege that said pretended act is utterly 
null and void, for the following reasons: 

First. The intent of the Legislature, that the seat of 
government shall be moved to Wheeling, and that suit- 
able accommodations shall be furnished for the different 
departments of the State government, without cost to the 
State, cannot be carried into effect, as the parties named 
in the act and preamble are in no manner legally liable 
under the agreements therein mentioned ; and that said 
pretended act contains no undertaking or contract on the 
part of the parties named in the preamble that they will 
“furnish to the State, without cost thereto, suitable ac- 
commodations in Wheeling for the Legislative, Execu- 
;’ and that it 
is, since the passage of the act, a matter of option with 
the parties atoresaid whether or not they will furnish said 
accommodations and buildings. And the State is now 
in this condition, that the object of said pretended act, 


tive and Judicial departments of the State 


i. e., a removal without cost, can only be effectuated at 
the option of the parties named in the preamble ; and, in 
effect, the Legislature has delegated to the aforesaid par- 
ties the power to remove, or not, the seat of government, 
at their option and pleasure. 

Second. The act authorizes and directs the Governor 
to perform certain duties, requiring the expenditure of 
money, without either an appropriation or a power vested 
in him, or any one else, to contract on behalf of the 
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State to carry its provisions into effect. Section three, 


ne ay Te P ‘ ; ; hr r “OVI . 
Foun Slack, sr, 2tticle ten of the Constitution, expressly provides, that 


“No money shall be drawn from the treasury but in pur- 
suance of an appropriation made by law.” And they al- 
lege and charge that no means have been provided by 
law to enable the Governor to carry out the provisions 
of said act; and by section thirty-eight of article six 
of the Constitution, it is provided, “ nor shall any Legis- 
lature authorize the payment of any claim, or part thereof, 
hereafter created against the State under any agreement 


‘er contract made without express authority of law ; and 


all such unauthorized agreements shall be null and void.” 

They further allege that said pretended act is uncon- 
stitutional in this. 

First, section twenty, of article six of the Con- 
stitution of 1872 contemplates a permanent removal, 
if any, and not atemporary removal of the seat 
of government, as is expressed in the title of said pre- 
tended act. The Constitution of 1863 in Article four, 
section twenty-two, provided that the seat of govern- 
ment should be at Wheeling until permanantly located 
by law. Section twenty of article six of the present 
Constitution provides that the seat of government shall 
be at Charleston until otherwise provided by law; that 
the proper construction of this section of the Con- 
stitution is to restrict the power of the Legis- 
lature to make any change in the seat of govern- 
ment, except a permanent change and that it was intend- 
ed by the framers of the Constitution that the seat of 
government should remain at Charleston until perma- 
nently located elswhere ; that said section is not a use- 
less grant of power, which the Legislature would have 
had without such grant, buta restraining clause intend- 
ed to prevent the evils of a temporary removal. If 
therefore the actcan be construed as a temporary re- 
moval, it is unconstitutional and void. 


Second. The object of said pretended act is not ex- 
pressed in the title thereof as required by section thirty, 
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article six of the State Constitution, the title expressing 
the temporary object, and the act providing no time 
date for its expiration; that, by familiar rules of con- 
struction, all acts are permanent, or as much so as the 
Legislature can make them, unless in the body of the 
act there is some definite time mentioned, in which the 
provisions of the act cease and determine. There is no 
such provision in this act, and therefore it isan act for 
the permanent removal, and not for the temporary re- 
moval of the seat of government; that the provision of 
the Constitution is mandatory, that the title of an act’ 
shall correspond with the body of the law, and _ section 
twenty-one of article eight of the Constitution express- 
ly makes it the duty of the courts to declare all unconsti- 
tutional acts null and void. 


Third. That the constitution confers upon the Legis- 
lature the power to enact laws, based upon the supposed 
wisdom and discretion of the Legislature. It does not 
contemplate that their discretion shall be influenced by 
pecuniary benefits conferred, either upon the members or 
upon the State, by private individuals. The said act, in 
effect, recites that the Legislature removed the seat of 
government to Wheeling by reason of the offer of pecu- 
niary aid and assistance, supposed to be tendered the 
State by certain individuals claiming to be citizens of 
Wheeling ; 


@; that a law which, upon its face, shows that 
the Legislature was induced to enact it, by reason of pe- 
cuniary considerations, is unconstitutional, null and 
void ; that the act is unconstitutional, null and void for 
other reasons appearing upon the face thereof; that all 
the powers and duties, supposed to be conferred and 
imposed upon John J. Jacob by the said act, who is 
named therein as Governor, are ministerial powers and 
duties, and not executive or political ; that said supposed 
powers and duties do not involve the exercise of any 
executive discretion on the part ot said John J. Jacob, 
and that they are not acts, powers or duties conferred 
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Auguet Term, Upon the Governor by the constitution ; and that all such 


acts, powers and duties could as well have been conferred 


John Slack, Sr., 
aad others; upon any other person or persons. But that, neverthe- 
John J. 2 Jess, the said John J. Jacob, Edward A. Bennett, John 
S. Burdett, Benjamin W. Byrne, Charles Hedrick, John 

L. Cole, J. Bernard Peyton and Joseph S. Miller, under 

color of law, and their respective offices, (they being at 

present the incumbents of State and other offices, as fol- 

lows: “John J. Jacob, Governor; Edward A. Bennett, 

Auditor; John S. Burdett, Treasurer; Benjamin W. 

‘Byrne, Superintendent of Schools; Charles Hedrick, 
Secretary of State; John L. Cole, Librarian ; J. Bernard 

Peyton, Clerk of the House of Delegates and Keeper of 

the Rolls, and Joseph S. Miller, Clerk of the Senate, in 

and for the State of West Virginia,) now threaten to 

carry into execution the provisions of said pretended 

act ; that plaintiffs are informed, believe and charge, that 

they intend so to do, by removing the books, papers, 

archives, furniture and other movable property, now in 

said city of Charleston, belonging to the severa! State 

offices, including the State Library ; that if the removal 

of the State government be accomplished, it will be to 

the great injury of the public interests of the State, and 
unnecessarily increase the burden of taxation to meet the 

expenses which will of necessity have to be incurred for 

the cost of removal and providing buildings, &c., for 

the different departments of State ;and that the individ- 

ual interests of plaintiffs, especially, will thereby be ma- 

terially injured and affected by the certain depreciation 

in value of their real estate, and the depression of their 

business, in said city of Charleston; that great injury 

and damage will be inflicted upon them, and all other 

good citizens of the State, by the illegal removal of the 

public archives to Whecling, under the pretended au- 

thority of an unconstitutional act. The bill then prays 

that said John J. Jacob, Edward A. Bennett, John S. 

Burdett, Benjamin W. Byrne, Charles Hedrick, John L. 
Cole, J. Bernard Peyton, and Joseph S. Miller, their 
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agents, employees, and all other persons acting under, or 4 te term. 
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by virtue, of their authority, or by the authority of either; oy gic, sr, 


er any of them, and all other persons whatsoever aiding *4 others, 
or assisting therein, may be restrained and inhibited, by %2%,j20 
an injunction, from proceeding to execute the provisions 

of said pretended act of the Legislature. The bill then 

prays that a writ of injunction be directed to the last 

named persons, (the defendants,) their agents, employees, 

and all other persons whatsoever, aiding or assisting 

therein, commanding them and each of them, absolutely, 

to desist and refrain from proceeding to remove said 

books, papers, archives, furniture, and other movable 
property, including the State library, or any part thereof, 

from the said city of Charleston, or in any other manner 

carrying said pretended act of the Legislature into exe- 

eution. The bill is verified by the affidavit of one of the 
plaintiffs. 


On the 30th of March, 1875, an order was made in 
chambers, by Judge Ward of the circuit court as follows: 
‘To the clerk of the cireuit court of the county of Ka- 

nawha : 

“Deeming the matters and things set forth in this bill 
worthy of thorough judicial investigation, an injunction 
is hereby awarded to the plaintiffs, according to its 
prayer, enjoining, and restraining and inhibiting His 
Excellency John J. Jacob, Governor ; Edward A. Ben- 
nett, Auditor; John 8. Burdett, Treasurer; Benjamin 
W. Byrne, Superintendent of Schools; Chas. Hedrick, 
Secretary of State; John L. Cole, Librarian ; J. Bernard 
Peyton, Clerk of the House of Delegates and Keeper of 
the Rolls; and Joseph 8. Miller, Clerk of the Senate, 
in and for the State of West Virginia both in their of- 
ficial and individual capacities, their agents, employees, 
and all other persons whatsoever, aiding or assisting 
therein, from removing, aiding'in, or assisting therein, 
or directing the removal of the books, papers, archives, 
furniture and other movable property of this State, in- 
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cluding the State Library, the records and proceedings 
‘of the Legislative and Executive departments, or any 
part thereof, from the city of Charleston, in the county 
of Kanawha, West Virginia, to the city of Wheeling, 
or elsewhere, or in any manner carrying into execution 
the act of the Legislature mentioned in the bill passed 
February , 1875, entitled ‘An act to remove the 
seat of government temporarily to Wheeling’ until the 
further order of said Kanawha county, or of a Judge in 
vacation. But this order is not to take effect until the 
plaintiffs, or some person or persons for them, enter into 
and acknowledge a bond, with good security, in the pen- 
alty of $5,000, conditioned to pay all such costs as may 
be awarded against them, and all damages sustained in 
the event this injunction is dissolved.” 





The process in the cause was issued on the 30th day of 
April, 1875, with the endorsement thereon by the clerk 
that bond and security had been given, as required by 
the order of the judge, and the restraining order was 
also endorsed. 

The process was executed on all the defendants on the 
Ist day of May, 1875, except Joseph 8. Miller, on whom 
process does not appear to have been served. 


On the 17th day of May, 1875, defendant John Cole 
appeared in said circuit court and filed his answer to the 
bill, to which the plaintiffs replied generally, and the 
cause as to said Cole was, by consent, set for hearing. 
And thereupon defendant Cole moved fora dissolution 
of the injunction. 

On the same day defendants John S. Burdett, State 
Treasurer, Edward A. Bennett, Auditor, and B. W. 
Byrne, Superintendent of Free Schools, filed their joint 
and several answers tothe bill, to which the plaintiffs 
replied generally ; and by consent the cause was set for 
hearing as to them, and they also moved the court for a 
dissolution of the injunction. 
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The substantial purport of each of said answers is de- 


nying the unconstitutionality of the law. DefendantsyjcimSiack, &, 


John J. Jacob, Governor, &c., and others do not appear 
to have answered or appeared in the cause. 


On the 18th day of May, 1875, the cause came on to 
be heard before the said circuit court on the bill and ex- 
hibits, the separate answer of defendant John L. Cole, 
the answer of defendants Burdett, Bennett and Byrne, 
replications thereto, and on the motion of the said de- 
fendants, who answered, to dissolve the injunction, and 
the cause set for hearing as to said defendants, who an- 
swered : Upon consideration ofall which the said circuit 
court, in its decree then rendered in the cause, states and 
says: “The court is of opinion and doth decide, that 
the complainants have sufficient interest in the subject 
matter complained of in the bill to institute this suit, 
and that this court has jurisdiction to ascertain and de- 
termine the constitutionality of the law described in the 
bill, and to enjoin the removal of the archives ot the State 
and the State library from the city of Charleston to the 
city of Wheeling until the court has passed upon the 
constitutionality of the said law. And the court, al- 
though it entertains some doubts as to the constitution- 
ality of the law complained of, is of opinion that it is the 
duty of the court, when it is uncertain and doubtful, to 
give the law the benefit of the doubt, therefore the court 
is of opinion that the law mentioned and described in 
the bill, and which purports to remove the seat of gov- 
ernment from Charleston to Wheeling is constitutional 
and valid. It is, therefore, adjudged, ordered and de- 
creed, that the injunction awarded the complainants in 
this cause as to the defendants Cole, Bennett, Byrne and 
Burdett be and the same is hereby dissolved, and that 
the bill be dismissed as to them, and that the injunction 
be also dissolved as to the defendants Jacob, Hedrick, 
Miller and Peyton, who have not answered,” &c. 
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On motion of the plaintiffs, the decree dissolving the 
injunction was suspended by the court until the 27th day 
of May, 1875, for the purpose of allowing the plaintiffs 
to apply to this court for an appeal, &e. 


The plaintiffs applied to one of the Judges of this 
Court, in vacation, by petition, with assignments of er- 
ror therein, for an appeal from “so much of the decree 
aforesaid as decides the said pretended act of the Legis- 
lature to be constitutional and valid, and dissolves the 
said injunction and dismisses the said bill.” And on the 
20th day of May, 1875, the Judge to whom such appli- 
cation was made. Allowed the appeal as petitioned for, 
to take effect as a supersedeas, upon bond being given as 
required by law, &e. 


It is for this Court now to determine upon said appeal 
whether the decree of said circuit court, so appealed 
from, should be reversed, or affirmed. 


The errors assigned in the petition for an appeal to 
this Court from the decree of the circuit court are the 
following : 

“First. The court erred in deciding the said pretended 
act of the Legislature to be a valid and constitutional 
exercise of Legislative power. 

Second. The court should have decided that the said 
pretended act was unconstitutional and void and it was 
error not to do so. | 

Third. The court erred in dissolving the injunction in 
this case, instead of perpetuating the same and, 

Fourth. The court erred in dismissing the bill of your 
petitioners.” 

It is, however, claimed by the defendants that the de- 
cree, so tar as it desolves the injunction and dismisses 
the bill, is right and proper for several reasons other than 
the mere fact that the said act is constitutional, among 
which is, that the court had no jurisdiction or authority 
to award the injunction and entertained the bill. 
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alleged in the bill, by the plaintiffs why the act of the 
Legislature in question is invalid and the cause, as before 
us, has been so argued, the counsel on each side orally, 
and in print and in writing. Ifwe hold the act in ques- 
tion to be valid and binding as a law, such holding will 
dispose of one of the principle questions in this case, be- 
cause an act of the Legislature which is valid is binding 
upon the courts as well as all the officers and citizens. 
And it is clear that the courts have no power, jurisdic- 
tion or authority, to prevent the execution of a valid 
law. Counsel for plaintiffs and mostly all the counsel 
for the defendants have insisted that we shall now pass 
upon the validity and constitutionality of the act in 
question, even though we-.were of opinion that the case 
night now, be disposed of by as upon some other question. 
The propriety and necessity of the determination of the 
validity or invalidity of the act at this time by this Court 
seems to be admitted, generally, and is demanded by the 
public interest and welfare, under the circumstances 
growing out of the passage of the act, and the pendency 
of this cause. Not to determine the validity of the act 
now, under all the circumstances and surroundings 
would amount, almost, to a calamity to the State. Un- 
der these circumstances we feel it to be our duty to pass 
upon and determine the validity of the act, and in fact 
we think it not improper for us to do so, under any 
view of the case, as presented by the record, according 
to the principles which have been adjudicated in other 
causes by other courts of final resort. While it is our 
duty, not unfrequently, to enquire into and pass upon the 
validity or invalidity of an act of Legislature, we always 
do so with great delicacy. When the courts are called up- 
on to pronounce the invalidity of an act of legislature, 
passed with all the forms and ceremonies required by 
the Constitution, they should approach the question with 
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great caution and delicacy, and never declare a statute 
void, unless the nullity and invalidity of the act are 
placed, in their judgment, beyond reasonable doubt. 
And it is the duty of the court to presume in favorof the 
validity of the act, until its violation of the constitution 
is proved beyond all reasonable doubt. Bridges v. Shall- 
cross,6 W. Va., 574 and the numerous authorities cited 
in support of these propositions in that case. It is the 
duty of the court to uphold a statute when the conflict 
between it and the Constitution is not clear and the im- 
plication which must always exist that no violation has 
been intended by the legislature may require in some 
cases, where the meaning of the Constitution is not in 
doubt, to lean in favor of such a construction of the stat- 
ute as might not at first view seem most obvious and 
natural. Forasa conflict between the statute and Con- 
stitution is not to be implied, it would seem to follow 
where the meaning of the Constitution is clear, that the 
court, if possible, must give the statute such a construction 
as will enable it to have effect. This is only saying, in an- 
other form of words, that the court must construe the 
statute in accordance with the legislative intent ; since it 
is always presumed that the legislature designed the 
statute to take effect, and not to bea nullity. Cooley’s 
Con. Lim., 184, 185. Whenever anact of the Legisla- 
ture can be so construed and applied as to avoid a con- 
flict with the Constitution and give it the force of law, 
such construction will be adopted by the courts, Noland 
v. Marsh, 19 Ill. 384; Cooley on Con. Lim. 185. In case 
of areasonable doubt of the constitutionality of the act 
the doubt must be solved in favor of the legislative ac- 
tion, and the act must be sustained. The courts should 
sustain legislative action when not clearly satisfied of its 
invalidity. Bridges v. Shallcross, 6 W.Va. 574. The 
legislative authority, to be efficient, must have large dis- 
cretion in determining the means through which its 
acts shall be executed, and the performance of many du- 
ties which they provide for by law they may refer 
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either to the chiefexecutive of the State, or at their op- 
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ley’s Con. Lim. 114, 115; Bridges v. Shallcross, 6 W. 24 others, 


Va. 575. “When a plain and palpable infraction of con- 
stitutional provision is shown in a law, upon the valid- 
ity of which it is called upon to decide, it is, of course, 
one of the highest and most solemn duties of the court 
to declare such law inoperative and void. If, however, 
it be only upon slight implication or inconclusive reason- 
ing that the supposed infraction can be made out, the court 
should never undertake to rescind and annul the solemn, 
deliberate act of the legislative department of the govern- 
ment. To doubt in such a case should be to affirm.” 
Opinion of Judge Lee in Hyre v. Jacob, Sheriff, 14 Gratt. 
422. Generally, the words of a statute are to be taken 
by their ordinary and familiar signification and import 
and regard is to be had to their general and proper use. 
Potter’s Dwarris on Statutes and Constitutions, 193 ; 
Cooley’s Con. Lim. 58. The expediency or inexped- 
iency of the passage of the act in question by the Legis- 
ure is not before us for adjudication. If it is our 
conviction that the act is valid and not repugnant to the 
Coypstitution our duty compels us so to declare and de- 
termine. With the principles and views before us 
which we have announced and others hereafter referred 
to, we will now proceed to the consideration of the con- 
stitutionality and validity of the act in question. 


The title of the act is supposed to express its object 
with more or less distinctness. The title to the act in 
question is,as we have seem, “An act to remove the seat 
of government temporarily to Wheeling.” 

The preamble to the act is in these words: ‘‘Whereas, 
Henry K. List, Michael Reilly, John McLure, George 
W. Franzheim and Simon Horkheimer, citizens of 
Wheeling, have agreed to furnish the State, without cost 
thereto, suitable accommodations in said city for the Leg- 
islative, Executive and Judicial departments of the 
State, including the State Library, should the seat of 


and others. 


August Term. 
tion, to any other executive or ministerial officer. Co0-jin Sac sr, 


John Ji Jacob 
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government of the State be removed temporarily to said 


John Slack, sr,city : and whereas, it appears to the Legislature that the 
and others, 
Vv. 


John J. Jacob 
and others. 





capital of the State should be located at a more accessi- 
ble and convenient point; therefore,” &e. ‘The pream- 
ble cannot restrain the enacting clauses, except when the 
words are ambiguous, or are not sufficiently large to em- 
brace the case; or are so large that convenience and the 
policy of the law clearly require that their generality 
shall be restrained.” Potter’s Dwarrison Stat. and Con. 
267. “In the modern English cases it is said that the 
preamble may be read to ascertain and fix the subject 
matter to which the enacting part is to be applied. So 
the purview or body ot the act may even be restrained by 
the preamble when no inconsistency results. But it is 
well settled that where the intention of the legislature is 
clearly expressed in the purview, the preamble shall not 
restrain it, although it be of much narrower import.” 
Sedgwick on the Construction of Stat. and Con. Law, 2d 
ed., Pomeroy’s Notes, 43. “But though the preamble 
cannot control the enacting part of the statute which is 
expressed in clear and unambiguous terms, yet if any 
doubt arise on the words of the enacting part, the pre- 
amble may be resorted to to explainit.” Potter’s Dwar- 
ris, 269. After the preamble as recited above, comes 
the body of the act as follows: 

“Be it enacted by the Legislature of West Virginia : 

“1, That on and after the expiration of ninety days 
from and after the passage of this act, until hereafter 
otherwise provided by law, the Seat of Government of 
the State of West Virginia shall be at the city of Wheel- 
ing. . 


“The Governor is hereby authorized to cause suitable 


accommodations to be prepared in the city of Wheeling 


for the several departments of the State Government, 
including the legislative, executive and judicial depart- 
ments, and to remove thereto, and cause to be properly 
placed and arranged, the books, papers and movable 
property, now in the city of Charleston, belonging to the 
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several State officers, including the State Library. The 4.18. .m 


said Henry K. List, Michael Reilly, John McLure,--— 


+ : 9John Slack, Sr.,. 
George W. Franzheim and Simon Horkheimer agreeing #"¢ others, 
to indemnity the State against the expenses thereby in- Joh" J, Jacob 
curred.” 





“2. All acts and parts of acts in conflict with the pro- 
visions of this act are hereby repealed.” 

We think it unnecessary in this case, to enquire into 
the character and effect of the agreement of List and 
others. Whether the agreement recited amounts to a 
binding contract which could be enforced against List 
and others in case of non-performance, or whether it was 
a mere voluntary assurance or agreement, that they 
would “furnish, &c.,” and “indemnify the State, &e.,” as 
a simple donation by them without having the effect of 
a binding contract on them if the seat of government 
should be temporarily removed to Wheeling, in our view 
-annot eftect this case, the agreement whatever its charac- 
ter or effect, being a mere recited inducement in the 
mind of the Legislature to pass the operative enactment 
itself. The preamble and act recite an agreement of 
List and others and that agreement of whatever charac- 
ter or effect must be presumed to have been understood 
by the Legislature, and whether it was such as they 
ought to have been satisfied with is not a subject of judi- 
cial enquiry in this case. The Legislature had the right 
to givesuch consideration to and reliance upon the agree- 
ment whether legally binding or capable of inforcement, 
or not, by legal procedure, as they deemed proper. If 
they chose to rely upon the honor, alone, of List and 
others, to any extent, they had the right todo so. If 
they chose to regard the agreement as amounting only 
to a proposed voluntary donation to the State, without 
requiring it to be carried with the ordinary form of bind- 
ing contracts, they had the right to do so. And whether 
they relied on the agreement in the passage of the act as 
binding in law or equity on List and others or binding 
only upon their honor we need not determine in our view 
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August Term, Of the case. The reasonable presumption is that the Leg 


John Slack, Sr,Slature estimated the agreement according to its effect. 
andothers. Certainly we are not authorized to presume that they 

Jobn J: J2ce did not do so. But if we were at liberty to suppose that 

the Legislature was mistaken as to the character and ef- 

fect-of the agreement of List and others, which may in 

part have constituted reasons or motives for the enacting 

clause of the act removing the seat of government to 

Wheeling until otherwise provided by law, still when 

the intent and purpose of the enactment is plainly and 

clearly expressed, and is manifestly unconditional any 

such mistake cannot invalidate or impair the effect of the 

act as to such purpose and object. Were acts of the 

Legislature subject to be impeached and declared void 

because the courts might deem the reasons or motives of 

their enactment mistaken or unsatisfactory, there would 

be but little certainty as to the validity of statutes upon 

any subject, and as little security to the rights of prop- 

erty or other things dependent thereon. But from any- 

thing that appears in this cause there is no reason to be- 

lieve the agreement will not be complied with by. List 

and others or that they have not done so. For aught 

that appears the Governor had in his possession and con- 

trol without cost to the State in proper time all the 

means necessary to enable him to remove thearchives, &c., 

of the government to Wheeling, &e. The bill was 

. sworn to on the 20th day of March, 1875, and the order 
of injunction, made by the circuit judge was made on 

the 30th day of March, 1875. It seems that the injune- 

tion did not take effect until the 30th of April, 1875 

when bond and security were given under the order of 

injunction. Butit is clear from the face of the act, that 

the validity and operation thereof, is not as to the re- 

moval of the seat of government made dependent or con- 

ditional upon the said List and others performing said 

agreement. Nor does the act make the performance of 
said agreement a proviso, exception, condition or saving, 
so as to operate upon the effect of the act touching the re- 
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moval of the seat of government to Wheeling, at the 


; > +] ; r 6 ¢ Ms a 
time specified in the body of the act. “To introduce inj3n sick, sr 


the enacting part an exception, not there to be found; 
and which, if intended, might have been so easily intro- 
duced and expressed, is, we think, to curtail 
and abridge the meaning of plain words in a 
manner which no rule of construction warrants.” 
Potter’s Dwarris on Statutes, &e., 269. The per- 
formance by List and others, of the agreement recited 
is not made a condition precedent to the operation of the 
act. But the Legislature, absolutely and certainly, by 
the act, removed the seat of government to Wheeling 
until otherwise provided by law—the removal and loca- 
tion to take effect “on and after ninety days from and af- 
ter the passage of the act.” But from the face of the 
act, preamble and title, there was no agreement that the 
seat of government should remain or continue at Wheel- 
ing longer than the Legislature should deem it proper, 
and consistent with the public interest and convenience— 
that the simple meaning and purport of the whole act, 
in this respect, was, and is, that the Legislature was and 
should be left free to remove the seat of government from 
Wheeling to any other point, and at any time after the 
act took effect. We, however, do not deem it important 
to the validity of the act that the agreement of List and 
others should constitute a binding agreement upon them. 
It is the duty of the Legislature to provide, protect and 
save the pecuniary as well as other interest, and welfare 
of the State. The Legislature, reciting in the preamble 
as they did, that the capital of the State should be lo- 
cated at a more accessible and convenient point than 
Charleston, and, as we are bound to presume, deeming 
Wheeling such a point, for temporary location, and also 
reciting the other matters contained in the preamble, 
passed the act. We see no prohibition against the right 
and power of the Legislature to pass the act under such 
circumstances. Whether it was expedient or good policy 
for the Legislature to do so, or not, we are not at liberty 
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to determine. Even though the expectations of the 
Legislature should be disappointed, as to the means con- 
templated to be furnished by List and others, or in the 
procurement thereof, otherwise, for the removal of the 
archives, &c., of the government, to the city of Wheel- 
ing, this would not invalidate the substantive, direct, 
and independent enactment, removing the seat of gov- 
ernment to Wheeling, at the time specified in the act, 
though it might subject the officers and people of the 
State to temporary inconvenience and occasion the neces- 
sity of additional legislation. The clause removing the 
seat of government to Wheeling is absolute in its terms 
and effect, and is in nowise conditional or dependent 
upon any other recital or provision in the preamble or 
act. The preamble may be consulted in some cases to 
ascertain the intention of the Legislature. But it is 
chiefly from the main body, the purview of the act, 
that the will of the Legislature is to be learned ; and 
when this is clear and express the preamble will not pre- 
vail to contradict it. Absoluta sententia expositore non 
indiget. ‘This is the case,” says Lord Coke, “when 
the words are plain, without seruple, and absolute with- 
out any saving.” Sedg. Stat.on Con. Law, 58. The 

clause at the end of the first section of the act is as fol- 
lows: “The said Henry K. List, Michael Reilly, John 
McLure, George W. Franzheim and Simon Horkheimer 
agreeing to indemnify the State against the expenses 
thereby incurred,” is a mere recital of what these persons 
did, and is no more a condition precedent, proviso 
or saving in the connection in which it is found than 
if it were a part of the preamble only, and is no more ¢ 

restriction upon the enactment than if it existed in the 
preamble only. 

The Legislature was not content to rely absolutely 
on the agreement of List and others; but expressly 
authorized the Governor “to cause suitable aecommoda- 
tions to be prepared in the city of Wheeling for the sev- 








OF WEST VIRGINIA. 633 


legislative, executive and judicial departments, and to 4,,(3°% 


ust Term. 
remove thereto, and cause to be placed and arranged, they..5 stack, sv., 
books, papers and movable property, now in the city of *m¢ others 
Charleston, belonging to the several State offices, in- 7obn 7, Jaco 
cluding the State library.” It may be argued, with much 
force, that this conferred on the Governor such power to 
contract as is contemplated by that part of section thirty- 
eight of article six of the constitution, which is in these 
words, viz: “Nor shall any Legislature authorize the 
payment of any claim, or part thereof, hereafter created 
against the State, under any agreement or contract made, 
without express authority of law, and all such unau- 
thorized agreements shall be null and void.” But 
whether it does authorize such contract, or not, it is 
not uncommon for persons to supply the needs of the 
government or its different departments without con- 
tracts, relying on the voluntary justice of the State 
to pay reasonably therefor. And such transactions have 
been regarded as not within the true meaning of the said 
thirty-eighth section, and such voluntary payments have 
been made with the approval of all departments of the 
government. According to our understanding, that part 
of the said thirty-eighth section only applies to claims 
based on agreements or contracts made without express 
authority of law, and the section declares such unau- 
thorized agreements null and void. It does not apply 
to claims predicated upon simple justice and right, and 
never was intended to prevent the Legislature from vol- 
untarily doing justice and right where the claim is not 
predicated on a contract made without express authority 
of law. An opposite construction, it seems to us, would 
be against the spirit and policy of the provision itself, if 
not its very letter, and would necessarily operate great 
evil and injury in the daily as well as periodical opera- 
tions of the government in its different departments ; 
and would, in fact, necessarily greatly embarrass, if not 
completely obstruct, the successful operation of the gov- 
ernment, which was not intended by said section. We 
80 
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maturely considered the said provision of said thirtieth 


‘section as to its true meaning more than a year ago in 


the case of Preston & Shields v. Bennett, Auditor, ante, 
and then arrived at the same conclusion in reference 
thereto as now, and as above declared, but it did not be- 
come necessary to the decision of the questions arising 
in that case to state our conclusion thereon, and there- 
fore it was not then incorporated into the opinion in that 
case. We think the principles in Cooley’s Con. Lim., 
side page 178, 179, and 2 Gray (Mass.) 98, 99, relied on 
in argument by plaintiffs’ counsel, do not apply to the 
question whether the Legislature wisely exercised its 
judgment as to the truth or effect, in whole or in part, 
of the facts recited in the preamble and act alleged or 
supposed to have induced the enactment of the law in 
question. Notwithstanding the industry and zeal of the 
learned counsel for the the plaintiffs, supplemented by 
our own research, they furnished no authority, and we 
have found none, authorizing us to look into the pream- 
ble or recitals of an act foralleged or supposed fraud, mis- 
takes or errors of judgment in the Legislature upon 
which to declare the enactmeut of the Legislature void, 
or that would justify us in declaring it void for such 
cause. The absence of authority on the subject at this 
late and fruitful day in the history of our jurisprudence, 
apart from the manifest policy of the subject, is strongly 
persuasive that no such principle prevails in the law of 
this country. And we are of opinion that it would be 
dangerous, in the extreme, for us to declare such a prin- 
ciple to be law. But if we, as a court, could, properly, 
look into the facts which may have influenced the Legis- 
lature to pass the act in question, we find nothing recited 
in the preamble, or any part of the act, or otherwise es- 
tablished by the record, which would warrant us in hold- 
ing that the Legislature was mistaken as to any such 
facts, or that if they had possessed any more accurate or 
extensive knowledge upon the subject than they did, 
such knowledge would have prevented them from enact- 
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ing the law, or induced them to modify its provisions. 
It isalsoargued by counsel of plaintiffs that the act in ques- 
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tion is unconstitutional and void, becauseit shows upon its 24 others, 


face that the Legislature was induced to pass it by reason of 
pecuniary considerations. In considering this question 
we refer to the recitals and contents of the preamble of 
the act, which we have already set forth, and consider 
how far we may inquire into the questions which the ar- 
gument presents. Both the Constitution and statute sub- 
stantially prohibit members of the Legislature from tak- 
ing a bribe, or from receiving, for themselves, any bene- 
fit to influence their action as such members. But it is 
one of the important objects of legislation to receive 
benefits to the State, and diminish,‘as far as possible, the 
burdens of taxation. Courts will not presume fraudu- 
lent intent and corrupt purposes in the Legislature, but 
will presume the contrary. “ ‘The motives of a member 
of the legislature in moving, or of a body of which he 
is a member, in passing, a legislative act is not a proper 
subject of inquiry.” Harpending v. Haight, 39 Cal., 
189, 2C2; 30Cal., 596. Inthecase of Leev. The Bude and 
Torrington Junction Railway Co., L. R.C. P., vol. 6, 582, 
Judge Willes said: “ It was once said—I think in Ho- 
bart—that if an act of Parliament were to create a man 
judge in his own case, the court might disregard it. That 
dictum, however, stands as a warning, rather than an au- 
thority, to be followed. We sit bere as servants of the 
Queen and the legislature. Are we to act as regents 
over what is done by Parliament, with consent of the 
Queen, Lords and Commons? I deny that such author- 
ity exists. Ifan act of Parliament has been obtained 
improperly, it is for the legislature to correct it by re- 
pealing it; but so long as it exists as law, the courts are 
bound to obey it. The proceedings here are judicial, not 
autocratic, which they would be if we could make laws 
instead of administering them.” 

“From what examination has been given to this sub- 
ject, it appears that whether a statute is constitutional or 
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not is always a question of power; that is, whether the 
legislature, in the particular case, in respect to the sub- 


and others, ject matter of the act, the manner in which its object is 


John J. Jacob 
and others. 


to be accomplished, and the mode of enacting it, has 
kept within the constitutional limits and observed the 
constitutional conditions. If so, the courts are not at 
liberty to enquire into the proper exercise of the power 
in any case. They must assume that legislative discre- 
tion has been properly exercised.” Cooley’s Con. Lim., 
186, 187, and authorities there cited in note 1. “And, 
although it has sometimes been urged at the bar that 
the courts ought to enquire into the motives of 
the legislature when fraud and corruption were alleged, 
and annul their action if the allegation were established 
—the argument has in no case been acceded to by the ju- 
diciary and they have never allowed the enquiry to be 
entered upon.” Same authority page 187. Mayor, &e., 
of Balto, v. State ex rel, &e., 15 Md. 376; The Sunbury 
and Erie Railroad Company v. Cooper, 33 Penn. St., 
278. In this last case, the Judge who delivered the opin- 
ion of the court, on page 284, says: “Here, again, and 
under another aspect, the sincerity and honesty of the 
legislature, in the performance of their duties, is attemp- 
ted to be made a question of judicial cognizance ; and 
again we say, that we have no jurisdiction of such a ques- 
tion, and can have no right to express an official opinion 
in relation to it. Official morality in us requires that we 
shall not assume authority to judge of the official moral- 
ity of the legislature. For the faithfulness and honesty of 
their public acts, we repeat, they are responsible to the pub- 
lic alone, and not by means of a trial before the courts.” 
In the same case, on page 286, the same judge, in speak- 
ing for the court, says: ‘Acts that are not forbidden by 
the constitution, in form or substance cannot be consti- 
tutionally condemned because of the motives which in- 


duce them: No human conduct could stand such a test, 
and no human skill could be trusted to apply it. If we 
should attempt it here, it might weil be asked: ‘Who 
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art thon that judgest another man’s servants? To his 
own master he standeth or falleth.’” People v. Draper 
15 N. Y., 545, 555; Wright v. Defries, 8 Ind., 302; 
Colloch v. State, 11 Ind., 481; Railroad Company vt. 
County of Otoe, 16 Wall., (Sup. Ct. U.S.) 667; Bridges v. 
Shalleross, 6 W. Va. 562—“The legislature may enact any 
Jaw that is not forbidden by the fundamental law of the 
land. Ifthe Federal or State Constitution does not in 
express terms, or by necessary implication, forbid the 
exercise of such power, the enactment must be adjudged 
valid and enforcible as a law. Johnson v. Higgins, 3 
Metce., (Ky.) 566, 567, and also that the judiciary cannot 
enquire into the motives and necessities which may have 
superinduced the enactment of the law.” In Sedgwick 
on the Construction of Statutory and Constitutional 
Law, 2d edition, Pomeroy’s Notes, it is said: “There 
may be, there always will be, questions not only as to the 
expediency, but the justice, of laws. But questions of 
public policy and State necessity are not meant to be as- 
signed to the dominion of the courts ; and I cannot but 
think it unfortunate for the real influence of the judi- 
ciary that this authority has ever been claimed for them. 
The right of construction, the right of applying consti- 
tutional restrictions, are vast powers which it will al- 
ways require great sagacity and intelligence to exercise. 
Let the judiciary rest contented with its acknowlec ged 
prerogatives, and not attempt to arrogate an. authority 
so vague and so dangerous as the power to define and de- 
elare the doctrines of natural Jaw and abstract right. 
pp. 155, 156. In the same book, pp. 156 and 157, it is 
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said; “In a case, where it was contended that an act of 


the legislature of New Jersey was void against natural 
justice, Mr. Justice Baldwin, of the Supreme Court of 
the United States used this tei guage: “We cannot de- 
clare a legislative act void because it conflicts with our 
opinion, of policy, expediency and justice. We are not 
the guardians of the rights of the people of the State, 
unless they are secured by some constitutional provision 
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which comes within our judicial cognizance. The rem- 


edy for unwise or oppressive legislation, within constitu- 


tional bounds, is by an appeal to the justice and patriot- 
ism of the representatives of the people. If this fail, the 
people, in their sovereign capacity, can correct the evil ; 
but courts cannot assume their rights. There is no par- 
amount and supreme law which defines the law of na- 
ture, or settles those great principles of legislation which 
are said to control State legislatures in the exercise of 
the powers conferred on them by the people and the 
constitution.” Bennett v. Boggs, 1 Baldwin, 74 and 75; 
Cochran v. Van. Surley, 20 Wend, (N. Y.) 381. See 
pages 157 and 158 of Sedgwick’s work, above cited. In 
the same book, the author, on page 158, says: “In alate 
case in Pennsylvania, the whole subject was reviewed by 
Judge Black, of the supreme court, and he said: 
“Weare urged to hold that a law,.thotigh not pro- 
hibited, is said if it violate the spirit of our institutions, 
or impairs any of those rights which it is the object of a 
free government to protect ; and to declare it unconsti- 
tutional if it be wrong and unjust. But we cannot do 
this. It would be assuming a right to change the Con- 
stitution ; to supply what we might conceive to be its 
defects ; to fill up every casus omissus; and to interpo- 
late into it whatever in our opinion, ought to have been 
put there by its framers. The Constitution has given us 
a list of things which the Legislature may not do. If 
we extend that list, we alter the instrument ; we become 
ourselves the aggressors, and violate both the letter and 
spirit of the organic law as grossly as the Legislature 
possibly could. If we ean add to the reserved rights of 
the people, we can take them away ; if we can amend we 
can mar; if we can remove the landmarks which we 
find established, we can obliterate them; if we can 
change the Constitution in any particular, there is noth- 
ing but our own will to prevent us from demolishing it 
entirely. The great powers given to the legislature are 
liable to be abused. But this is inseparable from the 
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to answer its legitimate ends, and at the same time inca- 
pable of mischief. No political system can be made so 
perfect that its rulers will always hold to the true course. 
In the very best a great deal must be trusted to those who 
administer it. In ours the people have given larger 
powers to the legislature, and relied for the faithful exe- 
cution of them on the wisdom and honesty of that de- 
partment and on the direct accountability of the mem- 
bers to their constituents. There is no shadow of reason 
for supposing that the mere abuse of power was meant to 
be corrected by the judiciary.” Sharpless v. The Mayor, &c., 
21 Penn 147,162. Sedgwick in his said work p. 159 lays 
down this proposition, “That it is the right and duty of 
the judiciary to repress and confine the legislative body 
within the true limits of the law making power ; but 
that they have no right whatever to set aside, to arrest, 
or nullify a law passed in relation to a subject within the 
scope of the legislative authority, on the ground that it 
conflicts with their notions of natural right, abstract 
justice or sound morality ;”’ Wade v. The City of Rich- 
mond, 18 Gratt. 183. 

From the foregoing authorities it appears that we have 
no authority to inquire into or set aside an act of the 
Legislature for alleged fraud on the part of the Legisla- 
ture or because we might think the act, in whole, or in 
pari, impolitie or contrary to good morals or public pol- 
icy. But we are bound to consider in this case that the 
agreement recited in the preamble and act was recognized 
by the Legislature for the good of the State, and as tend- 
ing to lighten the burdens of the people and not as being 
mala fides. They declare in the preamble that it appears 
to the Legislature that the capital of the State should be 
located at a more convenient or accessible point and in 
effect also declared that Wheeling, in their opinion, was 
that point for temporary location. And we are not at 
liberty to attribute to the Legislature other than proper 
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motives and purposes as to said agreement. Weare fully 


Jonn Slack, Sr,2Uthorized to presume that the said recited agreement 
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was recognized by the Legislature only for proper and 
legitimate purposes of State, and not for corrupt and 
improper purposes. 

It is argued by plaintiffs’ counsel that the sixth article 
of the Constitution provides, “that the seat of govern- 
shall be at Charleston, until otherwise provided by law,” 
and that this section contemplates that the seat of gov- 
ernment shall remain at Charleston until it is perma- 
nently located elsewhere, by law, and that a temporary 
removal from Charleston to any other point is not con- 
templated or within the scope or authority conferred by 
the section. The effect of the argument, as it seems to 
us, is, substantially, that under this section there can be 
but one removal and location of the seat of government, 
and when that is effected, the power of the Legislature 
upon the subject is exhausted, no matter how great the 
public convenience and necessities that might require 
another removal. We cannot give our assent to this 
position. Itseems to us from the plain reading of the 
section that it was not intended to be restrictive upon the 
Legislature in any respect, but to give to the Legisla- 
ture full power and control over the seat of government 
so that they might remove it at any time from Charles- 
ton, or any other place, at which it might be located by 
law. 

Leaving out the word “permanent” in this section, 
which was employed in the section of the former Con- 
stitution, upon this subject, was manifestly intended to 
avoid all possible ground for controversy as to the right 
and authority of the Legislature to remove the seat of 
government at any time and to any place. 


It is further argued and insisted, by the counsel for 
the plaintiffs, that the said act is unconstitutional and 
void because the title of the act does express the object 
of the act, according to the'true intent and meaning of 
the thirtieth section of the sixth article of the Constitu- 
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tion of this State. That part of said thirtieth section 
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these words: ‘No act hereafter passed, shall embrace 
more than one object, and that shall be expressed in the 
title. But if any object shall be embraced in an act 
which is not so expressed, the act shall be void only as 
to so much thereof as shall not be so expressed.” The 
supreme court of Louisiana, speaking of the former prac- 
tice said: “The title of an act often afforded no clue to 
its contents. Important general principles were found 
placed in acts, private or local, in their operation; pro- 
visions concerning matters of practice or judicial pro- 
ceedings were sometimes included in the same statute 


and others, 


Vv. 
John J. Jacob 
and others. 


with matters entirely foreign to them, the result of which , 


was that on many important subjects the statute law had 
become almost unintelligible, as they whose duty it has 
been to examine or act under it can well testify. To 
prevent any further accumulation to this chaotic mass 
was the object of the constitutional provision under con- 
sideration.” Walker v. Caldwell, 4 La., An., 298; Cool- 
ey’s Con. Lim., 3rd ed., top page, 142. The supreme 
court of Michigan say: “The history and purposes of this 
constitutional provision are too well understood to re- 
quire any elucidation at our hands. The practice of 
bringing together into one bill subjects diverse in their 
nature and having no necessary connection, with a view 
to combine, in their favor, the advocates of all, and thus 
secure the passage of several measures, noone of which 
could succeed upon its own merits, was one both corrup- 
tive of the legislator and dangerovs to the State. It 
was scarcely more so, however, than another practice, 
also intended to be remedied by this provision, by which, 
through dextrous management, clauses were inserted in 
bills of which the title gave no intimation, and their pas- 
sage secured through legislative bodies whose members 
were not generally-aware of their intention and effect. 
There was no design by this clause to embarrass legislation 
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John Slack, S;,204 operation, and thus multiplying their number &c.” 
and others, People v. Mahaney. 13 Mich. 494; Cooley on Con. Lim. 
Jon a” 142. The supreme court of lowasay: “The intent of 
this provision of the Constitution was to prevent the 

union, in the same act, of incongruous matters, and of 
objects having no connection, or relation. And with 
this was designed to prevent surprise in legislation, by 
having matter of one nature embraced in a bill where 
the title expressed another.” State v. County Judge, of 
Davis Co. 2 Towa, 282 ; Cooley on Con. Lim. 143. Judge 
Cooley top page 143 of his work says, “the general pur- 
pose of these provisions is accomplished when a law has 
but one general object which is tairly indicated by its 
title. To require every end and means necessary, or 
convenient, tor the accomplishment of this general object 
to be previded for by a separate act relating to that alone, 
would not only be unreasonable, but would actually ren- 
der legislation impossible. It has, accordingly, been 
held that the title of ‘an act to establish a police govern- 
ment for the city of Detroit,’ was not objectionable for 
its generality, and that all matters properly connected 
with the establishment and efficiency of such a govern- 
ment, including taxation for its support, and courts for 
the examination and trial of offenders, might, constitu- 
tionally, be included in the bill under this general title. 
Under any different ruling it was said, “the police gov- 
ernment of a city could not be organized without a dis- 
tinct act for each specific duty to be devolved upon it, 
and these could not be passed until a multitude of other 
statutes had taken the same duties from other officers be- 
fore performing them. And these several statutes, frag- 
mentary as they must necessarily be, would often fail of 
the intended object, from the inherent difficulties in ex- 
pressing the legislative will thus restricted to such narrow 
bounds. People v. Mahaney, 13 Mich. 495. The gener- 
ality of a title is therefore no objection to it, so long as it 
is not made a cover to legislation, incongruous in itself, 
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having a necessary or proper connection.” Coodley’s Con. 53.7 sick, sr, 
Lim. top page 145 further says: “The repeal of a *mdothers, 


John J. Jacob 
and others. 


statute, on a given subject, it is held, is properly con- 
nected with the subject matter of a new statute on the 
same subject ; and, therefore, a repealing section in the 
new statute is valid, notwithstanding the title is silent 
on that subject. So an act to incorporate a railroad 
company, it has been held, may authorize counties to 
subscribe to its stock, or otherwise aid in the construc- 
tion of the road. So an act to incorporate the Fireman’s 
Benevolent Association, may lawfully include under its 
title, provisions for levying a tax upon the income of for- 
eign insurance companies, at the place of its location, 
for the benefit of the corporation. So an act to provide 
a homestead for widows and children was held valid, 
though what it provided for was the pecuniary means 
sufficient to purchase a homestead. So an act ‘to regu- 
late proceedings in the county court,’ was held to pro- 
perly embrace a provision giving an appeal to the dis- 
trict court, and regulating the proceedings therein on the 
appeal. So an act entitled ‘an act for the more uniform 
doing of township business’ may properly provide for 
the organization of townships. So it is held that the 
changing the boundaries of existing counties, is a matter 
properly connected with the subject of forming new 
counties out of those existing. So a provision for the 
organization and sitting of courts in new counties is 
properly connected with the subject of the formation of 
such counties, and may be ineluded in ‘an act to author- 
ize the formation of new counties and to change county 
boundaries.’” Many other cases which have been adju- 
dicated on this subject are cited in Cooley’s Con. Lim. 
3d ed. 166, 167. 

“There has been a general disposition to construe the 
constitutional provision liberally, rather than to embar- 
rass legislation by a construction where strictness is un- 
necessary to the accomplishment of the beneficial pur- 
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of New York that “if the title of an act fairly and rea- 
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poses for which it has been adopted.” Cvooley’s Con. 
Lim., top page 146. It has been said to be improper to 
give this provision “too rigorous and technical a con- 
struction.” “Tf, in applying it, we should follow the rules 
of a nice and fastidious verbal criticism, we should often 
frustrate the action of the legislature, without fulfilling 
the intention of the framers of the Constitution.” Sedg. 
on Const. and Stat. Law, 2d ed.; Pomeroy’s notes 520, 521, 
522. This Court had this section of the Constitution 
under consideration in the case of Shields and Preston v. 
Bennett, Auditor, ante. And in that case the Court 
held, as stated in the syllabus, that “the most liberal 
construction favorable to the validity of legislation which 
the language of the provisions admits should be adopted. 
When the principal object of an act is expressed in the 
title, and the act embraces with such principal object 
other auxiliary objects, the act, if not otherwise objec- 
tionable, is valid, not only as to the principal, but like- 
wise as to the auxiliary objects. Generally, the language 
of a title should be construed in its most comprehensive 
sense.” 

Section thirty-seveu of article two of the constitution 
ot Kentucky declares that “no law enacted by the Gen- 
eral Assembly shall relate to more than one subject, and 
that shall be expressed in the title.’ In the case of 
Johnson v. Higgins, 3 Mete. (Ky.) 566, 567, it was held 
by the supreme court of appeals of Kentucky that “ no 
provision of a statute relating directly or indirectly to 
the subject expressed in the title, having a natural con- 
nection therewith, and not foreign to the same, should 
be deemed within the inhibition of section thirty-seven 
of article two of the constitution of Kentucky. The 
section should receive a reasonable, and not a technical 
construction.” In the matter of Petition of Ferdinand 
Mayer, 50 N. Y., 504, it was held by the court of appeals 


sonably announces the subject, and that a single one, and 
if the various parts thereof have respect, or relate, to 
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that subject, the provision of the constitution that no 4,13 her. 
local or private bill shall embrace more than one sub-3)) 0 siack, sr, 
ject, and that shall be expressed in its title, (state con- 4 others 
stitution, article three, section 16,) is complied with, Joby J, Jacob 
The degree of relationship of each provision is not ma- 

terial if it legitimately tends to the accomplishment of 

the general purpose.” In the case of The People ex rel. 

The City of Rochester v. Martin Briggs, 50 N. Y., 553, 

it was held that “every presumption is in favor of the 

validity of legislative acts, and they are to be upheld, 

unless there is a substantial departure from the organic 

law. In order to comply with that provision of the 
constitution which declares that no local or private bill 

which may be passed shall embrace more than one sub- 

ject, and that shall be expressed in the title, (State Con., 

article three, section sixteen,) it is not requisite that the 

most expressive title shall be adopted, nor will courts 

criticise too rigidly the details of a bill to find extraneous 

matter. The degree of particularity with which the title 

of an act is to express its subject rests in the discretion 

of the Legislature. When the title of a local or private 

act expresses a general purpose or object, all matters 

fairly and reasonably connected with it and all measures 





which may facilitate its accomplishment, are proper to be 
incurporated into the act, and are germaine to the title.” 
In the last named case, the court cites, in its opinion, the 
case in 2 Mete. (Ky.,) 219, in which it was Aeld that in 
the act entitled, “An act to amend the charter of the 
Cincinnati and Covington Bridge Co.,” a provision that 
the bridge company might sell, and the city of Coving- 
ton might subscribe for $100,000 of the stock, and sell 
the bonds to the city, and levy a tax to pay them, was 
valid. The court said: “None of the provisions of a 
statute should be regarded as unconstitutional, when they 
relate directly or indirectly to the same subject expressed 
in the title. * * * The power to sell the stock 
of the city of Covington requires that a power should 
be conferred on the latter to subscribe and pay for it, for 
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without such a power, the power to sell would be nuga- 
tory. The subject is the same.” In the case of O’ Lary 
v. Cook Co., 28 Tll., 534, under an act entitled “An act to 
incorporate the North-western University,” it was held 
that a clause in the act incorporating the college, pro- 
hibiting the sale of ardent spirits within a distance of four 
miles, was so germaine to the primary object of the char- 
ter as to be properly included within it.” See the case 
referred to in 50 N. Y., 564, and 3d ed. of Cooley on 
Con. Lim., 147. In the case of Blood v. Mereelliot, 53 
Pa. St. 391, it was held by the Supreme Court of Penn- 
sylvania, that under the title of an act entitled “An act 
to increase the boundaries of Forest county,” provisions 
for the location for the county seat, and procuring dona- 
tions for erecting county buildings, were connected with 
the subject expressed in the title.’ This case is also 
cited in 50 N. Y., 564 and 565. The constitution of 
Peunsylvania, under which the above decision was made, 
declares that “No bill shall be passed by the legislature 
containing more than one object, which shall be clearly 
expressed in the title, except appropriation bills.” See 
case of Thomasson v. The State, 15 Ind., 455, and Chiles 
v. Drake, 2 Mete., (Ky.,) 150, cited in the case in 53 Pa. 
St. In the case of Parkinson v. The State of Maryland, 
14 Md., 185, it was held by the court of appeals of that 
State, that, “The fact that giving is made an offense in 
the body of the act, whilst the fitle prohibits the sale 
does not render the act unconstitutional under section 
seventeen, of article three of the constitution, which 
provides that ‘every law enacted by the legislature shall 
embrace but one subject, and that shal! be described in the 
title’ ” In the case of Inkster v. Carver, 16 Mich., 488, 
the supreme court of Michigan, of which Cooley, Ch. 
J., was one, in its opinion, says: “The act approved 
March 15, 1867, is claimed to be in conflict with that pro- 
vision of the constitution which declares that no law 
shall embrace more than one object, which shall be ex- 
pressed in its title. Before the court will declare the 
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nancy of the law to the constitution must be manifest ;\3nn siack, Sr. 
and if the conflict is supposed to arise from any peculiar "4 others, 
interpretation of the act, the law should be sustained 7ohy 3,220" 
and such interpretation overruled, unless the particular 
interpretation is imperatively required.” In the case of 
Mills v. Charleton, 29 Wis., 400, 9 Am. Rep. 578, Dixon, 
C. J., in delivering the opinion of the court, declares 
that “it is the general subject of the act, of which the 
constitution speaks,” and also that “The court 
is not to set aside or declare an act void be- 
cause the subject was not as fully, or as une- 
quivocally expressed as it might otherwise have been. 
A liberal rule of interpretation must prevail in this re- 
spect, not only for the reason just stated, but because the 
proposition is to strike down and defeat the act of the 
Legislature, which can never be done upon slight or un- 
tenable grounds. It is a truth which has been often as- 
serted and often acted upon by the courts, that to justify 
the annulling of a statute by judicial sentence the viola- 
tion of the Constitution must be clear and unmistakable.” 
See in 9 Am. Rep. 582, 583. See also City of St. Louis 
v. Henry Tiefel, 42 Mo. 578. In the last named case it 
was held by the supreme court of Missouri that, “The 
intention of the thirty-second section of article four of 
the constitution of that state which declares that no law 
enacted by the general assembly shall relate to more than 
one subject, and that shall be expressed in the title ; but 
if any subject embraced in the act be not expressed in 
the title, such act shall be void only as to so much there- 
ofasis not so expressed,” was to prevent surprise or fraud 
upon the members of the Legislature by means often re- 
sorted to in the provisions of bills, of inserting matters 
ot which the title gave no intimation; and also to stop 
the vicious and corruptive system of “log-rolling,” and to 





prevent the conjoining in the same act of incongruous 
matters and of subjects having no legitimate connection 
or relation to each other ; and if the title of an original 
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act is sufficient to embrace the provisions contained in 
an amendatory act, it will be good, and it need not be 
enquired whether the title of the amendatory act would 
of itself be sufficient. It is plain however, that the use 
of the words “other purposes” which have been exten- 
sively used in the title to acts to cover any and every 
thing whether connected with the main question indica- 
ted by the title or not, can no longer be of any avail.” 
It will be observed that there is very great stmilarity be- 
tween the section of the Missouri constitution and the 
section of our Constitution under consideratign. Per- 
haps it may be safely said that in substance there is no 
material difference. 

It appears to us from the authorities above quoted and 
cited that in considering whether an act of the Legisla- 
ture is repugnant to the said thirtieth section of the sixth 
article of our State Constitution the said section must be 
construed liberally in favor of the act—that it is the 
duty of the court in considering whether the object of 
the act is expressed in the title to lean in favor of sus- 
taining the validity of the act, and to declare its validi- 
ty unless its unconstitutionality is established and made 
manifest and clear beyond all reasonable doubt. It is 
the general object of the act of which this section of the 
Constitution speaks. If this section of the Constitution 
were to receive from the courts a strict technical con- 
struction it is manifest that enormous evil and injury 
would result—Many of the most important acts of legis- 
lation—acts involving rights of property, &e., would be 
stricken down by the courts. The enormous evils that 
would result from such a construction would far over- 
balance any good to be derived therefrom. A most lib- 
eral construction of the section in favor of acts of the 
Legislature will secure the general object and purpose of 
the sectiun and any other construction would be disas- 
terous in the extreme. As we have seen in the state- 
ment of this case section twenty-two, article four of the 
Constitution of this State of 1863, provided that the 
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seat of government shall be at the city of Wheeling, \ 18 em, 


until a permanent seat of government be established by; sack sr, 
law.” It is a part of the history of the state nother, 
that the seat of government did remain at the 7ohnJ. Jacob 
city of Wheeling until it was removed therefrom 

by virtue of the provisions of an act of the Legislature, 

passed February 26, 1869, chapter seventy-three, enti- 

tled “ An act permanently locating the seat of govern- 

ment for this State.” This act provided, in its first sec- 

tion, that the permanent seat of government for this 

State is hereby located at the town of Charleston, in the 

county of Kanawha. The act took effect on the Ist day 

of April, 1870. The Constitution of the State of 1872, 

in the twentieth section of article six, provides that “ the 

seat of government shall be at Charleston until other- 

wise provided by law.” It will be observed that the 

word temporarily is employed in the title of the act of 

February 20, 1875, in the same connection except as to 
place as the word permanent is employed in the title of 
the act permanently locating the seat of government. 
The title of the act is “An act to remove the seat of gov- 
ernment temporarily to Wheeling.” The preamble to 
the act is: ‘ Whereas, Henry K. List, Michael Reilly, 
John McLure, George W. Franzheim and Simon Hork- 
heimer, citizens of Wheeling, have agreed to furnish the 





State, without cost thereto, suitable accommodations in 
said city for the Legislative, Executive and Judicial 
departments of the State, including the State Library, 
should the seat of government of the State, be removed 
temporarily to said city ;” and “ whereas, it appears to 
the Legislature that the Capital of the State should be 
located at a more accessible point : therefore,” (then fol- 
lows the enacting clause,) “ Be it enacted by the Legis- 
lature of West Virginia: 1. That on and after the ex- 
piration of ninety days from and after the passage of this 
act, until hereafter otherwise provided by law, the seat 
of government of the State of West Virginia shall be 


at the city of Wheeling,” &c. We think the word fem- 
§2 
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porarily, under the rules we have quoted in relation to 
construiag the words of a statute, was used and em- 
ployed in the title of the act, in its most familiar signifi- 
cation and import, or natural and ordinary meaning, and 
in contradistinction to permanent or any definite period 
of time, and not in a technical sense. 

Statute laws are written to be understood by the peo- 
ple of the state for whose government they are enacted. 
And generally, in interpreting the language employed in 
an act of the Legislature, the language employed, as we 
have seen, should be construed according to its ordinary 
meaning. If we turn to the dictionaries we find that 
Noah Webster, in the unabridged edition of that work of 
1855, the latest to which we now have access, defines the 
word temporary thus: “ Lasting for a time only ; exist- 
ing or continuing for a limited time:—as, the patient has 
obtained temporary relief—there is a temporary cessa- 





tion of hostilities—there is a temporary supply of. pro- 
visions. In times of great danger Rome appointed a tem- 
porary dictator.” These are all the definitions and illus- 
trations of the word given by Webster. Dr. Worcester, 
in the edition of his work of 1870, defines the word 
temporary substantially the same, thus: “ Lasting for 2 
limited time; not of long duration; only for a limited 
time; transitory.” It will be observed that nearly all 
these are separate definitions, and nearly all of them 
clearly indicate an undefined period of time. If a phy- 
sician says “the patient has obtained temporary relief,” 
he means that the patient has obtained such relief for an 
undefined time, which may be determined by a future 
uncertain contingency. So when a general speaks of a 
“temporary cessation of hostilities,” though in some 
cases the time may be prescribed, in others it is often in- 
definite. These definitions and examples of the word 
“ temporary,” and its use, correspond with our common 
understanding of the subject. Ifa man says he removes 
to Wheeling “temporarily,” or locates at Wheeling 
“temporarily,” he generally means that he removes or 
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locates there for an indefinite time, which he expects not 


to be permanent, but to be determined by some future,,,. 


contingency or event. 

In the constitution of Maryland there was a provision 
to thiseffect. “And the mayor and city council may 
provide, by ordinance, from time to time for the creation 
and government of such temporary additional po- 
lice, as they may deem necessary to preserve the public 
peace,” and the court of appeals of Maryland in deter- 
mining as to this provision say: “Now it is man- 
ifest, the power given to the mayor or city coun- 
eil is to create and govern a temporary addition- 
al police, and not a permanent police, as contra- 
distinguished from it. Moreover, the police which they 
are authorized to create, is not only temporary in its 
duration, but is to be additional to something already in 
existence, whenever from time to time, it may be neces- 
sary to summon it “fo preserve the peace.” * * * The 
very languageemployed clearly denotes, that the thing 


to be created was to be one of activity, of short dura- 


tion; and which, after having accomplished the purpose 
of its enrollment, was tobe disbanded into the general 
body of the community from which it was taken for the 
preservation ‘of the peace’ suddenly threatened to be, 
or actually disturbed.” Mayor, &e., of Balto. v. State 
ex rel, &e., 15 Md. 481. 

So in the title of the act of the Legislature in question 
it seems to us that “the removal of the seat of government 
temporarily to Wheeling” means simply, that the Legis- 
lature and List and others understood and contemplated 
that the removal of the seat of government to Wheeling 
should be for atime perhaps “not of long duration” 
and at any rate not permanently. The word “tempor- 
arily” as used in the preamble of the act in connection 
with the other parts of the preamble with which it is 
used means the same thing. 

And it seems to us the language in the enacting 
clause that “on and after the expiration of nintty days 
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from and after the passage of this act, until otherwise 
‘provided by law, the seat of government of the State of 
West Virginia shall be at the city of Wheeling” conveys 
the same idea. Ifthe word “temporarily” had been in- 
serted in the enacting clause in lieu of the words “until 


otherwise provided by law,” 


the object of the enacting 
clause would not have been more clearly expressed than 
as the clause stands in the act. Each phrase indicates 
the idea that a permanent location is not contemplated; 
and the act, at the same time, recognizes the constitu- 
tional principle that the location not definitely limited 
will continue until otherwise determined by legislation ; 
and is subject to removal from Wheeling at any time the 
Legislature may choose so to enact. 


It was urged in argument by the counsel for the 
plaintiffs that the title to the act might deceive and mis- 
lead members ofthe Legislature and was well calculated 
so todo. But we fail to see the force of the argument. 
Ifthe title to the act had said that the removal or loca- 
tion was for a specified period—as for ten years or any 
other certain period of time, while in fact the act in effect 
made the location permanent so far as the Legislature 
had the power to do so—that is to continue until the 
Legislature should otherwise enact, this might have de- 
ceived members of the Legislature who were so careless 
as to vote on the title without reading or hearing the act 
read. | 

Again, ifthe act in question in the enacting clause 
had fixed the period of the location in Wheeling at fifty 
years, or any other limited time, careless members would 
as likely have been deceived and misled by as the language 
of the act as it reads and was passed. And we under- 
stand counsel for plaintiffs to argue that if the time the 
seat of government should remain at Wheeling had been 
definitely fixed ata specified term of years, then the act as to 
time would have been unexceptionable. But the title tothe 
uct fixes no specific time to which the location at Wheeling 
is limited, but indicates that it was not intended to be per- 
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manent, and left it to the members of the legislature, as yi Term. 
in other cases of general titles, to examine the bill orjj tga sr, 
hear it read, for its details and provisions. Upon personal *"4 others, 
examination of the bill or hearing it read the members, 70234, Jaco» 
would have readily found that both in the preamble and 
enacting clause of the bill, the removal and location was 
not expected to be permanent, but was for a time con- 
templated to be determined or ended by future legisla- 
tion at the will of the Legislature. It is true that such 
legislation might never be had; but such was not the 
expectation indicated by the title, preamble or enacting 
clause. 
It is not improbable that owing to past alleged mis- 
understandings and contentions connected with the sub- 
ject of the seat’ of government of this State, and its re- 
moval growing, in part, out of matters alleged in the 
forepart of plaintiffs bill, the Legislature thought it 
proper to insert in the bill provisions clearly indicating 
that the removal of the seat of government to Wheeling 
should not be made by the act otherwise than to be sub- 
ject to removal and re-location again by the Legislature 
when public convenience, interest or necessity might, in 
the opinion of the Legislature, so require, as contempla- 
ted by the Constitution, so that no expectations could be 
created by the act in question in this case, which might 
be disappointed should removal or re-location be pro- 
vided for by future act. Upon consideration of the 
whole subject, it seems to us that the object of the act 
is sufficiently expressed in the title thereto. The Legis- 
lature, by the passage of the act, affirmed its constitution - 
ality. Legislators, before entering upon the performance 
of their duties as such, are sworn to support the Consti- 
tution of the State. And it must be presumed that in 
passing the act they affirmed its constitutionality under 
the solemn and binding obligation of their oaths. The 
Governor, the chief of the executive department of the 
4 State, has also, by his public act under his oath, to support 
the Constitution of the State, pronounced in favor of 
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Jonn Stack, sy,Chief Exeutive of the State have affirmed the constitu- 
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tionality of the act. While these facts are proper for 
our respectful consideration, still they are not con- 
elusive and binding upon us. It is our duty to pro- 
nounce our own solemn conviction as to the constitu- 
tionality of the act. And in the performance of that 
duty, after anxious deliberation upon the question we de- 
clare that in our opinion the said act of the Legislature, 
entitled “An act to remove the seat of government tem- 
porarily to Wheeling,” and passed on the 20th day of 
February, 1875, is constitutional and valid. 

It is, however, insisted by the defendants in argument 
before us that the bill does not on its face show sufficient 
matter to give a court of equity jurisdiction of the mat- 
ters and things therein alleged and to grant the relief 
prayed in the bill; that in fact a court of equity has no 
jurisdiction or authority to enjoin and restrain the Govy- 
ernor from the execution of said act of the Legislature 
until the question of the constitutionality of the act 
should be adjudicated and settled by such court; that 
the court in so doing invaded the constitutional prerog- 
atives of the Executive department in violation of the 
Constitution, and arrogated, to itself a jurisdiction and 
power which it does not possess under the Constitution 
and laws. The defendants claim that in this case the 
duty prescribed by the act is only ministerial, and that, 
in such case, the court has jurisdiction and authority to 
enjoin and prohibit the Governor from executing the act 
until the court finally determined and passed on the con- 
stitutionality thereof. This presents a grave and impor- 
tant question for our consideration and determination. 
But the plaintiffs’ counsel argued that we could not now 
consider this question of jurisdiction ; that the bill was 
not demurred to or objection taken to the jurisdiction in 
the court below by plea or answer and that, that ques- 
tion cannot now be considered by this Court. But we 
think upon the authority of the cases of Hudson v. Kline, 
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9 Gratt. 379; Armstrong’s Admr. v. Pitt, 13 Gratt. 243 5 . iit Ferm. 
Jones v. Bradshaw, 16 Gratt. 355, and Green & Suttle v.scimSiack, Sr. 
Massie, 21 Gratt. 356, that the plaintiffs’ objection is not sala cipine 
; . John J. Jacob 
well taken. In the last named case it was expressly © and others. 
held that “If at the hearing of a cause, the case made 
upon the pleadings and proofs, is one of which a court 
of equity has no jurisdiction, the bill should be dismiss- 
ed; though the defendant las made no objection to the 
jurisdiction, either by demurrer, plea or answer, but has 
defended himself on the merits. And in such a case an 
appellate court will reverse a decree in favor of the 
plaintiff and dismiss the bill though no objection to the 
jurisdiction was taken in the court below.” 
We proceed now to the consideration of the question 
of jurisdiction of a court of equity in this case as made 
by the defendant’s counsel as aforesaid. In order to ar- 
rive at a correct conclusion upon this question it is nec- 
essary to ascertain first what are the provisions of the 
Constitution of this State touching the different depart- 
ments of the government, and especially as to the Ex- 
ecutive and Judicial departments. Article five of the 
Constitution, which has but one section, provides that 
the Legislative, Executive and Judicial departments 
shall be separate and distinet, so that neither shall exer- 
cise the powers properly belonging to the others; nor 
shall any person exercise the powers of more than one 
of them at the same time, except that justices of the 
peace shall be eligible to the Legislature.” 
The first section of the sixth article of the Constitu- 
tion provides that “the legislative power shall be vested 
in a Senate and House of Delegates.” 
The first section of the seventh article of the Con- 
stitution provides that “the Executive department shall 
consist of a Governor, Secretary of State, State Super- 
intendent of Free Schools, Auditor, Treasurer and At- 
torney General, who shall be ex officio reporter of the 
Court of Appeals. * * They shall, except the at- 


torney General, reside at the seat of government during 
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Augut Term, their terms of office, and keep there the public records, 


oe Slack, 6,,,POoks and papers, pertaining to their respective offices, 
and others, and shall perform such duties as may be prescribed by 


John J. Jacob aw ?? 
and others. law . 


The fifth section of same article declares that “the 
chiet executive power shall be vested in the Governor, 
who shall take care that the laws be faithfully exe- 
cuted.” 

Section twelve declares that “the Governor shall be 
commander in chief of the military forces ot the State 
(except when they shall be called into the service of the 
United States) and may call out the same to execute the 
laws, suppress insurrection and repel invasion.” Power 
is also given him to grant reprieves and pardons after 
conviction. Power is also given him to convene the 
Legislature on extraordinary occasions. He is also 
granted a qualified veto power. A numberof other im- 
portant powers and duties are bestowed upon the Gover- 
nor by the Constitution which it is now unnecessary to 
specify. 

The eighth article of the Constitution, first section 
declares that the judicial power shall be vested in a su- 
preme court of appeals, and circuit courts, and the 
judges thereof ; in county and corporation courts, and in 
justices of the peace. 

The third section of the same article declares that 
the Supreme Court of Appeals shall have original juris- 
diction in cases of habeas corpus, mandamus, and prohibi- 
tion. It is granted appellate jurisdiction in civil cases, 
where the matters in controversy, exclusive of costs, is 
of greater value than $100 and in mandamus and a num- 
ber of other cases, civil and criminal, not necessary to 
name. 

The twelfth section of said article declares, among 
other things, that “the circuit courts, except in cases con- 
fided by this Constitution exclusively to some other 
tribunal, shall have original and general jurisdiction of 

- all matters at law, where the amount in controversy, ex- 
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clusive of interest, exceeds $50 * * and in all cases in 
equity,” and also mandamus and various other cases, civil 
and criminal, and appellate jurisdiction therein specified. 

The twenty-seventh section of same article confers 
upon the county court, which is composed of a president 
and ordinarily of two justices of the peace, among other 
things, original jurisdiction in cases of mandamus ; and 
in all suits in equity. 

Upon the passage of the act under consideration, it 
became the duty of the Governor, as the chief executive 
under the constitution, to determine for himself where 
the seat of government was, on and after the passage of 
the act. It was his duty to do so, in fidelity to his 
oath of office to support the constitution of the State ; 
and the constitution of the State unequivocally requires 
that he shall reside at the seat of government during his 
term of office, and keep there the public records of his 
office, and commands him, as the chief executive officer, 
in whom is vested the chief executive power, to “take 
care that the laws be faithfully executed.” In order to 
determine his constitutional duty in this respect he must 
of necessity exercise his discretion and best judgment. 
How else could he perform this constitutional duty ex- 
cept by passing upon the question as to whether the act 
of the Legislature was constitutional and valid, or un- 
constitutional and void? When he determined in his 
mind and conscience that the law was constitutional, it 
then devolved on him to execute it---the power and 
duty in this case being, in our opinion, clearly executive, 
requiring the exercise of discretion and judgment, on 
his part. In the case of the State of Mississippi v. John- 
son, President, Chief-Justice Chase, in delivering the 
opinion of the Supreme Court of the United States, 
says: “A ministerial duty, the performance of which 
may, in proper cases, be required of the head of a de- 
partment, by judicial process, is one in respect to which 
nothing is left to discretion. It is a simple, definite 
$3 
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duty, arising under conditions admitted or proved to ex- 
ist, and imposed by law.” 4 Wall., 498. The Judge 
further says: “In ministerial duties, strictly speaking, 
there is nothing left to diseretion—no room for the exer- 
cise of judgment.” The powers and duties springing 
from said act and the constitution and devolved upon 
the Governor, being executive, the injunction was im- 
providently granted, and the circuit court of the county 
of Kanawha could not properly enjoin the removal of 
the archives of the State and the State library from the 
city of Charleston to Wheeling, until the court passed 
upon the constitutionality of the act, notwithstanding 
the allegations in the bill that the act was unconstitu- 


_ tional. The case of the State of Mississippi v. Johnson, 





above cited, was a motion made, before the Supreme 
Court of the U. S., in behalf of the State of Missis- 
sippi, for leave to file a bill in the name of the State 
praying the Court perpetually to enjoin and restrain An- 
drew Johnson, President of the United States, and E. O. 
C. Ord., general commanding in the district of Missis- 
sippi and Arkansas, from executing, or in any manner 
varrying into effect certain acts of Congress, known as 
reconstruction acts, of March 2d and 23d. 1867, upon the 
alleged ground that said acts of Congress were uncon- 
stitutional. The Court refused to allow the bill to be 
filed, and Judge Chase, on page 199, in delivering the 
opinion of the Court, says: “The duty thus imposed on 
the President isin no just sense ministerial—it is purely 
executive and political. An attempt on the part of the 
judicial department of the government to enforce the 
performance of such duties by the President might be just- 
ly characterized in the language ot Chief-Justice Marshall, 
as ‘an absurd and excessive extravagance.’ It is true 
that in the instance before us the interposition of the 
court is not sought to enforce action by the executive 
under constitutional legislation, but to restrain such 
action under legislation alleged to be unconstitutional. 
But we are unable to perceive that this circum- 
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stance takes the case out of the general principles, P<, 


which forbid judicial interference with the exercises) saa Sr, 
of Executive discretion. It was admitted in the argu- #4 others, 
ment that the application now made to us is without a Tony J Jacob 
precedent ; and this is of much weight against it. Had 

it been supposed at the bar that this Court would, in 

any case, interfere by injunction to prevent the execu- 

tion of an unconstitutional act of Congress, it can hardly 

be doubted that applications with that object would have 

been heretofore addressed to it. The fact that no such 
application was ever before made in any case indicates 

the general judgment of the profession that no sueh ap- 

plication should be entertained. The Congress is the 
legislative department of the government; the Presi- 

dent is the executive department. Neither can be re- 

strained in its action by the judicial department ; though 

the acts of both, when performed, are in proper cases, 

subject to its cognizance. The impropriety of such in- 
terference will be clearly seen.” No case has been cited by 

counsel, that we now recollect, where a court ofany State 

in the Union has ever granted an injunction enjoining 

the Governor of a State from the performance of any execu- 

tive, or even alleged, ministerial duty. In Sutherland v. 

The Governor, 29 Mich., 327, 328, Judge Cooley says, in 
delivering the opinion of the court: “ For it cannot be 

claimed, when federal and state governments have been 

formed, so far asdistribution of poweris concerned on the 

same general plan, that theexecutive of the Union can claim 
immunity from judicial process any more than the Gover- 

nor of one of the States.’ 


b 


The relations of the Executive, 
Legislative and Judicial departments of the government of 
this State bear, so far as we are advised, generally simi- 
lar relations to each other as the same departments of the 
government of the United States bear toward each other. 
The Constitution of this State, as we have seen, expressly 
declares that these departments shall be separate and dis- 
tinct, so that neither shall exercise the powers properly 
belonging to either of the others; nor shall any person 
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exercise the powers of more than one of them at the 
same time, except that justices of the peace may be 
elected to the Legislature. None pretend that the courts 
ean either enjoin the Legislature by injunction from 
passing any act in its legislative capacity which is for- 
bidden by the Constitution, nor compel them to enact 
any law which is required by the Constitution to be en- 
acted. Each member is required to take the oath pre- 
scribed by the Constitution ; and if he fails to discharge 
his duty—ifhe proves faithless to the Constitution—he is 
answerable therefor generally to his constituents alone. 
It is true, if the Legislature enact any law that is ex- 
pressly prohibited by the Constitution, in violation of 
such prohibition, it is made the duty of the courts by the 
twenty-first section of the eighth article of the Constitu- 
tion, upon a proper case presented before them, to de- 
clare such act null and void. This section makes but 
little, if any, difference in what was the duty of the 
courts before it was inserted in the Constitution, in the 
character of cases to which it applies, and was not in- 
tended to enlarge the jurisdiction of the courts so as to 
authorize them to invade and absolutely control and 
subject the Chief Executive in the exercise of his most 
important executive duties to its jurisdiction and con- 
trol, especially in such a case as that now before us. 
“ Proper case,”’ as employed in the Constitution, means 
a case in which the courts have jurisdiction of the sub- 
ject matter and the parties, for the purposes of the case, 
in whole or in part. But in the case at bar the cir- 
cuit court did not have power, under the Constitu- 
tion, to enjoin and restrain the Governor or other of- 
ficer or officers, or person or persons, acting under 
the authotity or direction of the Governor, for the 
purposes and objects of the bill according to the princi- 
ples decided in the case in 4 Wallace before cited. It is 
true that the bill attempts to proceed ‘against John J. 
Jacob in his private capacity, and it alleges that all the 
powers and duties supposed to be conferred and imposed 
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not involve the exercise of any executive discretion, and 
that they are not acts, powers or duties conferred upon 
the Governor by the Constitution; and that all such 
powers and duties could as well have been conferred upon 
any other person or persons. And the injunction en- 
joins, restrains and inhibits—‘His Excellency John J. 
Jacob, Governor, &c.” “But it has been suggested” (says 
Chief Justice Chase in the case in 4 Wallace,) “that the 
bill contains a prayer that if the relief sought cannot be 
had against Andrew Johnson, as President it may be 
granted against Andrew Johnson of Tennessee. But it 
is‘plain that relief as against the execution of an act of 
Congress by Andrew Johnson is relief against its execu- 
tion as President. A bill praying an injunction against 
the execution of an act of Congress by the incumbent of 
the Presidential office cannot be received, whether it 
describes him as president or asa citizen of a State.” 
This principle applies to this case. It is essentially ne- 
cessary and proper that each department of the govern- 
ment shall be careful in its action to keep within its le- 
gal and constitutional sphere, and not attempt to exer- 
cise powers and duties which under the constitutional 
appointment of powers belongs to the other, or improp- 
erly interfere with the exercise of the rights asgwell as 
duties of the others. Unless this is done the depart- 
ments must come in hostile contact and collision and the 
public interest be made to suffer greatly and the public 


peace be imperiiled, if not, broken by the shedding of 


blood. We had hoped to be able in this case to lay 
down some general rule as to how far, if at all, the judi- 
cial department of the government could interfere with 
the chief Executive of the State in the exercise of any 
of the duties and powers conferred upon him by the 
Constitution and the laws by process of injunction or 
mandamus. But upon earnest and anxious consultation 
we have not been able to agree definitely upon such rule 


and others, 
Vv. 
John J. Jacob 
and others. 
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or line of division. Consequently we have determined 
‘it to be most advisable to leave the general subject on 
account of its transcendent importance for determination 
upon some occasion, should one arise, when there shall 
be a full bench. But while this is so we have deter- 
mined the question of jurisdiction in the case at law. 
Upon the general subject of jurisdiction of the State 
courts over the chief Executive a number of authorities 
have been cited by counsel, and others we have also dis- 
covered but they are cases of mandamus. We state the 
cases: Cotten v. Ellis, 7 Jones N.C. 545; Tenn & Coosa R. R. 
Co. v. Moore, 36 Ala. 371; Pacifie Railroad v. Governor, 
23 Mo. 353; Bower v. State, ex. rel. 7 Ga. 473; Cham 
berlain v. Sibley, Gov., 4 Minn. 309; McCauley v. Brooke, 
Controller of State, 16 Cal. 11; Middleton v. Lowe, Gov., 
30 Cal. 596; Stuart v. Haight, Gov., 39 Cal. 87; Har- 
pending v. Haight, Gov., 39 Cal. 189; State of Ohio ex. rel, 
Whiteman v. Chase, Gov.,5 Ohio St. 528; State of Ohio ex rel. 
Maffit v. Chase, Gov., 7 Ohio St. 372; Magruder v. Swann, 25 
Md. 173; Hawkins v. The Governor, 1 Pike (Ark.) 570; 
The People v. Bissell, 19 Ml. 229; Dennett, Petioner, 32 
Maine 508; The State v. The Governor, 1 Dutcher, (N. J.) 
331; The State ex rel. Oliver v. Warmoth, 22 La. An 1; 
2 Am. Rep. 712,8. C. The State ex rel. Mississippi Co. v, 
Warmoth, 24 La. 351, 13 Am. Rep. 126, S. C.; 
the State ex rel Bartley v. Gov., 39 Mo., 388; Houston 
&e. v. Randolph, 24 Texas, 317; Mauran v. Smith, 8 
R. I., 192; 5 Am. Rep, 564; Am. Law Reg. (N.S.) 630, 
S. C.; People v. Yates, 40 Ill. 126; Bledsoe v. International 
Railroad Co, 40 Texas, 537; Lowe v. Towns, 8 Ga., 360; 
Am. Rep., 128, note; The People on relation of John I.. 
Sutherland v. Governor, 29 Mich., 320. As bearing on 
the subject, the following authorities have also been 
cited: 1 Peters Rep., 267 ; Marbury v. Madison, 1 Cranch, 
137; Kendall v. United States, 12 Peters, 324; Decatur 
v. Paulding, 14 Peters, 606; State of Mississippi v. John- 
son, President, 4 Wall., 475; Moses on Mandamus, 82; 
High on Extraordinary Remedies, sections 119, 120, eé 
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seq; Osburn v. The Bank of the United States, 9 Wheaton 
738; Davis v. Gray, 16 Wall., 203; State of Georgia v 
Stanton, 6 Wall., 50. 

The case in 9 Wheaton, 738, was an injunction in the 
circuit court of the United States against the auditor and 
treasurer of the State of Ohio. 

The case in 16 Wallace, 203, was an injunction sued 
out of the circuit court of the United States against the 
Governor of Texas. 

The two last named cases are different from the case 
at bar. The courts from which the injunction issued 
were United States courts and not State courts. Whether 
these courts have and may exercise power and authority 
over the executive and other executive officer of the 
several States in any case which the State courts may 
not exercise such power and authority, we are not called 
on to determine. It will be found on examination of 
the numerous authorities above cited that there is a wide 
difference and great conflict in the decisions and author- 
ities on the jurisdiction and authority of the State courts to 
compel the chief executive to perform duties whether 
declared by the constitution or required by law. 

In the case in 29 Mich., 320, Judge Cooley delivered 
the opinion of the court, and judges Campbell and Chris- 
tiancy concurred. Graves, Ch. J., did not sit. But in 
this case, the latest we have seen, and decided at April 
term, 1874, it was decided on an application for a rule 
for mandamus against the Governor of Michigan after 
argument by counsel for and against the application, 
that ‘when a duty is devolved upon-the executive of the 
State, rather than upon an inferior officer, it will be pre- 
sumed to have been done because his superior judgment, 
discretion and sense of responsibility were confided in 
for a more accurate, faithful and discreet performance 
than could be relied upon if the duty were put upon an 
officer chosen for inferior duties; and such a duty can 
seldom be considered as merely ministerial. “As regards 
the question of immunity from coercion by the courts, 
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the governer of a State occupies a position analogous 


aeaiadtnebimetenie - > 29 1 In? ‘ > ¢ : 

Jean tick, srrather to the President of the Union than to the heads 

and others, 
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John J rE Jacob 
and others. 


of the executive departments of the federal government ; 
and the decision that the latter may be compelled by 
mandamus to perform a mere ministerial duty, is not in 
point when the writ is sought against the governor. As 
to all authority specially confided to the governor, 
whether by the constitution or by statute, it will be pre- 
sumed that reasons of a conclusive nature required it to 
be so confided as an authority properly and peculiarly, if 
not exclusively, pertaining to to the executive depart- 
ment, and therefore not subject to coercion by judicial 
powers. In the case in Sth Ohio, St. 528, before 
named, it was held that “although the governor in the ex- 
ercise of the supreme executive powers of the State, may, 
from the nature of his authority, have a discretion which 
cannot be controlled by judicial power, yet in regard to 
a ministerial act, which might have been devolved on 
any other officer of the State, and affecting any specific 
private right, he may be made answerable to the compul- 
sory process of this court by mandamus.” This last case 
was decided at December term, 1856. 

We have quoted from the syllabus of the two cases last 
above named as examples of the conflict which is to be 
found in other cases cited. Under the ninth section 
of the fourth article of the Constitution, the Gov- 
ernor, as well as other State officers, may be impeached 
for maladministration, corruption, incompetency, 


gross 
immorality, neglect of duty, or any high crime or mis- 
demeanor. The House of Delegates has the sole power 
of impeachment, and the Senate the sole power to try 
impeachments. ' 

Other questions were argued in the cause before us, 
but as we regard the questions we have already deter- 
mined as amounting to a final disposition of this case, in 
any aspect that now presents itself to us, we consider 
that we are not called upon or required to determine 
further in the cause. 
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For the foregoing reasons the decree of the circuit , 38%. 
£ August Term. 


court of the county of Kanawha, rendered in this cause;-———---— 
- ’ John Slack, Sr., 


on the 18th day of May, 1875, dissolving the injunction 4 others. 
awarded in thiscause and dismissing the bill filed therein, ob" 7- Jacob 
is affirmed, with costs and $30 damages to the appellees 


against the appellants. 


Hoffman and Moore, Judges, concurred. 


DECREE AFFIRMED. 
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CHARLESTOWN. 


McKniGcut & Bro. v. WASHINGTON. 
September 13, 1875. 


1. Under the provisions of the second and fifth sections of chapter 
seventy-five of the Code of West Virginia, of 1868, where the 
owner pays the contractor for the erection ofa building pursuant 
to and in accordance with the obligation of his original contract 
with the contractor, after its completion, a party who furnished 
materials to the contractor, acquires no lien by giving notice in 
writing to the owner after such payment of the amount of his 
demand, and that he claims the benefit of the lien created by said 
chapter, although the notice was given within thirty days after 
the material was furnished. In such case no lien in favor of the 
material man ever attached, 

Supersedeas to a decree of the circuit court of Jeffer- 
son county, rendered on the 13th day of June, 1873 
granted upon the petition of the complainants below. 

The complainants were Clinton H. McKnight and 
John McKnight, partners, trading under the name and 
style of McKnight & Brother, and the respondent Bush- 
rod C. Washington. 

The material facts appear in the opinion of the Court. 
The Hon. John Blair Hoge, Judge of said circuit court 
presided at the hearing below. 


William H. Travers for the appellants. 
Andrew E. Kennedy for the appellee. 
HAYMOND, PRESIDENT: 


The plaintiffs filed their bill in the circuit court of 
Jefferson county, against defendant, Bushrod C. Wash- 
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ington, in which it is alleged, substantially, that plain- om 


tiffs are mechanics and builders, and are proprietors of 8 McKnight Bros. 
steam saw mill located in Charlestown, in said county, yw 
and are engaged in furnishing materials for the con- 
struction of buildings, and for other purposes ; that they 
had furnished to Julius C. Holmes, a contractor of the de- 


fendant, certain labor and materials in and for the con- 


es 
ashington. 


struction, for the said defendant, of a two stories and 
basement, under dwelling house, situated in said county, 
about four hundred yards south from the south side of 
the old Manchester road, on the land of said defendant, 
adjoining lands of E. E. Cooke and B. W. Herbert, and 
about thirty vards east of the building recently con- 
structed for the defendant, by H. Noland; of the fur- 
nishing of which labor and materials to the said con- 
tractor, the “defendant had due and proper notice ; that 
the said labor and materials amount to the sum of $403.08 ; 
a bill of particulars of which has been filed by the plain- 
tiffs, in the recorder’s office of Jefferson county, against 
the said property, in the manner and within the time 
prescribed by the mechanic’s lien Jaw of this State. The 
plaintiffs pray that the said dwelling house, and three 
acres of ground surrounding the same, may be subjected 
to the payment of said lien, &c. 


After the bill was filed the defendant, Washington 
appeared, by his attorney, and, instead of filing an an- 
swer, filed two pleas, to the bill, the first of which is that 
he never made any contract, such as is mentioned in their 
dill, with the plaintiffs and the second is that the whole 
of the contract price according to the contract made be- 
tween himself and the said Julius C. Holmes, “has been 
settled with the said Holmes, and paid to him before any 
notice was given said defendant by said plaintiffs of any 
claim, or lien, which they allege they have against the 
| building mentioned in plaintiffs said bill.” 


It does not appear whether the bill was, at any time, 
taken for confessed. 
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The bill seems to have been filed in the clerk’s office 


McKnight Bros.” the first Monday of October, 1871. 


The cause was heard before said circuit court on the 
13th day of June, 1872, by consent of ali parties to the 
bill, upon the bill, the two pleas of the “defendant, B. 
C. Washington, filed November 13, 1871, and general 
replications thereto, and the petition of Julius C. Holmes 
to be made a defendant in this cause, and by consent of 
parties, he is to be regarded as a defendant and all the 
parties to said cause agreeing to waive all questions of 
form in said cause, agree that the same shall be submit- 
ted to the court for its decision of the principles involy- 
ed in this cause on the agreed state of facts herewith filed 
as a part of this decree. On consideration whereof, the 
cause being argued by counsel it is considered by the 
court, for reasons herewith filed in writing, that the law 
is for the defendant, upon the facts stated, and that the 
property described in the bill is not subject to the claim 
of the plaintiffs in the bill named, and that their said 
claim is not a lien on said property: It is therefore, ad- 
judged, ordered and decreed that the bill of the com- 
plainants be dismissed, and that the complainants pay to 
the defendant Washington, the costs by him in the de- 
fence of this suit expended.” The agreement of facts 
mentioned in said decree is in these words: 

a & Bro. \ In the circuit court of Jeffer- 

B.C. Washington. } °°” aay: 

This cause is submitted to the cirenit court on the fol- 
lowing agreed facts : 


1. Julius C. Holmes, a contractor and builder, under- 
took to erect a house for Bushrod C. Washington for a 
specified price, to be paid at intervals of time ; the final 
payment was to be made when the building was comple- 
ted. The contract between the parties was in writing. 

2. McKnight & Brother occupy the position of mate- 
rial men, and, as such, furnished to Holmes, material 
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which was employed by him in the erection of the gysicterm. 
building. McKnight Bros, 


. + . . . Vv. 
3. For the purpose of this submission it is agreed, Washington. 


that after the completion of the building, Washington 
paid to Holmes the balance due upon the contract, hav- 
ing up to the time of such final payment received no in- 
timation or notice that McKnight & Bro. were sub-con- 
tractors, or had supplied material to Holmes. 

4, After the final payment by Washington to Holmes, 
and within the period prescribed by the statute, McKnight 
& Brother gave notice to Washington that they claimed 
the benefit of the lien created by chapter seventy-five of 
the Code for the material they had supplied. Upon 
these tacts the question is submitted whether the prop- 
erty described in the proceedings in the above entitled 
cause is, under the provisions of the statute, subject to 
the claim of McKnight & Brother, and that the said 
elaim attaches as a lien thereon.” 


This agreement is signed by the counsel of plaintiffs, 
and defendants Washington and Holmes. 

The question arising under this agreement, and which 
the circuit court decided, as appears by its opinion in 
writing filed in the cause, as well as the decree rendered 
therein, arises under the second, third, fourth and fifth 
sections of chapter seventy-five of the Code of this State 
of 1868. Prior to the passage of the Code, and after the 
organization of this State, the Legislature passed two 
several acts upon the subject of mechanics’ liens. See 
acts of 1866, p. 19, ch. 31; acts of 1868, p. 115, ch. 133. 
These acts are materially different in their provisions, 
and each of them is materially different from the pro- 
visions of said chapter seventy-five of the Code upon the 
same subject. The decision of this cause depends upon 
the proper construction of the sections of said chapter 
seventy-five of the Code, and especially of the second and 
fifth sections thereof. 

The said second sectionembraces three classes of lienors : 
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Bro t2y work or labor upon, or furnishes any material in the 
Washington, erection or construction of, a house, &e., by virtue of 
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First. “ Every mechanic, builder, &e., who performs 


any contract with the owner thereof or his agents.” 

Second and Third. Those “who, in pursuance of an 
agreement with any such contractor, shall, in conformity 
with the terms of the contract with such owner or agents, 
do or perform any labor or work, or furnish any mate- 
rial, in the erection or construction of a house,” &e. 

The second section provides that each of these classes 
“shall have a lien for the value of such labor and mate- 
rial upon such house or other building and its appurte- 
nances, and also upon the lots of land upon which the 
same is situated. But the aggregate of all liens, author- 
ized by this chapter to be created, for labor performed 
and material furnished in building, altering or repairing 
a house or other building and its appurtenances, shall 
not exceed the price stipulated, in the contract with such 
owner, to be paid therefor. And such owner shall not 
be obliged to pay for or on account of such house, build- 
ing or appurtenances any greater sum or amount than 
the price so stipulated and agreed to be paid therefor in 
and by such contract.” 

The third section provides that such lien shall be dis- 
charged, unless the person desiring to avail himself 
thereof, within thirty days from the time he ceases to. 
labor or furnish material for such building or appurte-- 
nances, file with the recorder of the county in which the 
house or other building is situated a just and true ac- 
count of the amount due him after allowing all credits, 
together with a description of the property intended to 
be covered by the lien, sufficiently accurate for identifi- 
cation, with the name of the owner or owners of the 
property, if known, which account shall be subscribed 
and sworn to by the person claiming the lien, or some 
one in his behalf. 

The fourth section relates to the duty of the recorder 
in recording such “account,” &e. 
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But the fifth section provides that “no person employ- 4 ygase 1 


ed to do work or furnish materials for the construction 
of such house or building, or any part thereof, by anoth- 
er who may have contracted with the owner thereof, to 
construct or erect the same, or any part thereof, shall 
have a lien on such house or building, unless such per- 
son shall within thirty days after the term of his employ- 
ment has expired, or after the delivery of the materials 
furnished, give notice in writing to the owner of such 
house or building of the amount of his demand and that 
he claims the benefit ofthe lien created by virtue of 
this chapter.” 

The second and fifth sections of chapter seventy-five, 
are in material respects the same in substance, and in fact 
in terms, as the first and sixth sections of An Act” of the 
Legislature passed by the State of New York, July 11th, 
1851, for the better security of mechanics and others 
erecting buildings and furnishing materials therefor in 
the city of New York. 

I think under a proper construction of the said second 
and fifth sections of said chapter seventy-five the mater- 
ial man is bound to take notice of the contract between 
the “owner” and the “contractor” not only as to the 
materials but as to the price to be paid by the owner for 
the construction of the house or building, and the time 
or times the same is to be paid by the owner. In the 
language of the judge of the circuit court “It seems to 
me that the sub-contractor, or material man, is bound to 
ascertain the precise character of the original contract ; 
that at his own peril, he must guard against payments 
provided by the contract to be made by the owner to the 
contractor; that his notice must be given, always, in 
time to enable the owner to retain moneys in his hands 
due to the contractor.” * * * “Thelanguage of the 
second section seems to be very clearand decided. The 
aggregate ofall liens shall not exceed the price originally 
stipulated ; and the owner shall uot be obliged to pay a 
greater sum than the price stipulated in the original con- 
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tract. The time prescribed in the fifth section has 
reference to the conditions of the second section. The 
sub-contractor or material man must file the account re- 
quired by the third section with the recorder and give the 
notice required by the fifth section, within thirty days 
after the term of hisemployment has ceased, or after de- 
livery of material furnished.” But it seems to me 
that if he shall have performed labor or supplied mater- 
ial at a time, so late in the execution of the original con- 
tract, that the owner uninformed of his claim, has in 
pursuance of the obligation of his original contract with 
the contractor paid the full amount of the balance due 
the contractor after the building has been completed and 
before receiving the notice prescribed by the said fifth 
section of the Code, that it must be held that the lien 
never attached. Such it seems to us is the true and only 
reasonable construction that can be given the said second 
and fifth sections ofthe code. This view is somewhat 
different from that presented by the judge of the circuit 
court but not as to the result in this case, ashis opinion 
was that in such case the material man’s lien “was lost.” © 


“T think the correctness of this conclusion, to which 
I have arrived, might be illustrated by many examples, 
which would show the injustice to the owner and the in- 
jury to mechanics without capital, who contract to erect 
buildings, which would result from a different construc- 
tion. The question of public policy, it is also manifest, 
is deeply involved, if the interpretation of the statute, 
so ably urged by counsel for the complainants, should be 
sustained.” 


“The question arose in New York (Carman v. MeIn- 
crow, 13 N. Y., 70). The syllabus of this case is, ‘ Where 
the owner pays the contractor for the erection of a build- 
ing, pursuant to the contract, on or after its completion, 
a party who furnished materials to the latter acquires no 
lien by filing, subsequent to such payment, notice, pur- 
suant to the act for the better security of mechanics and 
others in the city of New York. (Laws of 1851, p. 
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953.”) Judge Denio, in delivering the opinion of the Auer 
court in the case just cited, on page 73, says: “A con-jacnignt Bros. 
tract to pay for a building when it is completed is cer- 
tainly a lawful contract ; but if the owner may be ex- 
posed to liens created at any time within six months, 
(thirty days here), after its completion, he will be com- 
pelled to part with his money or be subjected to an ac- 
tion, at a time when he cannot safely pay without sub- 
jecting himself to the hazard of being obliged to pay : 
second time, if it shall subsequently appear that the con- 
tractor has incurred debts to others for materials to fin- 
ish the work. On the other hand, there is no hardship 
in requiring the party furnishing materials to act prompt- 
ly in giving his notice, if he is not willing to trust the 
contractor.” See Schneider v. Hobein, 41 How. (N. Y.) 
Pr. Rep., 232, cited in Abbott’s Digest, new series, p. 
471; and Nott’s Mechanics’ Lien Laws, pp. 112, 113, 
114 and 217. 

In the case at bar I think the decree of the circuit 
court iscorrect, I will add that there is no copy of the 
account of the material man filed. The agreement does 
not admit the correctness of plaintiff's account or the 
amount of it, nor does it appear by the agreement that 
the plaintiffs’ gave notice, in writing, to the defendant 
Washington of the amount of their demand as required 
by the said fifth section of chapter seventy-five of the 
Code. But I have considered the case and concur with 
the judge of the circuit court in the decree rendered by 
him in the cause without reference to these matters. 


Vv. 
Washington, 


For the foregoing reasons the decree of the circuit 
court rendered in this cause must be affirmed with costs 
and $30 damages to the appellee against the appellants. 





Hoffman and Moore, Judges, concurred. 


DECREE AFFIRMED. 
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CHARLESTOWN: 


ButTLer v. BuTLER’s ADMR.* 
August 22, 1873. 
1875. 1. A surety who, without fault attributable to himself, pays the debt 


August Term. 8 ce 2 - 
of his principal, has the right to demand reimbursement from his 
principal. 








2. The surety is not entitled to recover from his principal a greater 
amount than he has paid for him, but is entitled to interest on 
that amount from the date of payment, and necessary costs. 


3. Ifthe surety pays the debt of his principal in depreciated currency’ 
the general rule is, that he can demand from his principal only 
the value of that currency at the time of payment, and the cri- 
terion of that value is the market value. 

4. An order directing a special commissioner to pay a certain sum of 
money to general creditors according to priorities, “if any there 
be ;” not designating the creditors, the sum or pro rata sum they 
are entitled to, is an interlocutory order, and the court pronounc- 
ing the order has the right to retain the cause for a future direct 
action upon all matters that the interest and convenience of the 
parties, and the very justice of the case requires. 


Appeal by William G. Butler from a decree of the cir- 
cuit court of Jefferson county, rendered at the Septem- 
ber term, 1871, thereof, in suit therein pending, wherein 
said Butler was plaintiff and Benjamin F. Harrison, 
Admr. of Vincent M. Butler and others were defendants. 


The opinion of the Court contains a sufficient state- 
ment of the facts in the case. 





*Through some inadvertence the reporter failed to receive the op- 
inion in this case in time to insert it in its appropriate place in vol. 7. 
In response to many enquiries it is now given to the profession. 
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The Hon. Joseph A. Chapline, judge of said circuit 
court, presided at the trial below. 





August Term. 


Vv. 
Butler’s Admit. 


Charles James Faulkner, for the appellant. 
C. W. B. Allison, for the appellees. 
Moork, JUDGE: 


The appellant, Wm. G. Butler, by his counsel, has as- 
signed three grounds of error for the consideration of 
this Court, acting upon an appeal from the decree of the 
circuit court of Jefferson county. 

First, He claims that the said circuit court, in its de- 
cree at the September term, 1871, erred in allowing to 
the appellant but twenty-five cents in the dollar, upon 
the debt paid by him as the surety of Vincent M. Butler, 
when, according to the commissioner’s report, he had re- 
ceived the notes of the Valley Bank at par, to the amount 
of $2,297, by virtue of a sale of his wheat, made for the 
purpose of discharging said debt; and for the residue, 
$265, he gave sixty cents in the dollar. 

Second. He claims that said decree is erroneous, be- 
cause it was founded upon no evidence, going to show, 
that at the time he paid said money to the Bank, its 
market value was but twenty-five cents in the dollar. 

Third. The court having, by its decree of December 
term, 1869, recognized his debt in full, and ordered a 
distribution to him of his pro vata portion, it could not, 
by any subsequent order, re-hear and reverse that decree, 
except upon petition for re-hearing, affording him a full 
opportunity of contesting the law and facts upon which 
such re-hearing and reversal were asked to be made. 


The repeated adjudications by the highest courts, both 
at law and in equity, have established a principle, recog- 
nized by standard text writers, as founded upon reason 
and jnstice, that a surety who, without fault of his own, 
pays the debt of his principal, has a right to reimburse- 
ment by the principal. But the surety is not entitled to 
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1875. _— _— aie | _ 
August Term, TeCOVer from the principal a greater amount than he has 


Bur Paid for him, because it is his duty to make the best 

Butler's Admr. terms he can for him; and it would be in violation of 
reason and justice to permit him to speculate upon the 
debt of his principal. Although the surety, in paying 
the debt, acts ex necessitate, he, nevertheless, acts in be- 
half of his principal, for whom he became liable, and 
upon the like principle of agency, in settling the debt, 
he cannot demand more than he has paid, with interest 
from the time of payment and necessary costs. There- 
fore, if the surety pays the debt of his principal in de- 
preciated currency, or depreciated notes of banks or 
other institutions, the general rule is, that he can recover 
only the value thereof at the time he paid the debt for 
his principal; and the criterion is the market value. 
Hall’s Adm. v. Cresswell, 12 Gill. and John (Md.) 36; 
Kendrick v. Forney, 22 Gratt. 748. 

Applying these principles thus understood, to the case 
before us, upon the first and second assignments of error ; 
the first question that presents itself, is, in what kind 
of funds did the surety pay the debt of his principal? 
The question is answered by the statement of W. N. 
Craighill, late clerk of the Valley Bank, at Charlestown ; 
also by commissioner Fayman, in his report of January 
25th, 1871, that the debt was paid in “ Valley Bank 
notes.” The next question naturally follows: When 
was the debt paid by the surety? The record answers 
April 16th, 1866. What was the value of the Valley 
Bank notes at that time? The deposition of N. S- 
White, “a stockholder in the Valley Bank, and a holder 
of its circulation issued by the Bank of Charlestown,” 
shows, as reported by commissioner Fayman, who ac- 
cepts it as true, that in the fall of 1865, he “sold the issue 
of the Charlestown branch of the Valley Bank, ‘which was 
the best branch of the Valley Bank,’ in Baltimore for 
thirty cents on the dollar” and in 1866, in the early 
summer, he “sold it for twenty-five cents on the dollar,” 

and he considered that the fair market value when he 
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sold it. Noattempt was made to prove it was of greater , 





value than that testified to by the witness White, al-——- 
; TAS € +) . 16 7° , Vv. 
though it was made a question of special enquiry on the giver’ aamr. 


part of the commissioner, by order of the court, and the 
appellant had every opportunity to have shown the con- 
trary, if the value had been different, even by his own 
testimony, he having been examined on that point. 

It is true the commissioner reported, January 25th, 
1871, that the debt was paid by the surety, “in Valley 
Bank notes received at par, of which $2,297 was for wheat 
sold by said Wm. G. Butler to pay the same, and $265, 
the residue was bought by him at sixty cents in the 
dollar.” 

That may be true, and yet not meet the principles of 
law governing the case. There is no time shown at 
which he sold the wheat, or received the Valley Bank 
notes. He may have received them long before the 
payment of the debt and at a time when the notes were 
at par: Imfso, certainly he could not call upon the prin- 
cipal to make up the difference between their par value 
and their depreciated value. The notes, however much 
depreciated, were, nevertheless, a set-off at par value to 
the debt due the Bank, but the surety could not claim 
their par value against the principal when in fact they 
were depreciated in market, and would be so held for all 
purposes except as set-off to debts due the Bank. To 
allow a surety to hold on to funds received by him when 
par, until they had depreciated, and then use them as a 
set-off to his principal’s debt, and call upon the principal 
for reimbursement at par, is contrary to reason and jus- 
tice, and cannot be sanctioned in equity. 

Therefore, as the preponderance of the testimony in the 
cause is, that the appellant paid the debt of his principal, 
at the Charlestown branch of the Bank of the Valley, in 
funds of the said Bank, the 16th day of April, 1866, 

when said funds were depreciated, and as there is noth- 
ing in the proof of the cause to show that the circuit 


court erred in decreeing that the appellant should “be 
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allowed to the amount of the Virginia currency paid by 
him at a value of twenty-five cents on the dollar,” the 
decree, in that respect, must be affirmed. 


As to the third assignment ot error. The decree of 
December term, 1869, did not act upon the report of the 
commissioner, to whom the case had been referred to as- 
certain the liabilities of the estate and validity of the 
claims of creditors; nor did it act upon the exceptions 
made to said report, but merely decreed that Wm. G. 
Butler pay the “sum of $2,923.70 to the general credit- 
ors of V. M. Butler, deceased, of the first class, according 
to their respective priorities, if any there be.” The de- 
cree does not settle the question whether there were any 
“general creditors” “of the first class,” nor their priori- 
ties ; it does not adjudicate any specific sum, nor ratable 
part thereof to be paid each creditor: In fact the final 
expression of the decree, viz: “if any there be,” shows 
conclusively the character of the deeree to be interlocu- 
tory, and that the court intended to retain the cause for 
a future direct action upon all matters, that the interest 
and convenience of the parties, and the very justice of 
the case required. If the decree be final, we would 
have the anomaly ofa court of chancery wresting from 
itself the prerogative of correcting errors interlocutory 
by placing in the hands of a special commissioner abso- 
lute right to decide and settle causes for it, without its 
future revision or sanction. For these reasons, and upon 
the authority of Dunbar’s Exors v. Woodcock’s Exor, 10 
Leigh, 628, and Cock’s Adm. v. Gilpin, 1 Rob., 20, Iam 
led to the opinion that the decree at the December term, 
1869, was interlocutory, and can be regarded only “as an 
expression of opinion on the part of the court, as to 
what ought to be done with the outstanding debts, as a 
declaration or settlement of one of the principles of the 
case, leaving for adjudication, in some future stage of the 
cause, the manner in which that principle should be car- 
ried out.” (1 Rob., 51.) 
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I am, therefore, of opinion that the decree of Septem po... ae 
ber term, 1871, as to the claim ot Wm. G. Butler— 3. 
against the estate of V. M. Butler, deceased, as surety,,,, 
on the debt paid the Valley Bank, should be affirmed, 


with costs and damages. 


Vv. 
er’s Admr. 


The other Judges concurred. 


DECREE AFFIRMED. 
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WHEBLING. 


STATE v. ALLEN. 
July 17 1874. 


1. The statute, section three, chapter one hundred and sixty, Code 
1868, which authorizes a writ of error for the State to a judgment 
of the circuit court, from the Supreme Court of Appeals, if the 
case be for the violation of a law relating to the revenue, is not 
repugnant to the Constitution. 


2. The third section of article eight, Constitution, does not limit the 
appellate power of the Supreme Court of Appeals, in criminal 
cases, merely to cases where there has been a conviction for fel- 
ony or misdemeanor. The Legislature may confer on said court 
appellate power in cases of misdemeanor for violation of law re- 
lating to revenue where there has been no conviction. 


4. A writ of error lies for the State, from the Supreme Court of Ap- 
peals to a judgment of the circuit court, if the case be for the 
violation of a law relating to the revenue. 


5. An indictment concluding “against the peace and dignity of the 
State of West Virginia,” is not repugnant to the eighth section 
of article two of the Constitution. 


This case was brought here on a writ of error toa 
judgment of the circuit court of Mason county, on the 
application of the State. 

The material facts and also so much of the constitu- 
tional and statutory provisions as are necessary to under- 
stand the questions discussed and decided by this Court, 
will be found stated in the opinion of Moore, Judge. 


The Hon. Joseph Smith, judge of said cirenit court’ 
presided at the trial below. 


Attorney General Mathews for the State. 
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There was no appearance for the respondent. 
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Moore, JUDGE: 


An indictment was found by the grand jury of Mason 
county at the September term, 1872, of the circuit court, 
against the defendant, L. D. Allen, for unlawfully sell- 
ing spirituous liquors, wine, porter, ale, beer and drinks 
of like nature, &e., without having first obtained a li- 
cense therefor, according to law, “and against the peace 
and dignity of the State of West Virginia.” 

On the 16th day of April, 1873, the defendant moved 
the court to quash the indictment, as the petition states, 
because it concluded “against the peace and dignity of 
the State of West Virginia.” 

The Constitution, adopted the 4th Thursday of 
August, 1872, required all indictments to conclude 
“against the peace and dignity of the State.”’ 

The circuit court sustained the motion and quashed 
the indictment. 

The case now comes before us upon a writ of error at 
the instance of the State. 


‘Two questions are presented for our consideration. 

First. Did the writ of error lie in behalf of the State 
at the time this was granted ? 

Second. Was the conclusion of the indictment in 
this case inconsistent with that required by the Consti- 
tution ? 


As to the first point, it is not an open question that 
the case is one for a violation of a law relating to the 
revenue. Jurisdiction has been exercised in such eases 
from the time of that of Tefft, 8 Leigh, 721, to the present, 
and was fully recognized in Scoft’s case 10 Gratt, 754. 
The statute which authorized the petitioner to obtain the 
writ of error, in this case, is section 3, chap. 160, p. 722, 
Code 1868, which declares “A writ of error shall lie 
in a criminal case, to the judgment of a cireuit court, 
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from the supreme court of appeals. It shall lie in any 
case for the accused, and if the case be for the violation 
of a law relating to the revenue, it shall lie also for the 
State.” 

A similar statute has existed from the act of February 
29, 1828, and amendatory act of February 28, 1829, 
passed by the General Assembly of the old common- 
wealth, up to the present ; thus showing, that it has been 
thé legislative will, for nearly halfa century, to permit 
the exercise of the writ in behalf of the State in all cases 
of violation of a law relating to the revenue. And the 
legislative will has been manifested by similar enact- 
ments since the adoption of the Constitution of 1872. 

The right still obtains to the State unless in conflict 
with the constitution. The twelfth section of the sched- 
ule to the constitution declares that “all courts of justice, 
now existing shall continue with their present jurisdic- 
tion, and be held as now prescribed by law until the ju- 
dicial system, established by this constitution, shall go 
into effect, and all rights, prosecutions, actions, claims, 
and.contracts shall remain and continue as if this consti- 
tution had not been adopted, except so far as the same 
may be affected by the terms and provisions of this constitu- 
tion, when it shall go into effect.” 

The constitution went into effect from and after the 
fourth Thursday of August, 1872. At that time the 
provision of the statute, above cited, existed, and was 
still existing as the legislative will at the time the writ 
was granted in this case. 

The thirty-sixth section of article eighth of the consti- 
tution declares: “Such parts of the common law, and of 
the laws of this State, as are in force when this constitu- 
tion goes into operation, and are not repugnant thereto, 
shall be, and continue, the law of the State, until altered 
or repealed by the Legislature,” &e. 

It is, therefore, obvious that, as the third section of 
chapter one hundred and sixty of the Code of 1869 was 
in force at the time the constitution went into operation, 
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it continued to be the law of the State, if not repugnant 
to the constitution, and, consequently, as the right to 
obtain from the Supreme Court of Appeals, the writ of 

error in such cases existed to the State, at that time, it 

continued to exist after the constitution went into opera- 

tion. 

It was held, in argument, that section three of chapter 
one hundred and sixty of the Code, was repugnant to 
the last clause of the third section of article eight of 
the constitution, which declares that the Supreme Court 
of Appeals “shall have appellate jurisdiction in criminal 
eases, where there has been a@ conviction for felony, or 
misdemeanor, in a circuit court, and where a conviction 
has been had in any inferior court, and been affirmed 
in a circuit court.” 

It was argued that the object of that clause was in- 
tended to limit the criminal appellate jurisdiction of the 
Supreme Court of Appeals, to cases where there had been 
a conviction, and that the Legislature could not confer 
on that court appellate jurisdiction, in criminal cases, 
where there had been no conviction. 

It seems to me the argument is untenable. It must 
be remembered that the Legislature is possessed of ple- 
nary legislative power, except where restrained by the 
Federal and State Constitutions. Iam of opinion that 
the clause of the Constitution referred to is intended as 
a safety guard to the subjects; a guarantee to them of 
the right of appeal after conviction in criminal cases; 
than which no more sacred right could be guaranteed by 
the Constitution, for the protection of property, life, lib- 
erty and character. Hence the Legislature is absolutely 
inhibited from legislating away that great right. But I 
do not understand that the Legislature is thereby re- 
strained from conferring upon the Supreme Court of Ap- 
peals other appellate power ; and it is obvious thatin cases 
of prosecutions for violations of laws relating to the rev- 
enue, it is pre-eminently just and proper that the State 

should have such appellate right as claimed for it in this 


683 


1875. 
June Term. 


Vv. 
Allen. 





684 


1875, 
June Term. 





State 
v. 
Allen. 








SUPREME COURT OF APPEALS 


ease. Its revenue is its support, and if crippled in that re- 
spect, it is possible for combinations to defraud, if not 
impoverish, the treasury, and yet go unpunished. For 
nearly half a century it has been the policy of the legis- 
lative body to protect the State in that respect. Such 
was the wisdom of the many able representatives and 
statesmen, who undoubtedly had deliberated well upon 
the subject, and I cannot believe that the framers of the 
present Constitution intended a different policy. I am, 
therefore, of opinion that the writ lies for the State, 
in such cases, tv the judgment of the circuit court from 
the Supreme Court of Appeals. 


As to the second point for our consideration ; that the 
indictment concluded “against the peace and dignity of 
the State of West Virginia,” instead of concluding 
“against the peace and dignity of the State,” as required 
by the Constitution, article two, section eight : 

In the case of Lemons v. The State, 4 W. Va., 755, the 
indictment concluded “against the peace and dignity of 
the State of W. Virginia.” The fifth section of articic 
one of the then Constitution provided that indictments 
shall conclude “against the peace and dignity of the 
State of West Virginia.” Judge Berkshire, in deliver- 
ing the opinion of the Court, said: “It will be seen, 
therefore, that the precise words for the conclusion of 
all indictments are prescribed in this provision, and the 
quotation marks, which are superadded, would indicate 
a purpose that a strict and literal compliance in the ex- 
act language of the Constitution would be required.” 
The Court held that the conclusion. of the indictment, 
in that case, was not a literal compliance, and conse- 
quently was insufficient to satisfy the constitutional re- 
quirement. 

Ithink this case should be distinguished from the 
Lemon case, in this: The Lemon ease omitted the word 
“ West,” which word was positively prescribed by the Con- 
stitution as an essential part; and of course could not be 
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stitution ; the conclusion is precisely that prescribed by 
the Constitution, and the words “of West Virginia” that 
are added to the conclusion should be considered as mere 
surplussage or additional designation, inasmuch, as they 
do not indicate a State different from the one intended 
as having been offended in its peace and dignity. I ad- 
mit, however, that had the name ofany other State been 
stated in that connection, it would have been fatal to 
the indictment, because it would have shown a jur- 
isdiction different fromthat in which the grand jury was 
authorized to act. 


The judgment ofthe circuit court should be reversed 
with costs, the indictment reinstated, and the cause re- 
manded to the circuit court to be proceeded in. 


All the judges concurred. 


JUDGMENT REVERSED, INDICTMENT REINSTATED 
AND CasE REMANDED. 
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STATE v. STRAUDER. 


July 20, 1874. 


1. In this case, (being an indictment for murder,) this entry appears 


upon the record of the circuit court, viz: “And at another day 
to-wit; at a circuit court continued and held for the county of 
Ohio, at the court house thereof, on the 6th day of June, 1872, 


The State of West Virginia, Upon an 
Vv indictment for 
Taylor Strauder murder. 


On motion of the defendant, and for reasons appearing to the 
court, this cause is continued until the first day of the next term. 
HELD. 


That it sufficiently appears, by the record, that Taylor Strauder 
was personally present in court when the motion was made, and 
the case was continued. 


2. The act of the Legislature, approved the 3d day of April, 1873, 


entitled, “An act providing for the examination of persons charged 
with felony before the county court,” is constitutional, valid, and 
binding. 


8. The said act applies as well to charges of felony pending at the 


time of its passage and approval, as to those made afterwards ; and it 
also applies to indictments for felony pending in the circuit court, 
prior to and on the Ist day of January, 1873, and prior to and on 
the 22d day of August, 1872, which were pending, and on which 
trials were not had before the passage and approval of the said acts. 


4, It is error to put the accused on trial, in a circuit court, on an in- 





dictment for felony, before an examination for such felony, ac- 
cording to the provisions of the said act of the Legislature, if it 
appear that such examination was prayed or required by the ac- 
cused, before said circuit court, in proper time and manner, before 
trial, and not afterwards dispensed with, by the accused, by his 
assent entered of record. And for such error, if there is a con- 
viction, the judgment of the cireuit court will be reversed, and 
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the proceedings had in the cause, after the refusal of such exam- A876. 
. . 3 . : June Term. 
ination, also reversed, and the verdict of the jury set aside, and— 


the accused remanded to the county court of the county in which = 








the felony was committed, with directions to said county court to Strauder. 
examine the accused upon and for the felony in the indictment 

alleged against him, and to be otherwise proceeded with by the 

said county court, according to the law in such casé made and pro- 

vided. 

This case reaches this Court by a writ of error toa 
judgment of the circuit court of Ohio county, granted 
on the petition of Taylor Strauder, the respondent. 

The facts appear in the opinion of the Court. 

The Hon. Thayer Melvin, judge of said circuit court, 
presided at the trial below. 


Attorney-General Mathews for the State. 
Davenport & Dovener for the respondent. 
HAYMOND, PRESIDENT. 


At a circuit court held for the county of Ohio on the 
20th day of May,'1872, there was found hy the grand 
jury attending said court “A true bill” of indictment 
against Taylor Strauder for the murder of Anna Strau- 
der in said county of Ohio. The indictment contains 
three several counts—each count is for the same mur- 
der, but they differ somewhat in the description of the 
offense. On the day the indictment was found, Taylor 
Strauder was led to the bar of said court, in the custody 
of the jailor, and he then and there in his proper person 
demurred to the indictment, and the State, by her attor- 
ney, joined inthe demurrer. The court upon considera- 
tion overruled the demurrer, and thereupon Taylor 
Strauder plead that “he is not guilty in manner and form 
as in the indictment against him is aileged, and ot this 
he puts himself upon the country,” and the State, by 
her attorney, did likewise. Afterwards, on the 6th day 
of June, 1872, at a circuit court of said county this entry 
was made upon the record of said court in the cause, viz: 
“The State of West Virginia v. Taylor Strauder. Upon 
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an indictment for murder: On motion of the defendant 
and tor reasons appearing to this court this cause is con- 
tinued until next term.” Afterwards on the 22d day of 
October, 1872, Taylor Strauder was again led to the bar 
of the court in custody of the jailor: And thereupon he 
moved the court for a continuance of the cause until the 
next term and the court granted the motion and contin- 
ued the cause accordingly. On the 6th day of May, 1873, 
Taylor Strauder was again led to the bar of the court 
in custody of the jailor: And thereupon Taylor Strau- 
der moved the court to remand him to the county court 
of Ohio county for examination of him upon the said 
charge of murder whereof he stood indicted as aforesaid, 
according to the provisions of the act of the Legislature 
approved on the 3d day of April, 1873. But the court 
overruled the said motion and refused to allow Taylor 
Strauder the examination before the county court of the 
county of Ohio under said act of the Legislature which 
he thus prayed and claimed. And Taylor Strauder ex- 
cepted'to the opinion of the court overruling his said 
motion, and his bill of exceptions was signed, sealed and 
made a part of the record in the cause. Thereupon 
came a jury of twelve men who were elected, tried and 
sworn to well and truly try and true deliverance make 
between the State of West Virginia and said Taylor 
Strauder and a true verdict render according to the 
evidence. The trial of the cause before the jury occu- 
pied the 6th, 7th and 8th days of May, 1873. On _ the 
day last named the jury found Taylor Strauder guilty of 
murder in the first degree in manner and form as he 
stood indicted. Whereupon Taylor Strauder moved the 
court to grant him anew trial and the court also over- 
ruled this motion. Taylor Strauder afterwards on the 
8th of July, 1873, and before judgment, prayed the court 
that judgment on the verdict ofthe jury, of guilty, be 
arrested for reasons assigned, which motion was also 
overruled by the court. The court thereupon rendered 
judgment upon the verdict of the jury that Taylor Strau- 
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. oe ’ . , , — 
der be hanged by the neck until he be dead, and that exe pa. 


cution of the judgment be done upon him, Taylor Strauder, —* 
by the Sheriff of Ohio county on Friday the 29th day tia 
of August, 1873, between the hours of ten o’clock A. M., 
and four o’clock Pp. M., of that day, “at the usual place of 
execution.” 

During the trial of the cause Taylor Strauder excep- 
ted to several opinions of the court not hereinbefore re- 
ferred to, as appears by the record. 

A writ of error has been allowed Taylor Strauder to the 
said judgment of the circuit court, rendered as aforesaid. 

It is now for this Court to determine whether there is 
error in the said judgment of the circuit court, and it so, 
what disposition should be made of the cause. 

Upon a careful examination of each count of the in- 
dictment, we are of opinion that the indictment is good 
and sufficient in law, and that the court did not err in 
its judgment in overruling the demurrer thereto. Each 

_ count of the indictment appears to be in the usual form 
of indictments for murder in this State, and the State of 
Virginia, under a statute substantially the same as the 
statute of this State with reference to murder. Indeed, 
although the overruling of the demurrer is assigned as 
an error, in the petition for the writ of error, it was not 
argued before us by the counsel of Taylor Strauder that 
the court erred in overruling the demurrer, for the reason 
that the counsel considered, doubtless, that there was no 
error in the judgment of the court in that respect. 

One of the reasons assigned by Taylor Strauder’s counsel 
why the circuit court should have not rendered judgment 
on the said verdict is, “because it appears from the rec- 
ord that the prisoner was not present while proceedings 
were had in his cause.” And he here, by his counsel, 
insists that the circuit court ought not to have rendered 
judgment upon the verdict as it did, because it appears 
by the record that the reason so assigned is well founded. 


To support this proposition, the counsel of Taylor Strau- 
7 
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der here cited us to the entry upon the record of the pro- 


Sai. ~S ceedings had in the cause on the 16th day of June, 1872, 


which I have hereinbefore copied in full. At the date last 
aforesaid, the record shows that “on motion of the de- 
fendant, and for reasons appearing to the court,” the 
cause was continued until the next term. It is not al- 
leged or pretended by the counsel for Taylor Strauder 
that the record fails to show that he was personally 
present on any other occasion when proceedings were 
had or taken in the cause; but it is argued that 
the record does not show that Taylor Strauder was 
personally present on the 6th day of June, 1872, when 
the cause was continued aforesaid. Without now 
determining what would be the effect if the fact was as 
argued by Taylor Strauder’s counsel, we proceed to ascer- 
tain whether the record fails to show that Taylor Strauder 
was personally present on the said 6th day of June when’ 
the court continued the cause as aforesaid. The record 
states the title of the cause correctly, and then says: “On _ 
motion of the defendant,” &&. When it is considered 
that the accused in all cases of felony must plead in per- 
son, and that it is required that he shall appear in person, 
and that the record shows that on his motion the cause 
was, by the court, continued, we are of opinion that the 
record sufficiently shows that he was present in court, and 
that we are justified in so inferring from the language 
employed. The record, when it says “on motion of the 
defendant,” is to be taken as meaning that the defendant, 
Taylor Strauder, made the motion in court, and not some 
other person for nim, in his absence, and that he was 
personally present at the time. We must take the record 
as true in its recitals in this respect. The only provision 
in our Code in reference to this subject is found on page 
718 of the Code, section 2, chapter 159, in which it is 
provided that “A person indicted for felony shall be 
personally present during the trial therefor.” In Sper- 
ry’s Case, 9 Leigh, 623, Judge Lomax in delivering the 
opinion of the court, says: “The well established prac- 
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tice in England and in this State is, that a prisoner ac- 


cused of felony must be arraigned in person, and must— 


plead in person ; and in all subsequent proceedings it is re- 
quired that he shall appear in person.” In Sperry’s Case 
the record showed that the accused appeared by attorney, 
and there was nothing in the record from which it could 
be inferred that he was personally present. In the case 
of Herker v. The Commonwealth, the record showed that 
the accused appeared by attorney, and there was nothing 
in the record to show that he was present. 13 Gratt., 
763. - The case of Younger v. The State is not like the 
case at bar on this question. 2. W. Va., 579. 

We pass now to the consideration of the question 
whether the court erred in refusing to remand Taylor 
Strauder to the county court of Ohio county for exam- 
ination by that court as prayed by him. 

It will be seen that the alleged murder was committed, 
the indictment found, and the plea of not guilty entered 
to the indictment, prior to the adoption of the present 
constitution of this State on the 22d day of August, 
1872. The plea of not guilty was therefore entered to 
the indictment before the 3d day of April, 1873, the date 
of the act providing for examining courts in cases of 
felony. The act of the Legislature in question is chap- 
ter ninety of the acts of 1872 and 1873, and is entitled 
“An act providing for the examination of persons 
charged with a felony before the county court.” 

The first section of the act provides that, “Before any 
person, charged with a felony, is tried before a circuit 
court, he shall be examined as hereinafter provided, un- 
less by his assent, entered of record in such court, such 
examination be dispensed with.” 

The second section of the act provides that “every 
such examination shall be had before the county court 
having jurisdiction of the offense, at one of the terms 
held for the trial of causes.” 

The fifth section of the act provides that “upon any 
such examination, if it appear to the court that there is 
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not probable cause for charging the accused with the of- 
“fense, he shall be discharged.” 

The sixth section provides, that “if it appear, on ex- 
amination of such person, that a felony has been com- 
mitted, and that there is probable cause to charge the ac- 
cused therewith, the court shall remand him for trial in 
the circuit court having cognizance of the case, take the 
depositions of all material witnesses on such examination, 
and require of them, and such as the accused may desire 
on his behalf, a recognizance for their attendance at the 


trial.” 
The seventh, eighth, ninth, and tenth sections of the 


act provide as follows: 

“7, Should the court be of opinion that the accused is 
entitled to bail, it shall let him to bail if he give suffi- 
ciént bail, or if he do not then give it, shall enter of 
record that he is entitled to bail, and in what sum, and 
he may thereafter be admitted to such bail by any jus- 


tice.” 
“8, When a justice admits such person to bail, he shall 


transmit the recognizance to the clerk of the said circuit 
court, and issue a warrant for the discharge of such per- 
son from jail, upon which he shall be discharged there- 
from, if detained for no other cause. ” 

“9, When a person is remanded as aforesaid, by a 
county court, the clerk thereof shall certify to the clerk 
of the court in which he is tu be tried, copies of all re- 
cognizances taken by the said examining court, and to the 
attorney prosecuting for the State, in the court wherein 
the trial is to be, a copy of the order remanding the ac- 
cused, and of the depositions taken on the examination, 
and of any warrant in the case which remains filed in the 
clerk’s office.” 

“10. If the court in which a person is examined as 
aforesaid, discharge him, he shall not thereafter be ques- 
tioned or tried for the same offense.” 

It is not necessary to refer to the other sections of the 
act, as they have no material bearing on the question un- 
der consideration. 
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This act is substantially the same as the act in refer- 


ence to examining courts which was in force in Virginia > 


at the formation of this State, and for many years before. 

It will be seen, that the first section of the act is very 
broad and comprehensive, and applies as readily to 
charges of felony existing at the time as after its passage, 
in the shape of indictments or otherwise. It, in effect, 
forbids the trial of any person charged with felony at the 
time ofits passage or afterwards. from being tried by the 
circuit court before he is examined for the offense by the 
county court ; especially is that the effect if the examina- 
tion is demanded properly and at the proper time. — It is 
true that a statute should be construed by the court as 
operating prospectively only, unless the words employed 
show aclear intention that it should havea retrospective 
effect. But this intention is to be found generally in 
the statute itself. It is to be presumed that language 
has been employed with sufficient precision to conyey it, 
and unless examination demonstrates that the presump- 
tion does not hold good in the particular case, nothing 
will remain except to enforce it. “When a law is plain 
and unambiguous, whether it be expressed in general or 
limited terms, the Legislature should be intended to 
mean what they have plainly expressed, and consequently 
no room is left for construction.” Cooley’s Con. Lim. 54 
and 62, and authorities there cited. In the case of Perry 
v. The Commonwealth, 3 .Gratt. 632, it was decided that 
the act of February 24th, 1846, changing the mode of 
summoning and making juries in trials for felony, ap- 
plies te all cases tried after the act, though the offence 
was committed, or even the examining court had passed 
upon the case, before the passage of the act. And also 
that the constitutional provision forbidding ea post facto 
laws, relates to crimes and punishments, and_ not to 
criminal proceedings. The language of the said act of 
1846 was no more positive or broad than the act of the 
3d of April, 1873. In the case of the Commonwealth v. 
Adcock, 8 Gratt. 661, it was held that though an offense 
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committed before the Code of 1849 went into operation, 
must, so faras the question of guilt, degree of crime, 
quantum of punishment and rules of evidence, are con- 
cerned, be governed by the law in force at the time the 
offense was committed, yet upon the question of the 
prisoner’s right to be discharged from the failure to try 
him, arising after the code went into operation, it must 
be governed by the law of thecode. By no possible trans- 
mission or arrangement of the words of the said first section 
of the act of 3d of April, 1873 aforesaid can it be restricted 
to offenses thereafter committed, charges thereafter made, 
or prosecutions thereafter commenced. It applies as 
strongly in its terms to pending charges or indictments 
as to subsequent charges or indictments for felony. And 
really, if there is any good reason why an examining 
court should be had before trial in the circuit court, in 
case of charges of felony, that reason applies as strongly 
to pending prosecutions or indictments as_ to subsequent 
prosecutions or indictments. But we are not to enquire 
whether the act ofthe Legislature in question is a good 
orabad law. Ifthe law is valid and applies, we have 
but one plain duty to perform, and that is to enforce it. 
This duty we cannot avoid if we desire so todo. As 
early as 1804 it was decided by the general court of Vir- 
ginia, that the district court had not original jurisdiction 
to receive and sustain an indictment for felony, before 
the indictee had been examined by a court of justices in the 
manner prescribed by law. 1 Va. Cases 144. In the case of 
Hurd v. The Commonwealth, 5 Leigh 715, it was decided 
that: 

“Tt is error to put a prisoner upon trial on an indictment 
for felony, found by the grand jury in a circuit superior 
court before any examination of him for the offense in the 
county or corporation court, though such examination be 
had after the indictment found and before the trial.” In 
Ford’s Case, 16 Gratt., 547, Judge Allen, in delivering 
the opinion of the court, in speaking of the examining 
court, says: “It is in effect nothing more than a more for- 
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mal examination and inquiry into the facts than could be ,,,,/8%; 


made by a single justice sitting g 
time to examine carefully, or the aid of counsel to as- 
sist his deliberations. Under such circumstances he 
may err (supposing the facts to be undisputed) upon the 
question whether in law they make out a felony ; or he 
may be mistaken as to the facts. As an additional safe- 
guard for the liberty and protection of the accused, the 
examining court is interposed. It must be satisfied that 
there is a corpus delicti, that a felony has been committed, 
a proposition in regard to which they can have the bene- 
fit of consultation and argument. If satisfied on that 
point, and that there is probable cause to charge the 
accused therewith, he is to be remanded for trial. If en- 
titled to bail, they may bailhim. But if it appear to the 
court that there is not palpable cause for charging the 
accused with the offense, he shall be discharged.” Pro- 
ceedings before grand juries are entirely ex parte; the 
accused cannot be heard there in person, or by counsel, 
nor has he the right to send witnesses before the grand 
jury to prove his innocence. The grand jury must fre- 
quently hear but one side of a case, and in consequence 
thereof they often find indictments against persons which 
they would ignore if they could hear all the evidence, 
and in this way innocent persons are often unlawfully 
compelled to suffer great loss of property as wellas char- 
acter and deprivation of liberty. The accused can be 
heard more speedily before the examining court than the 
circuit court, because the terms of the former are more fre- 
quent than the latter. Again, the proceedings before 
the grand jury are not only ex parte, but they are, to a 
great extent, private and secret. When there is no ex- 
amining court before final trial, the accused is liable to 
be surprised and injured by the introduction of evidence 
or witnesses of which he had no knowledge, and often 
no right to expect or anticipate. An examining court 
tends to prevent this, and thereby affords an additional 


security of safety and protection to the innocent, 


g generally alone, without, 
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without injury to the public, or affording immunity from 
punishment to the guilty. 

But it is claimed that the act of 3d of April, 1873, 
is invalid and void, because it violates the constitution 
of this State. In support of this claim we are referred 
to the twelfth and twenty-seventh sections of the eighth 
article of the constitution of this State. The twelfth 
section, among other things, provides that the circuit courts 
shall have jurisdiction of all felonies and misdemeanors. 
The jurisdiction here conferred is not necessarily ex- 
elusive. This is all there is in the section that bears 
upon the subject. The twenty-seventh section provides 
that “the county court shafl have original jurisdiction 
in all actions at law, where the amount in controversy 
exceeds twenty dollars; and also in all cases of habeas 
corpus, quo warranto. mandamus, prohibition, certiorari, 
and in all suits in equity. It shall have jurisdiction in 
all matters of probate ; the appointment and qualification 
of personal representatives, guardians, committees, and 
curators, and the settlement of their accounts, and in 
all matters relating to apprentices; and of all criminal 
cases under the grade of felony, except as hereinbefore 
provided. But the jurisdiction of the county court 
shall be subject to such limitations as may be prescribed 
by law.” It is argued that because this section says the 
county court shall have jurisdiction of all criminal cases 
under the grade of felony, that it is an implied prohibi- 
tion against the Legislature giving the county court any 
jurisdiction or authority whatever in cases of felony. 
We are not prepared to admit this proposition as stated, 
if there were no other provision in the constitution upon 
the subject. In a free government it is essential that the 
legislative department should have and exercise very 
great powers; and itis well settled that the legislatures 
of the several States of the Union “have conferred upon 
them, by the people, the full and complete power as it 
vests in and may be exercised by the sovereign pow- 
er of any country, subject only to such restrictions 
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as they may have seen fit to impose, and to the 
limitations which are contained in the constitution 
of the United States. The legislative department 
is not made a special agency, for the exercise of 
specifically defined legislative powers, but is entrust- 
ed with the general authority to make laws at discretion. 
But the apportionment of this authority does not sane- 
tion the exercise of executive or judicial power, except 
in those cases, warranted by parliamentary usage, when 
they are incidental, necessary or proper to the exercise 
of legislative authority, or where the constitution, in 
specified cases, may expressly permit it.” Cooley, Con 
Lim. 86, 87. The general rule seems to be, that the leg- 
islatures of the several States may exercise any power not 
prohibited expressly or by clear implication, by the con- 
stitution of the United States, or of the State. But if 
the language of the said twenty-seventh section, as 
quoted, makes it doubtful, -when the section is construed 
alone by its own provisions, as to the power of the Leg- 
islature to confer any jurisdiction or authority whatever 
upon the county courts touching felonies, the twenty- 
eighth section of the same article provides that “it, (the 
county court,) shall also have the superintendence and ad- 
ministration of the internal police and fiscal affairs of 
the county, including the establishment and regulation 
of roads, ways, bridges, public landings, ferries and 
inills, with authority to lay and disburse the county lev- 
ies. It shall, in all contested cases, judge of the elee- 
tion, qualification and returns of its own members, and 
of all county and district officers; and it shall exercise 
such other jurisdiction, and perform such other duties, as 
may be prescribed by law.” By this section it is made 
manifest that the Legislature has authority conferred 
upon it to give to the county courts jurisdiction over 
other matters and subjects than those expressly or by 
implication conferred by the constitution. And, taking 
the two sections together, it is clear that the Legislature 
&8 
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may, by law, limit the jurisdiction of the county courts 
expressly conferred by the constitution, as well as enlarge 
their jurisdiction and duties beyond the special grants 
of jurisdiction contained in these sections. This is not 
only manifest, but it is wise and beneficial. Experience 
may prove it to be necessary and proper to impose limits, 
in some respects, upon the jurisdiction of the county 
courts, specially conferred upon them by the constitu- 
tion, and to enlarge their jurisdiction and duties in other 
respects, especially when we know that the thirty-fourth 
section of the same article authorizes, in certain contin- 
gencies, the election of judges to preside at the county 
courts, and exercise the judicial jurisdiction and powers 
thereof, instead of the justices, &c. 

If the people of the several counties of the State will 
it, they may, under the provisions of the said thirty- 
fourth section of the eighth article of the constitution, 
have judges learned in the law to preside at the county 
court instead of justices. And these county courts may 
be made as efficient for all judicial purposes as the cir- 
cuit courts, and even more so, because the sessions of the 
county courts are more frequent. If more efficient and 
able county courts are desired by the people of any 
county or counties, than they now have, they can easily 
secure them under the provisions of said section thirty- 
four. 

But it is argued that although the Legislature may 
have authority to enlarge the jurisdiction and duties of 
the county courts, as well as to limit the same, and also. 
under these powers to pass the said act of the 3d of April 
1873, still the Legislature had no authority under the 
constitution and schedule to make the same applicable to. 
this case, because the offense was committed, and the in- 
dictment found prior to the adoption of the present con- 
stitution and prior to the lst day of January, 1873. 
And in support of this position the last clause of the 
thirty-sixth section of the eighth article of the constitu- 
tion, the last clause of seventeenth section of the schedule, 




















OF WEST VIRGINIA. 


and the twenty-first section of the schedule are cited. 


The thirty-sixth section of the constitution and seven-7—> 


teenth and twenty-first sections of the schedule were in- 
serted and adopted to prevent the discontinuance of pros- 
ecutions and causes pending in the former circuit courts 
at the adoption of the constitution, and when the judic- 
ial system provided by the constitution took effect ; and 
when the thirty-sixth section says that all civil and crim- 
inal suits and proceedings pending before the former cir- 
cuit courts of the State shall remain and be proceeded 
in before the circuit court of the proper county, it simply 
means and was intended to prevent a discontinuance of 
such causes and proceedings, and that they should remain 
and be proceeded in, in such manner and under such 
regulations as were or should be prescribed by law. The 
proceedings of courts in all classes of cases are, and must 
necessarily be, prescribed by law as a general rule and 
be subject to alteration or modification at the pleasure of 
the Legislature, and it was evidently with this view and 
intent that the last clause of the thirty-sixth section was 
inserted. It was not intended by this section to give 
any greater power or authority to the circuit courts over 
the cases therein referred to,than any and all other 
cases over which jurisdiction was conferred upon these 
courts. To construe this section and the seventeenth 
section of the schedule as contended for on part of the 
State would prevent the change of venue in that class of 
vases, under any and all circumstances, and prohibit the 
Legislature from providing for a change of venue under 
any law, no matter if it was essential to the administra- 
tion of justice. As to the seventeenth and twenty-first 
sections of the schedule they are clearly legislative in 
their character and subject to amendment or modifica- 
tion by the Legislature when in its judgment the securi- 
ty of the citizen or the public good may require it. 
They are not organic or fundamental in their character 
and were not intended so to be. This is doubtless not 
so, asto all the sections of the schedule. Some of them 
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areand were intended to be fundamental and are beyond 
legislative reach, as much as any part of the constitution. 
In the Richmond Mayoralty case, 19 Gratt, 712 and 
713, Judge Moncure in delivering the unanimous opin- 
ion of the court says: “The only office of a schedule is 
to provide fora transition from the old to the new gov- 
ernment, and to obviate inconveniences which would oth- 
erwise arise from such transition. The convention 
acts in this matter as an ordinary legislature, and only 
because there is necessity for such action before a legis- 
lature can or will be convened under the constitution. 
To be sure, ifa convention in framing a schedule should 
plainly show an intention to place any of its provisions 
beyond the control of the Legislature, such provision be- 
ing the act of the representatives of the State without 
any constitutional restrictions, would be as effectual and 
binding as if they were embodied in the constitution it- 
self. But unless such an intention plainly appears, the 
presumption is that the provisions of the schedule are 
subject to future legislation.” These sections being leg- 
islative in their character, they may be amended or mod- 
ified by an act or acts of the Legislature, expressly or 
by plain implication, as any other legislative act. The 
act of the Legislature of 3d of April, 1873 does not 
amend or modify the seventeenth and twenty-first sec- 
tions of the schedule by express reference thereto, but 
it does so by plain implication. Statutes which amend 
others by implication are not affected by the thirtieth 
section of the sixth article of the constitution ; and it is 
not essential that they even refer to the acts or sections 
which by implication they amend. Cooley’s Con. Lim. 
151 and the numerous cases there cited. 

The act of the 3d of April, 1873, by its terms opera- 
ted immediately upon all persons within its scope. 
Who are these persons? Persons charged with felony. 
—Such charges might be either then pending, or there- 
after made. Does the law confine its operation to one, 

-or embrace both? The language of the law answers 
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the question. The law declares that “Before any person ,;,.84% 4). 
charged with felony is tried before a circuit court, he——Z, 
shall be examined,” &e. Though courtsdo not favor re- ga vier. 
peals by implication, yet when the repeal by implication 
is clear it will be respected. When the punishment affixed 
by law to an offense after the commission thereof has been 
modified or lightened in degree by law before the trial 
of the aceused, the accused has the right to elect under 
which law he will be tried, whether the one in force at 
the time the offense was committed, or at the time of the 
trial. 3 W. Va., 708. 

The ninth section of the thirteenth chapter of the 
Code of this State,, which was in force at the adoption of 
the present constitution, and is still in force, expressly 





provides that “the repeal of a law, or its expiration by 
virtue of any provision contained therein, shall not af- 
fect any offense committed, or penalty or punishment 
incurred before the repeal took effect or the law expired, 
save only that the proceedings thereafter had shall con- 
form, as far as practicable, to the laws in force at the 
time such proceedings take place, unless otherwise spe- 
cially provided; and that if any penalty or punishment 
be mitigated by the new law, such new law may, with 
the consent of the party affected thereby, be applied to 
any judgment pronounced after it has taken effect.” 

The act of the 3d of April expressly gives the accused 
the right to elect whether he will be examined by the 
county court upon the charge, or not, before trial in the 
circuit court ; and it is not in the power of the court to 
deprive him of that right, if he demands it properly and 
at the proper time. When the accused has demanded 
that right, and he has not been examined by the county 
court, or waived the examination, if the demand was 
made in proper time, the circuit court is unauthorized by 
law to proceed with the trial against his protestation, as 
was done in this case. Was the demand for the benefit 
of the act of 3d of April, 1873, made in proper time? 
It was made at the first opportunity after the passage of 
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the act. He could not have made it earlier. It is said, 
however, that it was made after the accused had plead 
not guilty. The plea of not guilty was filed before the 
passage of the act, and he cannot, therefore, be preju- 
diced in the exercise of his right conferred by law under 
the act, at the first opportunity, by the plea, especially 
in a case when not only his liberty, but his life, are put in 
jeopardy. The court expressly decided that the prisoner 
was not entitled to an examining court, or in other 
words, that he was not entitled to the benefit of the act— 
not because the plea of not guilty was filed, but because 
the act of the Legislature did not embrace or apply to 
the accused, or his case. It might have been more for- 
mal for the accused to have asked the court for leave to 
withdraw his plea when he demanded an examination 
before the county court; but the plea being filed, under 
the circumstances, could not prejudice the accused in the 
exercise of his legal right, or in the demand thereot. 
Murder is a terrible crime.—He who is guilty of mur- 
der should be punished therefor to the extent of the law, 
and with reasonable dispatch. But there is no principle 
recognized among Christian people, nor is there any law 
that will or can authorize or justify us as a court to sus- 
tain and affirm the judgment of sentence of death against 
any person, when it appears that his trial and conviction 
were not had according to the substantial requirements 
of law. In the eye of the law, no person charged with 
crime is guilty until so proved upon due and lawful trial 
according to the substantial forms of law. 

The error of the circuit court in refusing the accused an 
examination before the county court of the county of Ohio 
upon said charge of murder, is fatal to all the other pro- 
ceedings in the cause by which the accused was tried, 
convicted and sentenced to be hung, and the ruling to that 
effect by this court, renders it unnecessary to determine 
any other questions decided in the cause by said circuit 
court, after such refusal, as it may properly be considered 
that they do not fairly arise in the case for adjudication. 
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The constitutionality of the said act of the Legisla- 


ture has received the sanction of the Legislature and of —, 


the Governor of the State, for heapproved it. Thus the 
constitutionality of the act has been determined by 
the legislative and executive departments of the 
government. In the case of Ogden v. Saunders, 12 
Wheaton, 270, Justice Washington says: “It isa de- 
cent respect due to the wisdom, the integrity, and the 
patriotism of the legislative body by which any law is 
passed, to presume in favor of its validity, until its vio- 
lation of the constitution is proved beyond all reason- 
able doubt.” The constitutionality of a law is to be 
presumed because the Legislature, which was first re- 
quired to pass upon the question, and the Executive, who 
approved the act after its passage by the Legislature, act- 
ing, as they must be deemed to have acted, with integ- 
rity, and with a just desire to keep within the restrictions 
laid, by the constitution, upon their action, have ad- 
judged that it is so. They are co-ordinate departments 
of the government with the Judiciary ; and the Legisla- 
ture passes bills, and the Executive approves them, under 
the solemnity ofan official oath, which it is not to be sup- 
posed they will disregard. The most eminent jurists of 
the Union have held, that when courts are called upon 
to pronounce the invalidity of an act of legislation, 
passed with all the forms and ceremonies requisite to 
give it force of law, they will approach the question 
with great caution, examine it in every possible aspect, 
and ponder upon it as long as deliberation and patient 
attention can throw any new light upon the subject, and 
never declare a statute void unless the nullity and in- 
validity of the act are placed, in their judgment, beyond 
reasonable doubt. A reasonable doubt must be solved 
in favor of legislative action, and the act be sustained. 
Cooley, Con. Lim. 181. Bridges v. Shallcross, 6 W. Va., 
After full and careful examination of the constitution, 
and the act of the Legislature in question, together with 
the authorities bearing upon the subject, we do not feel 
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authorized to deelare the act invalid and void, but, on the 
contrary, we are constrained to hold that said act is valid 
and binding. While this is so, we do not hesitate to de- 
clare that if we were satisfied that the act was altogether 
unconstitutional beyond reasonable doubt, it would be 
our duty to so declare and hold. 

For the foregoing reasons we are of opinion that the 
said circuit court of the county of Ohio, erred in its judg- 
ment and 1uling that the said Taylor Strauder is not en- 
titled to be examined before the county court, of the said 
county of Ohio, upon and for the charge of-murder al- 
leged against him, in the indictment in this cause, before 
being tried therefor before the said circuit court, and that 
therefore the said circuit court erred in its judgment ren- 
dered in the said cause, on the 6th day of May, 1873, in 
overruling the motion of the said Taylor Strauder then 
made to the said circuit court, to remand him to the 
county court of the said county of Ohio, to be examined 
by the said county court upon and for the said charge of 
murder, in the said indictment alleged against him, be- 
fore trial thereon and therefor, in the said cireuit court, 
according to the provisions of the act of the Legislature 
approved the 3d day of April, 1873, entitled, “An act 
providing for the examination of persons charged with 
felony before the county court,” we, being of opinion 
that, as it appears by the record, the said Taylor 
Strauder made the said motion to the said circuit court, 
before the jury was called, elected, tried, and sworn to 
try the cause, and at the first opportunity he had to 
make the same after the approval of the said act of 
the Legislature, the said Taylor Strauder was and ig 
entitled to be examined before the county court of the 
said county of Ohio, upon and for the said charge of 
murder before he can lawfully be tried before the said 
circuit court upon the said charge of murder—he, the 
said Taylor Strauder, not having plead in bar to the said 
indictment after the approval of the said act, nor dis- 
pensed with such examination in any sufficient manner. 
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And we are further of opinion that because of the matters 
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aforesaid the said circuit court erred in causing the said —{, 


Taylor Strauder to be tried before it, upon the indict- 
ment aforesaid, at the time it did. 

We, therefore, consider that the judgment of the said 
circuit court of the county of Ohio, rendered in this cause 
against said Taylor Strauder, on the 8th day of July, 1873, 

upon the verdict of jury found in the cause whereby 
the said Taylor Strauder was condemned to death, and 
also the said judgment and order of the said circuit court 
in refusing and overruling the said motion of the said 
Taylor Strauder, and all the proceedings of the said cir- 
cuit court had in the cause, after his said motion was so 
refused-and overruled, be reversed and annulled, and that 
the verdict of the jury rendered in the said cause, be set 
aside. 

And this court, proceeding to render such judgment 
as the said circuit court ought to have rendered upon the 
said motion of the said Taylor Strauder to be remanded 
to the county court of the county of Ohio to be exam- 
ined by said county court upon the said charge of mur- 
der in the said indictment alleged against him; it is 
considered that the said Taylor Strauder be remanded to 
the county court of said county to be examined by it upon 
the said charge of murder in the said indictment alleged 
against him (the said Taylor Strauder) according to the 
provisions of the act of the Legislature, entitled “An act 
providing for the examination of persons charged with a 
felony before the county court,” and to be otherwise pro- 
ceeded with by the said county court according to the 
Jaw made and provided. 

And it is further considered that the said Taylor 
Strauder remain in the custody of the jailor of the said 
county upon and for the said charge of murder in the 
said indictment alleged against him until he shall be ex- 
amined as aforesaid by the said county court upon and 
for the said charge of murder, and be further proceeded 
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wan ded, by the said county court, unless he shall be sooner 
v. > (NPEaa - 
Stravaer, discharged therefrom by due process of law. 


And it is further ordered that the clerk of the said cir- 
cuit court do, as soon as may be, make and officially cer- 
tify to the said county court a copy of this order, to- 
gether with an official copy of the record of the finding 
of said indictment by the grand jury attending upon the 
circuit court on the 20th day of May, 1872, and also an of- 
ficial copy of the said indictment, to the end that the said 
county court may be informed of this order and of the felo- 
ny upon and for which the said Taylor Strauder is herein 
directed to be examined before the said county court. 


The other Judges concurred. 


JUDGMENT REVERSED, VERDICT SET ASIDE, AND 
CasE REMANDED FOR EXAMINATION IN CoUNTY 
Court. 





to 
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STATE v. FITZPATRICK 


August 15, 1874 


1. The provision of section three of chapter one hundred and sixty of 


. The nature of the offense charged in an indictment need not be 


endorsed on it. 


. Although the record must show the finding of the indictment, 


it need not show all the constituents and circumstances of the of- 
ense charged. The record, however, should not describe an 
offense variant from that charged in the indictment, or specify 
any inseparable constituent or condition that is not a component 
of the offense set forth in the indictment. 


. When, in an indictment, it is alleged that a person without having 


a State license therefor, sold, and offered and exposed for sale, at 
retail, spirituous liquors and other drinks, and it appears by the 
record that an indictment for “unlawful retailing” was present- 
ed, the record of the finding of the indictment is sufficient. 


The opinion of the court contains a statement of the 


case. 


The Hon. James M. Jackson, judge of the circuit 


court of Ritchie county presided at the trial below. 


Attorney General Mathews, for the State. 


John A Hutchinson, Jr., tor respondent. 





1874. 
: ‘ ‘ ; August Term. 
the Code, that in a case for violation of a law relating to the rey-—————_—_ 


enue, a writ of error will lie forthe State, from this court to the 
judgment of the cireuit court, is notrepugnant to the Constitu- 
tion. 
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HorrMaNn, JUDGE: 


In April, 1873, the grand jury, at the circuit court of 
the county of Ritchie, found an indictment in which 
they presented, that Mary Fitzpatrick, in September, 
1872, without having a State license therefor, sold, and 
offered and exposed for sale, at retail, spirituous liquors, 
wines, porter ale and beer, and drinks of like nature. 
The indictment was endorsed, ‘Indictment for unlawful 
retailing: A true bill.” And the record stated that 
“the grand jury presented an indictment against Mary 
Fitzpatrick for unlawful retailing: A true bill.” 

In October, the defendant moved the court to quash 
the indictment, on the ground, as it was suggested, that 
there was no sufficient record of the finding of the in- 
dictment, and no sufficient endorsement thereon that 
it was a true bill. And the court quashed the indict- 
ment. 


In November, 1873, the State obtained a writ of error 
from this Court to the judgment. 


This Court, at the last term, in the case of the State v. 
Allen, held that the provision in section three of chapter 
one hundred and sixty of the Code, that,-in a case for 
violation of a law relating to the revenue, a writ of er- 
ror will lie for the State from this Court to the judgment 
of the circuit court, is not repugnant to the constitu- 
tion. 


The nature of the offense charged in an indictment 
need not be endorsed on it. The Supreme Court of Ap- 
peals of Virginia, in Price v. Commonwealth, (21 Gratt., 
846,) decided that even an endorsement, on an indict- 
ment, that it is “a true bill,” is not necessary. 


Although the record must show the finding of an in- 
dictment, it need not state all the constituents and cir- 
cumstances of the offense charged. It is not intended 
now to express our opinion as to whether the record need 
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oe Pe ' — ca fixe 208 
indicate anything more than that the indictment is for 4.58) Term. 


treason, felony, or misdemeanor, or not. Offenses orig-~— gi, 
inating in the common law are, generally, if not univer- 
sally, designated by names indicating, more or less cer- 
tainly, the nature of the facts that constitute the offenses ; 
and it is easy and usual by such names to indicate 
their character. But offenses created by statute are not, 


v. 
Fitzpatrick. 


generally, if ever, designated by any such brief and com- 
prehensive phrase. In most cases, it would be incon- 
venient to state all the positive and negative elements 
and conditions of the offense, in the record of the fin - 
ing of the indictment; while the pains of setting them 
forth would promote but little benefit. For, whether 
the designation or description in the record be general 
or special, the care and probity of the clerk, or other 
criteria outside of the record, are indispensable to the 
identity of the paper produced as the indictment re- 
ferred to. 

The record, however, should not describe an offense 
irreconcilably variant from that charged in the indict- 
ment, or specify any inseparable constituent or condi- 
tion of an offense, that is not a component of that set 
forth in the indictment. It would seem that such an ir- 
reconcilable variance between the record of the finding 
and the allegations in the indictment would be fatal to 
the proceeding. But, the Supreme Court of Appeals of 
Virginia, in Thompson v. Commonwealth, (20 Gratt. 724) 
had for its corsideration an indictment of which the on- 
ly good count was for murder simply, and a record of 
the finding of an indictment for “murder in commission 
of rape.’ And the court held that the clause in the 
record indicating that the murder charged was in the 
commission of a rape, might be discarded as surplussage; 
and decided that the record was sufficient. 

Retailing means selling at retail. Though the want of 
license is a circumstance without which the selling at 
retail is not an offense, the latter is the only positive act 
that constitutes the offense. The mention of this in the 
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Pe... “am record of the finding of the indictment is not a complete 
Sate Geseription of the offense charged, but it is entirely con- 


Fitzpatrick, S!8tent with the complete description in the indictment. 
It is certainly less objectionable than the record of the 
finding inthe case of the State v. Thompson, already 
cited, in which the record was held sufficient. 


The judgment’of the circuit court is reversed, and 
costs are adjudged to the State, the motion to quash the 
indictment is overruled, and the case is remanded to 
the circuit court for further proceedings. 


Haymond, President, and Paull and Hoffman, judges, 
concur. 


Absent, Moore, Judge. 


JUDGMENT REVERSED AND CAUSE REMANDED. 
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CHARLESTON. 


STATE v. KYLE. 


March 4, 1875. 


1. A writ of error lies, for the State, from the circuit court to a judg- 1875. 
ment of the county court, if the case be for the violation of a law 
relating to the revenue. 

2. Inconstruing the twelfth section article eight of the Constitution, 
the third section of article eight is to be considered, upon the 
principle that, in construing a part of the Constitution the whole 
is to be examined, with a view to arriving at the true intention 
of each part. 

3. The circuit court, in such cases, having obtained jurisdiction by the 
writ of error, the statute authorizes it to retain the case, and 
there proceed in it, unless, by consent of thé parties, or for good 
cause shown, the appellate court directs otherwise. 

4. The Supreme Court of Appeals cannot, upon an application for the 
writ of prohibition, decide whether the circuit court erred, or not, 
in overruling and reversing the judgment of the county court; 
that being a question proper on a writ of error. 


This was an original application to this court, by 
William Kyle, praying that a writ of prohibition might 
be awarded against the Hon. Joseph Smith, judge of the 
circuit court of Kanawha county, commanding him to ab- 
stain from all further proceedings in a cause pending in 
said circuit court, in the name ofthe State of West Vir- 
ginia against William Kyle, who had been theretofore 
indicted in the county court of said county for a_viola- 





tion of the law providing the mode and manner of ob- 
taining license for the sale of intoxicating liquors and 
how violations of such law may be punished. 


The facts are stated in the opinion of the court. 





January Term 
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1875. a a on 
January Term. William A. Quarrier for the petitioner. 

State 

= ‘ie John E. Kenna, contra. 


Moorg, JUDGE: 


At the April term of the county court of Kanawha 
county, 1873, Wm. Kyle was indicted for unlawfully re- 
tailing spirituous liquors, wine, porter, ale, beer, &e. 
The defendant Kyle appeared at the same term of the 
court and demurred generally to the indictment and each 
count thereof The court sustained the demurrer, dis- 
missed the indictment and discharged the defendant from 
further prosecution in that behalf. The State, by its at- 
torney, excepted to the ruling of the court, and on the 
10th day of May, 1873, the circuit court of Kanawha 
county granted the State a writ of error in the cause. 
On the 17th day of June, 1873, Kyle moved the circuit 
court to dismiss the writ of error on the ground that it 
had been improvidently awarded, and that the court had 
no jurisdiction to entertain it. The court overruled the 
motion and retused to dismiss the writ, and thereupon 
the matters arising upon the record of the case were ar- 
gued by counsel and submitted. The circuit court re- 
versed and annulled the judgment of the county court, 
and ordered the case to be placed on the circuit court 
docket and retained for trial. The case is now brought 
before this Court, by the defendant Kyle, upon his ap- 
plication for a writ of prohibition. To the rule issued 
by this Court against the Hon. circuit Judge to show 
canse why a writ of prohibition should not issue, &e., he 
makes the laconic return, “that the law authorizes and re- 
quires that the said case shall be proceeded with and deter- 
mined in the said circuit court of Kanawha county.” 


It was argued that “the circuit court had no power to try 
and award a writ of error where defendant had been dis- 
charged.” To sustain that proposition, the defendant’s 
counsel cited section twelve, article eight of the consti- 
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tution, and chapter fifteen, section three Acts 1872-3, j..uary Term. 


and referred to section three, chapter one hundred and 
seventy-four, Acts 1872-3, as an “effort of Legislature to 
confer jurisdiction,” on the circuit court. 

Before this Court can direct the writ ot prohibition to 
issue in this case, it must first determine the question 
whether the circuit court had authority, on the 10th day 
of May, 1873, to award a writ of error to a judgment 
of the county court, at the instance of the State, in a 
prosecution for the violation of a law relating to the rev- 
enue. In other words, before this court can direct the 
writ of prohibition to issue, it must be satisfied, first, that at 
the time the writ of error issued, such writ did not lie for 
the State in a case for the violation of a law relating to the 
revenue ; or, second, that the circuit court had no authority 
to grant the writ of error; and, third, that after revers- 
ing the judgment of the county court, the circuit court 
had no authority to docket and retain jurisdiction of the 
case, 

That the case is one for a violation of a law relating to 
the revenue, has not been disputed, and argument would 
be unnecessary on that point since Scott’s Case, (10 Gratt. 
754 and eases there cited) ; And jurisdiction has been ex- 
ercised in such a case from the time of Teft’s Case, (SLeigh. 
721),up to the present, State v. Allen, supra. Ifsuch 
jurisdiction does not now exist, it must be in consequence 
of some positive or clearly implied inhibition in the new 
constitution, and not for want of legislation. Under 
the Commonwealth, the General Assembly, by the amen- 
datory act of February 29th, 1828, chap. 3, see. 4 
acts 1828, 


wealth “in all prosecutions relating to the revenue laws;” 


3 
gave the right of appeal to the Common- 
which act was amended at the next session by the act of 
February 28th, 1829, chap. 3, sec. 2, Acts 1829, by 
giving to the Commonwealth “the right to appeal, or 
obtain a writ of error,” in such cases. Section 3, chap. 
209, Code 1849, declared the writ to lie for the 
90 


State 
Tc 
Kylie. 
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Jonuary Term.-OMMonwealth “ifthe case be for violation of a law re- 


~Stute lating to the revenue;” and exactly the same provision 
Kyie. 18 retained in the Code of 1860, chap. 209, sec. 3. 
Such we find to have been the legislation of the Com- 
monwealth up to the formation of this State, when it 
was adopted as the law of this State and embodied in its 
Code of April Ist, 1865, chap. 160, sec. 3, and has cer- 
tainly continued to be the law, if not in conflict with the 
constitution that went into force “from and after the 
fourth Thursday of August, 1872,” because it is declared 
by the twelfth section of the schedule to the constitu- 
tion, that, “all courts of justice now existing shall con- 
tinue with their present jurisdiction, and be held as now 
prescribed by law until the judicial system established 
by this constitution shall go into effect, and all rights, 
provisions, actions, claims and contracts shall remain 
and continue as if the constitution had not been adopt- 
ed, except so far as the same may be affected by the terms 
and provisions of this constitution, when it shall go in- 
to effect.” : 

Having shown that the State was entitled to the writ 
of error in such cases, that it was a right existing at the 
time the constitution went into effect, it must be con- 
ceded that the right still exists, unless affected by the 
terms and provisions of the constitution. 

We are cited to section twelve, of article eight of the 
constitution, for the terms and provisions affecting that 
right, which is as follows: 

“The circuit courts shall have the supervision of all 
proceedings before the county courts and other inferior 
tribunals by mandamus, prohibition, or certiorari. They 
shall, except in cases confided by this constitution ex- 
clusively to some other tribunal, have original and gen- 
eral jurisdiction of all matters of law where the amount 
in controversy, exclusive of interest, exceeds fifty dol- 
lars ; in cases of quo warranto, habeas corpus, mandamus, 
or prohibition ; and in all cases of equity, and of all fel- 
onies and misdemeanors, they shall have appellate ju- 
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risdiction, upon petition and assignment of error, in ally juste Term, 
cases of judgments, decrees, and final orders, rendered by —;,,,. 
the county court, and such other inferior courts of record 

asmay be hereafter established by law, under the provis- 

ions of this article, where the matter in controversy, ex- 

clusive of costs, is of greater value or amount than $20 ; in 
controversies respecting the title or boundary of lands, the 

probate of wills, the appointment or qualification of a per- 

sonal representative, guardian, committee or curator; or 
concerning a mill, road, way, ferry or (nding, or the right 

of a corporation or county to levy tolls or taxes ; and also 

in cases of habeas corpus, quo warranto, prohibition, and 

certiorari, and in cases involving freedom, or the consti- 
tutionality of a law; gnd inall cases of conviction under 

criminal prosecutions in sail court. It shall have such other 

original jurisdiction as may be prescribed by law.” 


v. 
Kyle. 


Upon the principle that the expression of one thing 
is the exclusion of another, the maxim being: Expressio 
unius est eaclusio alterius, it seems to me the language of 
the twelfth section would indicate, if taken by itself, an 
intention on the part of the framers of the constitution, 
and of the people, when they adopted it, to be a limit- 
ation upon the jurisdiction of the circuit court, as to ap- 
pellate powers. 

It declares that the circuit courts shall have the 
supervision of all proceedings before the county courts 
and other inferior tribunals, by mandamus, prohibition 
or certiorari. It declares certain original and general 
jurisdiction in unmistakable terms. It confers appellate 
jurisdiction, specifically, in all cases of judgments, de- 
crees and final orders rendered by the county courts, and 
such other inferior courts of record as may be established 
by law, under the provisions of article eighth, in the fol- 
lowing classes of cases: 

First. Where the matter in controversy, exclusive of 
costs, is of greater value or amount than $20. | 

Second. In controversies respecting the title or bound- 
aries of land. 
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Third. Probate of wills. 

Fourth. Appointment or qualification of a personal 
representative, guardian, committee or curator. 

Fifth. Concerning a mill, road, way, ferry or landing. 

Sizth. The right of a corporation or county to levy 
tolls or taxes. 

Seventh. In habeas corpus, quo warranto, prohibition 
and certiorari. 

Eighth. In cases involving freedom. 

Ninth. In cases involving the constitutionality ofa 
law. 

Tenth. In all cases of conviction under criminal prose- 
cutions in said court. 

Had the twelfth section stopped qvith this declaration 
of original and appellate jurisdiction, there would have 
been comparatively little difficulty in holding that the 
Legislature would have been unrestricted in conferring 
upon the circuit court other original and appellate juris- 
diction. But, if taken by itself, it seems to me, the last 
clause of the section would indicate an intention to re- 
strict the appellate jurisdiction to the ten classes just des- 
ignated, because, it declares the circuit courts, “shall 
have such other original jurisdiction as may be prescribed 
by law.” I am tully impressed with the force of this 
view upon the examination of the provisions of the for- 
mer constitutions. 

The constitution of 1776 was silent upon the question 
of the jurisdiction of the courts. The General Assem- 
bly, was, therefore, like the parliament in that respect, 
possessed of plenary power, and gave to the courts such 
jurisdiction as it deemed proper. 

The amended constitution of 1830, article five, section 
one, declared that the jurisdiction of the courts, “shall 
be regulated bylaw.” 

The constitution of 1851, article six, section one, de- 
clared, that the jurisdiction, except so far as conferred 
by the constitution, “shall be regulated by law.” 





OF WEST VIRGINIA. 717 


The constitution of 1863, article six, section six, afters, .uary Term. 
prescribing certain original and general and appellate——,,,, 
jurisdiction for the circuit courts, declared: “They shall Vie. 
dso have such other jurisdiction, whether supervisory, orig- , 
inal, appellate, or concurrent as may be prescribed by law.” 

From this comparison of the constitutions it is appar- 
ent that the Legislature was not inhibited from confer- 
ring upon the cireuit courts other appellate jurisdiction 
not inconsistent with that prescribed by the constitu- 
tions prior to the new constitution. It was a right that 
existed to the Legislature either by positive declaration, 
or by implication. 

It is, therefore, argued, that the last clause of the 
twelfth section, eighth article of the present constitu- 
tion, which supplants the clause of section six, article six, 
Constitution 1863, above quoted, is a limit to the legisla- 
tive willand power, and thatthe Legislature should not 
confer upon the circuit court other appellate jurisdiction 
than that prescribed so specifically by the twelfth sec- 
tion. That ifsuch was not the intention, why not have 
retained the language of the old constitution, or, at least, 
have said, “Such other original and appellate jurisdiction 
as may be prescribed by law.” 

Notwithstanding, that view of the question is one of 
great weight, and would be conclusive if we were to con- 
strue the twelfth section by itself; we must decide to 
the contrary, or create an anomaly. 

It was holden in State v. Allen, supra, that “A writ of 
error lies for the State from the Supreme Court of Ap- 
peals, to a judgment of the circuit court, ifthe case be for 
a? the violation of a law relating to the revenue.” That 
decision was made under a construction of:the third sec- 
tion, eighth article of the constitution (which conferred 
appellate jurisdiction upon the Supreme Court from 
judgments of the circuit court). The Judge, in delivering 
the opinion in that case, said: “It is obvious, that in cases 





of prosecutions for violations of laws relating to the rev- 
enue, it is preeminently just, and proper, that the State 
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should have such appellate right, as claimed for it in this 
case. Its revenue is its support, and if crippled in that 
respect, it is possible for combinations to defraud, if not 
impoverish, the treasury, and yet go unpunished. For 
nearly half a century it has been the policy of the legis- 
lative body to protect the State in that respect. Such 
was the wisdom of the many able representatives and 
statesmen, who undoubtedly deliberated well upon the 
subject, and I cannot believe that the framers of the 
present constitution intended a different policy.” 

As the county court has concurrent original jurisdic- 
tion with the circuit court in such cases, and as it has 
been decided that “the writ lies for the State, in such 
cases, to the judgment of the circuit court from the Su- 
preme court of Appeals,” it is not reasonable to suppose 
that the framers of the constitution intended that the 
writ should not lie for the State, in the same class of 
cases, to the judgment of the county court from the cir- 
cuit court. It certainly would be an anomaly, in the ju- 
diciary, to confer upon two tribunals concurrent original 
urisdiction, in a certain class of cases, and yet, cut off the 
right of appeal from one, whilst it is open from the other. 

The legislative department, in amending and re-en- 
acting the third section of chapter one hundred and 
sixty of the Code of 1868, and the Executive in ap- 
proving that act, chapter one hundred and seventy-four, 
section three, acts 1872-3, have undoubtedly given the 
same construction to the said twelfth section. We 
should not be contra. 

Therefore, upon the principle so often adjudicated, 
that in construing a part of the constitution, “the whole 
is to be examined with a view of arriving at the true in- 
tention of each part,” and for the reasons foregoing, I 
am of opinion that a writ of error lies for the State trom 
the circuit court toa judgment of the county court, if 
the case be for the violation of a law relating to the 
revenue. 
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The case now under consideration is clearly of that 


writ of error; and having thus obtained jurisdiction, 
the statute, chapter seventeen, section twenty-two, acts 
1872-3, is peremptory, that the circuit court shall retain 
the case and there preceed in it, “unless by consent 
of the parties, or for good cause shown, the appellate 
court direct otherwise.” 


Under the application for the writ of prohibition, we can 
not consider the question, whether the circuit court erred 
or not in overruling and reversing the judgment ot the 
county court. That question is one proper on a writ of 
error, but not on prohibition. 


I am of opinion, therefore, that the writ of prohibi- 
tion does not lie in this case, and that the petition there- 
for should be dismissed with costs, and the rule hereto- 
fore granted should be discharged, and the writ of pro- 
hibition refused. 


The other Judges concurred. 


Writ oF PROHIBITION DENIED. 
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CHARLESTON, 


STATE v. CAIN. 


March 4, 1875. 

1. An indictment was found by the grand jury attending the circuit 
court of Wood county, on the 10th day of June, 1874, against 
John Cain, in these words, to-wit: 

“State of West Virginia, Wood county, to-wit: 
In the circuit court of said county. 

The jurors of the State of West Virginia, in and for the body 
of the county of Wood, and now attending the said court, upon 
their oaths present, that John Cain, on the first day of December, 
A. D. one thousand eight hundred and seventy three, in the said. 
county, unlawfully did sell and turnish to Michael Toole, spirit- 
uous liquors, wine, porter, ale, beer, and drinks of like nature, on 
Sunday, contrary to the form of the statute, in such cases, made 
and provided, and against the peace and dignity of the State.” 
Herp. That said indictment is not good, after verdict, upon-a 
motion in arrest of judgment, under any statute of West Vir- 
ginia. 

2. Statutes which amend each other by implication, are not within the 
provision of section thirty of the sixth article of the constitution, 
and it is not essential that they even refer to the acts, or section, 
which, by implication, they amend. 


8. The first section of chapter ninety-nine of the acts of the Legisla- 
ture, of 1872, in connection with section seven of said chapter, so 
far as it prescribes the penalty for violating said first section of 
the said act of the Legislature, and so far as it forbids the sale, 
without a license, of intoxicating liquors to be drank in, upon, or 
about, the building or premises where sold, or to be drank in any 
adjoining room, building or premises, or other place of public re- 
sort connected with said building, that far and to that extent op- ; 
erates a repeal of the provisions of said first section of chapter 
thirty-two of the Code, of 1868, and no further ; and that as to all . 

sales of spirituous liquors or other liquors or drinks whether by 








ee 
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wholesale or retail, which are forbidden to be made by the first 
section of said chapter thirty-two, without a license for the pur-_ 
poses or uses not specified in the first section of said chapter ninety- 
nine of the acts of the Legislature of 1872-3, the first section of 
said chapter thirty-two of the Code, still remains in force. 

Writ of error operating as a supersedeas to a judgment 
of the circuit court of Wood county, rendered on the 3d 
day of July 1874, in a cause therein then pending onan 
indictment against John Cain. The cause reaches this 
Court by petition of the respondent, Cain. 

The case is stated in the opinion of the Court. 


Walter S. Sands for the appellant. 
Attorney-General Mathews for the State. 
HAYMOND, PRESIDENT. 


On the Ist day of December 1873, the grand jury of 
the circuit court of the county of Wood found an indict- 
ment against the defendant (John Cain), which is in 
these words, viz: “State of West Virginia, Wood coun- 
ty, to-wit: in the cireuit court of said county. The ju- 
rors of the State of West Virginia, in and for the body 
of the county of Wood, and now attending the said 
court, upon their oaths present, that John Cain, on the 
first day of December, A. D. one thousand eight hun- 
dred and seventy-three, in the said county, unlawfully 
did sell and furnish to Michael Toole spirituous liquors, 
wine, porter, ale, beer and drinks of like nature, on Sun- 
day, contrary to the form of the statute in such case 
made and provided, and against the peace and dignity of 
the State.” 

Afterwards, at the June term, 1874, of said court, the 
defendant appeared and filed his plea of not guilty to 
the indictment, upon which plea issue was duly joined, 

On the 8th day of June 1874, a jury was duly em- 
paneled and sworn to try the issue joined, &c., in said 
vase, and on the next day the jury rendered their ver- 
dict of guilty against the defendant, and fixed his fine at 
fifty dollars. 
y1 
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January Term, ON the 3d day of July, 1874, and before judgment was 
~——~rendered upon the verdict, the defendant, by his attor- 


ney, moved the court in arrest of judgment upon said 
verdict upon the ground of defects in the indictment, 
and other reasons hereinafter stated, but the court over- 
ruled the motion and rendered judgment against the de- 
fendant, for thé fine and costs. The defendant excepted 
to the judgment of the court in overruling his-‘motion in 
arrest of judgment. The bill of exception filed in the 
cause states the grounds upon which defendant asked 
the court to arrest judgment upon the verdict as follows, 
viz: 

First. Because the indictment does not charge an of- 
fense against any statute of the State in force at the time 
the same was found, or at the time the alleged of- 
fense therein is charged or proved to have been com- 
mitted, it not being charged in the indictment that the 
defendant sold the liquor therein mentioned without a 
State license therefor at the time as required by sections 
first and second of chapter thirty-two of the code of West 
Virginia, or that the defendant had violated any of the 
conditions of a bond required of persons procuring li- 
censes by section twelve of chapter thirty-two, of the 
code of West Virginia. 

Second. Because the provisions of chapter ninety-nine 
of the acts of the Legislature of West Virginia, passed 
April 4, 1873, entitled “An act to provide against the 
evils resulting from the sale of intoxicating liquors in the 
State of West Virginia,” operate as a repeal by impli- 
cation of so much of chapter thirty-two of the code of 
West Virginia as pertains to the sale of intoxicating liq- 
uors, and there was, therefore, no statute in force at the 
time of the commission of the offense as laid in the in- 
dictment, or at the time the alleged offense charged in the 
indictment was proved to have been committed, prohib- 
iting or punishing the sale of intoxicating liquors on 
Sunday. 





a . 
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Third. Because the indictment does not set out the p 


ticular place in the county of Wood where the sale— 


therein charged was committed. 

This case is now before us upon a writ of error ob- 
tained by the defendant from this Court. The evidence 
or facts proved are not certified in any form, and do not 
appear in the record, and we cannot see or know what 
was proved at the trial. There was no demurrer to or 
motion made to quash the indictment. The question now 
to be determined by this Court is, does the indictment 
charge the defendant,Cain, with an indictable offense, or in 
other words do the charges contained in the indictment 
amount, in a legal sense, to a violation of any statute of 
West Virginia. Owing tothe confused state of the legis- 
lation upon the subject of selling “spirituous liquors,” &e., 


” without a license at the time 


and “intoxicating liquors, 
the indictment was found, and for some time before, the 
question to be determined is very difficult of satisfactory 
solution, That the question is of the deepest inter- 
est and importance, is apparent. In order to arrive at 
a correct conclusion of the question before us, it is indis- 
pensable that the constitution of the State and the legis- 
lation bearing upon the subject shall be brought in re- 
view and considered. 

The thirtieth section of the sixth article of the con- 
stitution of the State provides that “no law shall be re- 
vised, or amended, by reference to its title only, but the 
law revised, or section amended shall be inserted at large 
in the new act.” 

The first section of chapter thirty-two of the Code of 
1868 was in force at the adoption of the Constitution 
and at the finding of the indictment, unless it was re- 
pealed by legislative enactment after the adoption of the 
Constitution and before the finding of the indictment, and 
provides that “No person without a State license there- 
for shall keep a hotel or tavern, or furnish drinks or _re- 
freshments ata public theatre, or sell, offer, or expose 
for sale, at wholesale or retail, spirituous liquors, wine, 
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the sale or delivery of aless quantity than five gallons 
at any one time shall be deemed a sale thereof at retail. 
And all mixtures or preparations known as ‘bitters’ or 
otherwise, which will produce intoxication, whether 
they be patented or not, shall be deemed spirituous li- 
quors within the meaning of this section.” 

The third section of same chapter provides that any 
person violating the said first section shall forfeit not less 
than ten nor more than one hundred dollars. 

The fourth section of the same chapter provides that 
said chapter shall not be construed to require any per- 
son having license to seli spirituous liquors or wine at 
retail to obtain another license to sell porter, ale, or beer, 
or any drink of like nature, at the same place; or to 
prohibit a druggist from selling without license, alcohol, 
spirituous liquors, or wine, in good faith for medical or 
manufacturing purposes. And in any prosecution 
against a druggist for selling aleohol, spirituous liquors, or 
wine, without a license therefor, if the sale be proved, it 
shall be presumed that such sale was in violation of this 
section unless the contrary be shown. 

The seventh section of the same chapter provides that 
“The State license mentioned in the first section shall be 
issued only when authorized by the board of supervisors 
of the county, except that when the act, occupation, or 
business for which such State license is necessary is to 
be done or carried on in a city, village or town, the li- 
cense shall be issued only when authorized under the 
charter of said city, village, or town, by the council 
thereof.” 

The twelfth section of same chapter provides, “Nor 
shall the board of supervisors, or city, village, or town 
council, authorize any license to sell spirituous liquors, 
wine, porter, ale, beer, or drink of like nature, until 
the applicant shall have given bond, with security, to be 
approved by the board or council, in the penalty of five 
hundred dollars, conditioned that he will not permit any 

















OF WEST VIRGINIA. 725 


’ “ink i ‘icati on anv premises -.. 
person to drink to intoxication on any premises un January Term. 


der the control of such applicant ; and will not sell or —{3,5 





furnish any intoxicating drink to any person who is in- 
toxicated at the time, or who is known to him to have 
the habit of drinking to intoxication, or who is under 
the age of twenty-one years ; and that he will not sell or 
furnish such drink to any person on Sunday. Every 
person violating any of the conditions of the said bond 
shall be guilty ofa misdemeanor, and on conviction there- 
of shall be fined for each offense not less than ten nor 
more than one hundred dollars. And he and his sureties 
shall be liable in a suit or suits thereon for every such 
fine and costs until the penalty of the said bond is ex- 
hausted.” 

The thirteenth section of the chapter provides that : 
“Every justice, upon information, made under oath or 
affirmation, that any person is selling, or offering or ex- 
posing for sale spirituous liquors, wine, porter, ale, beer, 
or drink of like nature, contrary to the provisions of 
this chapter, whether such person have a license or not, 
shall issue his warrant requiring the person suspected to 
be brought before him for examination,” &e. 

The fourteenth section provides that the board or 
council who authorized any license mentioned in the 
first section may revoke the same upon petition, &e. 

The fifteenth section provides that: “Every certifi- 
cate issued by an assessor as aforesaid, if it be to author- 
ize the keeping of a hotel ortavern, or a bowling alley, 
billiard table or bagatelle, or any table of like kind, 
shall specify the house in which it is to be kept ; and to keep 
the same in a different place shall be deemed a violation 
of this chapter. Every certificate to sell at wholesale or 
retail spirituous liquors, wine, porter, ale, or beer, or 
any drink of a like nature, or to furnish drinks or re- 
freshments at a public theatre, shall specify the house 
where they are to be sold, and a sale at any other place 


shall be held to bea sale without license. Other licenses 
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“no effect beyond the limits of the county.” 

The sixteenth section provides for the transfer of a 
State license, which is limited to a particular house, to 
another place, &c. 

The seventeenth section provides for the assignment 
of the license mentioned in the first section to another, 
under certain restrictions, «ce. 

This was substantially the condition of the legislation 
upon the subject of the sale of spirituous liquors, &c., 
at the time the present constitution was adopted and took 
effect, which was on the 22d day of August, 1872. 

The first Legislature that convened under this consti- 
tution commenced its session in November, 1872, and on 
the 4th day of April, 1873, it passed an act entitled, “An 
act to provide against the evils resulting from the sale 
of intoxicating liquors in the State of West Virginia.” 
This act is chapter ninety-nine of the acts of the Legis- 
lature of 1872 and 1873. 

The first section of this chapter provides that “it shall 
be unlawful for any person or persons, by agent or oth- 
erwise, without first having obtained a license therefor, 
to sell, in any quantity, intoxicating liquors to be drank 
in, upon, or about the building or premises where sold, 
or to sell such intoxicating liquors to be drank in any 
adjoining room, building or premises, or other place of 
public resort connected with said building: Provided, 
that no person shall be granted a license to sell or give 
away any intoxicating liquors without first giving a bond 
to the municipality or authority authorized by law to 
grant licenses, which bond shall be made payable to ‘the 
State of West Virginia,’ and be in the penal sum of not 
less than three thousand dollars, and in the discretion of 
the court may exceed that sum, with at least two good 
and sufficient securities, who shall be free holders and 
residents of the county, conditioned that they will pay 
all damages to any person or persons which may be in- 
flicted upon them, either in person or property, or means 
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of support, by reason of the person so obtaining a li-,,,,/°"; 


cense, selling or giving away intoxicating liquors; and— 


such bond may be sued and recovered upon for the use 
of any person or persons or their legal representatives, 
who may be injured by reason of the selling of intoxi- 
cating liquors by the person or his agent so obtaining 
the license.” 

The second section of said chapter provides “it 
shall be unlawful for any person or persons, by agent or 
otherwise, to sell intoxicating liquors behind screens, 
‘frosted’ windows, or any other device designed or in- 
tended to protect the seller or buyer from public obser- 
vation.” 

The third section provides that “it shall be unlawful 
for any person or persons, by agent or otherwise, to sell 
intoxicating liquors to minors, unless upon the written 
order. of their parents, guardians or family physicians, or 
to persons intoxicated, or to persons who are in the habit 
of getting intoxicated.” 

The fourth section provides that “All cases where in- 
toxicating liquors are sold in violation of this act, shall 
be taken, held and declared to be common nuisances, 
and all rooms, taverns, eating houses, bazaars, restaurants, 
drug stores, groceries, coffee houses, cellars, or other 
places of public resort, wherein intoxicating liquors are 
sold in violation of this act, shall be shut up, and abated 
as public nuisances, upon the conviction of the keeper 
thereof, and shall be punished as herein provided.” 

The fifth section provides that “every person who shall, 
by the sale of intoxicating liquors, with or without a 
license, cause the intoxication of any other person, shall 
be liable for and compelled to pay a reasonable com- 
pensation to any person who may take charge of and 
provide for such intoxicated person, and four dollars 
per day in addition thereto for every day such intoxi- 
cated person shall be kept in consequence of such in- 
toxication, which sums may be recovered in an action 
of debt before any court of justice having competent ju- 
risdiction. 
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anual. rerm. Lhe sixth section provides that “every husband, wife, 
“ae —child, parent, guardian, employer, or other person who 
cain. Shall be injured in person or property, or means of sup- 
port by any intoxicated person, or in consequence of the 
intoxication, habitual or otherwise, of any person, shall 








have a right of action in his or her name, severally or 
jointly, against any person who shall, by selling or giv- 
ing intoxicating liquors, have caused the intoxication in 
whole orin part, of such person or persons, &c.” 

The seventh section provides that “for every violation 
of the provisions of the first, second and third sections 
of this act, every person offending shall forfeit and 
pay a fine of not less than twenty dollars nor more than 
one hundred dollars, and be imprisoned in the jail of the 
county not less than ten days, nor more than thirty days, 
and pay the costs of prosecution, &c.” 

The eighth section provides that: “The giving away 
of intoxicating liquors, or other shift or device, to evade 
the provisions of this act, shall be deemed and held to be 
an ualawful selling within the provisions of this act.” 

The ninth section provides that: “For the payment of 
all fines, costs and damages assessed against any person 
or persons, in consequence of the sale of intoxicating 
liquors as provided in section six of this act, the real 
estate and personal property of such person or persons of 
every kind shall be liable, and such fines, costs and dam- 
ages shall be a lien upon such real estate until paid.” 

The tenth and last section of the act provides that: 
“The penalty and imprisonment mentioned in the 
seventh section of this act, may be enforced by indict- 
ment in any court of record having criminal jurisdic- 
tion; and all pecuniary fines or penalties provided in 
any of the sections ot this act (except the fifth and sixth) 
may be enforced and prosecuted for before any justice 
of the peace of the proper county in an action of debt in 
the name of the State of West Virginia, as plaintiff; and 
in case of conviction the offender shall be committed to 
the jail of the county until the judgments and costs are 
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fully paid ; and the justice or court in which the convic- 


therefor; and justices of the peace shall alse have jur- 
isdiction of all actions arising under the fourth and fifth 
sections of this act, where the amount in controversy 
does not exceed one hundred dollars, such actions to be 
prosecuted in the name of the party injured or entitled 
to the debt or damages provided for in said sections.” 
This act does not in its title or body expressly refer to, 
or profess to amend said chapter thirty-two of the code 
or any section thereof, or to repeal said chapter or any 
part thereof. It does not prohibit the sale of intoxica- 
ting liquors on Sunday more than any other day of the 
week. The first section of said act it will be observed 
does not prohibit the sale of intoxicating liquors to be 
carried away from the place of sale, but only prohibits 
the sale, without a license therefor, in any quantity, in- 
toxicating liquors to be drank in, upon, or about the 
building or premises where sold, or to sell such intoxi- 
cating liquors to be drank in an adjoining room, build- 
ing or premises, or other place of public resort con- 
nected with said building. 

By reference to the first section ot the thirty-second 
chapter of the code it will be seen that, that section is 
much more comprehensive in its character as_ to selling 
spirituous liquors, &e.—it does not confine itself to the 
place where sold, &c., and it includes sales by wholesale 
and retail and other things not covered by the first sec- 
tion of said chapter ninety-nine, or any other section 
thereof. No part of said chapter ninety-nine, contains 
any provision in relation to sales of intoxicating liquors 
by druggists and others as specified in section four of 
said chapter thirty-two. The penalty and punishment 
for violating section one of said chapter ninety-nine, is 
greater than the penalty for violating the first section of 
said chapter thirty-two, imprisonment is added to the fine 
and the minimum fine is increased from $10 to $20. 


All the acts prohibited by the condition of the bond 
92 
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Suto bibited and provided against with perhaps greater 
Cin,  Stringency by the third section of chapter ninety-nine, 
except selling intoxicating liquors on Sunday, andthe 
minimum fine for the acts prohibited by said third 
section is increased from $10 provided in the said 
twelfth section to $20, and imprisonment is added. 

The words “intoxicating liquors” employed in said 
chapter ninety-nine is more comprehensive in its mean- 
ing than the words “spirituous liquors” employed in the 
first section of said chapter, but they may not compre- 
hend all the drinks or bitters covered by the first sec- 
tion of chapter thirty-two. The board of supervisors 
was abolished by the constitution of 1872, and the 
twelfth section of said chapter thirty-two therefore be- 
came and remained inoperative as to the board of su- 
pervisors, for want of a tribunal authorized to execute 
it, or act under it in place of the board of supervi- 
sors, unless it can be maintained that the county 
court, by authority of law, takes the place of the 
board of supervisors in the twelfth section. Stat- 
utes which amend others by implication are not with- 

in the provision of section thirty of the sixth article of 
the constitution which Ihave quoted ; and it is not es- 
sential that they even refer to the acts or sections which, 
by implication, they amend. Cooley on Con. Lim., 152, 
and the numerous decisions there cited in note 1. Sedg- 
wick on Stat. and Con. Law, pages 125, 126 and 127, 
says: “It has been repeatedly declared that every statute 
is, by implication. a repeal ofall prior statutes, so far as. 
it is contrary and repugnant thereto, and that without 
any repealing clause ; and, on this principle, when an 
act prohibited an unlicensed person from selling rum 
under a penalty of twenty dollars for each offense, and 
a subsequent statute prohibited the same act, on pain of 
forfeiting not more than twenty dollars, nor less than ten 
dollars for each offense, the old statute being absolute 
and imperative, and the other allowing a latitude of dis- 
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cretion, it was declared that they were essentially and 
substantially inconsistent, and the former statute was 
held to be repealed. So, in general, when a statute im- 
poses a new penalty for an offense, it repeals, by impli- 
vation, so much of a former statute as establishes a dif- 
ferent penalty. So Lord Mansfield held that the statute 
5th Geo., 127, inflicting a fine not exceeding one hun- 
dred pounds and three months’ imprisonment for se- 
ducing artificers, was repealed by a subsequent act, 23 
Geo. II ¢. 13, inflicting a penalty of five hundred pounds 
and twelve months’ imprisonment for the same offense. 
So, on the same principle a statute is impliedly repealed 
by asubsequent one revising the whole subject matter of 
the first. And in case of a statute revising the common 
law, the implication is equally strong. So when an act 
is an offense at common law, and the whole subject is 
revised by the legislature, the common law is repealed. 
So in Pennsylvania it has been said that when two stat- 
utes are so flatly repugnant that both cannot be execu- 
ted, and we are obliged to choose between them, the lat- 
ter is always deemed a repeal of the earlier. This rule 
applies with equal force to a case of absolute and irreconci- 
lable conflict between different sections or parts of the same 
statute. The last words stand, and others which cannot 
stand with them goto the ground. But though it is thus 
clearly settled that statutes may be repealed by implica- 
tion and without any express words, still the leaning of 
the courts is against the doctrine, if it be possible to recon- 
cile the two acts of the legislature together.” “It must be 
known,” says Lord Coke, “that for as much as acts of 
parliament are established with such gravity, wisdom 
and universal consent of the whole realm, for the ad- 
vancement of the commonwealth, they ought not, by any 
constrained construction out of the general and ambigu- 
ous words of a subsequent act to be abrogated ; sed hujus 
modi statuta solemnitate et prudentia edita, (as Fortesque, 
speaks, chap. 18, folio 21) ought to be maintained and sup- 
ported with a benign and favorable construction.” So 
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that laws are presumed to be passed with deliberation, and 
with full knowledge of all existing ones on the same 
subject ; and it is, therefore, but reasonable to conclude 
that the legislature, in passing the statute, did not in- 
tend to interfere with or abrogate any prior law relating 
to the same matter, unless the repugnancy between the 
two is irreconcilable ; and hence a repeal by implication 
is not favored; on the contrary, courts are bound 
to uphold the prior law, if the two acts.may well subsist 
together. So in Pennsylvania it has been decided that 
repeals by implication are not favored, and it has been de- 
clared that one act of assembly is held to repeal another 
by implication only in cases of very strong repugnancy, 
or irreconcilable inconsistency. So again in a recent 
case in New York, it is said that the repeal of a statute 
by implication is not favored. Unless the latter statute is 
manifestly inconsistent with and repugnant to the for- 
mer, both remain in force. So, too, in Massachusetts, 
to annul the prior statute, the latter act must be clearly 
repugnant to the former, and the implication of repeal will 
not be favored. So this Court held, in the case of Forque- 
ranv. Donnally, 7 W. Va., 114, that “statutes are not con- 
sidered to be repealed by implication, unless the repug- 
nance between the new provision and a former statute 
be plain and unavoidable.” In the case of Common- 
wealth v. Josiah Herrick, 6 Cush. (Mass.), 465, it was 
held that “the Statute of 1850, chapter 232, section 
1, amending the Revised Statutes, chapter 47, sec- 
tions 1, 2 and 3, by striking out the word ‘spir- 
ituous, wherever it occurs, and inserting in 
place thereof the word ‘intoxicating,’ does not repeal 
these sections of the revised statutes.” In this case, 
Shaw, chief-justice, in delivering the opinion of the court, 
on page 467, says: “This section does not alter the pen- 
alty, upon a first or a second conviction, but leaves the 
law, in this respect, unchanged.” Again he says: ‘The 
act in question is quite peculiar in its form; professing 
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to amend a former statute, which had been long in force,,,..uaty term. 
by striking out one term and inserting another.” Again ——y,, 7 
he says, on page 468: “The word ‘intoxicating’ includes, 


a larger class of cases than ‘spirituous.’ They bear the 
relation to each other of genus and ‘species; all spiritu- 
ous liquors are intoxicating, but all intoxicating liquors 
are not spirituous. It has the same effect as if a new act 
had been passed, providing, that other cases shall be in- 
cluded in the class of acts, punishable by a prior statute, 
specifically referred to or named. The latter is not re- 
pugnant to the former, and, therefore, does not repeal it 
by implication. They may well stand together and both 
bein foree.’” Inthe case of Fox’s Admr. v. Commonwealth, 
16 Gratt., 10, Judge Moncure, in delivering the opinion 
of the court, says, in quoting from Dwarris on Statutes, 
with approval: “It is, therefore, an established rule of 
law that all acts in pari materia are to be taken together, 
as if they were one law ; and they are directed to be com- 
pared in the construction of statutes, because they are 
considered as framed upon one system, and having one 
object in view. And the rule, it is said, equally applies, 
though some of the statutes may have expired, or are not 
referred to in the others.” See also the case of Forqueran 
v. Donnally, above cited. In the casein 16 Gratt., before 
cited, Judge Moncure, on page eleven, quotes from 
Sedgewick, much of that which I have quoted, and says: 
“The following authorities are cited in support of these 
views, and seem fully to sustain them: Daviess v. 
Fairbairn, 3 How., U.S. R. 636 ; 16 Barbour, (N. Y.) 15; 
12 Mass., 537; 5 Pick, 168; 10 Jd. 37; 11 Jd. 350. 
In Bartlett v. King, 12 Mass., 555, 563, the court said : 
‘A subsequent statute revising the whole subject matter 
of a former one, and evidently intended as a substitute 
for it, although it contains no express words to that ef- 
fect, must, on the principles of law, as well as reason 
and common sense, operate to repeal the former ; accord- 
ing to the cases of Rea v. Cator,4 Burr. R. 2026, and The 
King v. Davis, 1 Leach. Crown cases, 306.” When there 
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to both, if possible. But if the two are repugnant in 
any of their provisions, the latter act, without any re- 
pealing clause, operates to the extent of the repugnancy 
as a repeal of the first. When there are two acts of the 
Legislature on the same subject, and the latter act em- 
braces all the provisions of the first, and also new pro- 
visions, and imposes different or additional penalties, 
the latter act operates, without any repealing clause, as 
a repeal of the first. A former statute is impliedly re- 
pealed so far as the latter statute is plainly intended asa 
substitute for it. Bishop on Stat. Crimes, section 158, 
and, see same author, sections 154, 155, 156, 157, 159, 
160, 161, 162. A number of rules stated in the opinion 
of the court in said case in 16 Gratt., are referred to here 
as far as applicable. Upon a careful examination of said 
chapter ninety-nine of the acts of the Legislature of 1872, 
and especially the first section thereof, and a comparison 
therewith, of the said first section of chapterthirty-two ofthe 
Code of 1868, have brought my mind to the conclusion that 
said chapter ninety-nine does not revise the whole sub- 
ject matter of the first section of said chapter thirty-two, 
and was not evidently intended as a substitute for it al- 
together. But that the first section of said chapter 
ninety-nine, does operate a repeal of section one of said 
chapter thirty-two in so far as the first section of chapter 
ninety-nine embraces subjects contained in the first see- 
tion of chapter thirty-two, and no further. In other 
words, the first section of said chapter ninety-nine, so 
far as it forbids the sale without a license, of intoxicating 
liquors to be drank in, upon, or about the building or 
premises, where sold, or to be drank in any adjoining 
room, building or premises, or other place of public re- 
sort, connected with said buildings, that far and to that 
extent it operates a repeal of the provisions of the first 
section of chapter thirty-two, and no farther, and that as to 
all sales of spirituous liquors and other liquors or drinks, 
whether by wholesale or retail, which are forbidden to be 
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made by the first section of chapter thirty-two, without 


tion of said chapter ninety-nine, the first section of said 
chapter thirty-two still remains in force and such must 
have been the intention of the Legislature in the enact- 
ment of said chapter ninety-nine. The evident inten- 
tion of the Legislature in enacting said chapter ninety- 
nine, was to make the laws of the State more stringent 
and effective against the sale of intoxicating liquors. It 
certainly could not have been the intent and purpose of 
the Legislature that there should be no law forbidding 
the sale of spirituous liquors, &e., by wholesale, without 
a license, or that there should be no law forbidding the 
sale of such liquors, &e., by retail, without a license, not 
to be drank in, upon, or about, the building or premises 
where sold, or in any adjoining room, building or prem- 
ises, or other place of publie resort connected with said 
building. If such was the purpose of the Legislature, 
then its purpose was widely opposite to and against the 
known policy of the legislation of the State, and the 
State of Virginia for many years past. The policy of 
the legislation of this State has been to suppress drunk- 
eaness, and thereby improve private and public morals 
and welfare, by torbidding by law, the sale of spirituous 
liquors, &e., by retail, especially without a license, by 
persons who give bond with good security as preseribed 
by law. If it were held otherwise than as [ have before in- 
dicated, then the Legislature, by the passage of said chap- 
ter ninety-nine, intended to sweep away most of the val- 
uable barriers against public drunkenness heretofore 
erected by legislation. Ido not feel at liberty to give 
such effect to said chapter ninety-nine, by construction, 
as must fix upon the Legislature so unenviable a purpose 
or intention. Iam free to confess that under the au- 
thorities which I have herein cited, and under a tech- 
nical construction or intervretation thereof, the conclu- 
sion which I have announced was arrived at not without 
some difficulty. Still, I feel clear, under all the cireum- 
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stances, that the conclusion is correct. A different con- 
clusion would announce a deplorable and inexcusable 
deficiency in the law, ‘‘against the evils resulting from 
the sale of intoxicating liquors in the State of West Vir- 
ginia.” 

The eleventh section of chapter one hundred and _fif- 
ty-eight of the code of 1868, provides that “judgment in 
any criminal case, after a verdict, shall not be arrested 
or reversed, upon any exception to the indictment or 
other accusation, if the offense be charged therein with 
sufficient certainty for judgment to be given thereon, 
according to the very right of the case.” This section 
of the code of 1868 is taken from the code of Virginia of 
1860, twelfth section, chapter two hundred and seven, 
and it will be found substantially in section forty-four of 
chapter one hundred and sixty-nine ot the code of 1819 
of Virginia. In JIJsrael’s Case, 4 Leigh, 675 the court 
says: ‘““Now here it is not averred that the defendant 
knew that the property had been distrained by the sheriff, 
and left by him with Flowers. For aught that appears, 
he might have been wholly ignorant of it. And the 
court thinks that the omission is not cured by the stat- 
ute of jeofails. For the indictment might have been 
found true without any proof of such knowledge in the 
defendantas was a necessary ingredient to constitute a 
misdemeanor, and as it is not necessary to prove what is 
not averred, we are not to presume that such proof was 
adduced at the trial.” See also 2 Va. Cases 1; 2 Va., 
Cases 2; 2 Leigh, 709; 2 Gratt, 629; 11 Gratt, 802 ; 18 
Id., 989 ; 4 Leigh 692. 

In the case of Commonwealth v. Pease,4 Leigh 692, 2 
Gratt.629,an indictment under the statute, 1 Rev. Code, 
ch. 111 sec. 30 for feloniously and fraudulently taking 
and removing a slave from one county to another, with 
intent to defraud the owner and deprive him of his pro- 
perty was held fatally defective, after verdict, for want 
of an averment that the slave was so taken and remov- 
ed without the consent of the owner. “The absence of the 
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slave owner’s consent,” say the court in that case, “issanuery Tem. 
expressly required in the statutory description, and is ay, 
constituent of the offense. That constituent is equally <i 


essential as the other terms with which it is connected, 
to complete the description of the felony.” In the 
the -case of Com. v. Hampton, 3 Gratt.. 590, it is 
laid down, “that as a general rule, indictments 
founded upon a statute must state all the circumstances 
which constitute the definition of the offense.” The 
indictment under consideration it is not pretended is 
founded upon the common law. It was evidently in- 
tended to be founded upon some statute. And from 
the face of it,it is impossible to determine whether it is 
founded upon the first section of the thirty-second chap- 
ter of the code, or the twelfth section of said chapter. 
The twenty-first section of chapter one hundred 
and fifty-eight of the code provides that “no excep- 
tion shall be allowed for any defect or want of form in 
any presentment or indictment, founded on any provis- 
ion of chapter thirty-two or one hundred and fifty-one, 
but the court. shall give judgment thereon according to 
the very right of the case.” And notwithstanding the 
provisions of this section, it was held, on demurrer to an 
indictment founded on the twelfth section of chapter 
thirty-two, it is not error to sustain a demurrer to an in- 
dictment for violating the conditions ofthe bond pres- 
cribed by said section twelve, when the indictment does 
not allege that the violation occurred at the place the 
liquors were to be sold under the license. State v. 
Church, 4 W. Va. 745. Judge Maxweil in delivering 
the opinion of the court in that case, says: “If every 
thing alleged in the indictment, if formally charged, 
could be true, and yet the defendant be not guilty of a 
violation of the section under which he is indicted, the 
indictment is not sufficient. The indictment avers that 





the defendant was duly licensed to sell spirituous liquors, 
wines, porter, ale, beer,and drinks of like nature, but fails 
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sell. The fifteenth section of chapter thirty-two, provides 
that every certificate to sell spirituous liquors shall specify 
the house where they are to be sold, anda sale at any 
other place shall be held to be a sale without license. 
The indictment avers that the defendant, on a certain 
day named, in the said county, at his saloon did unlaw- 
fully permit one Shipe, to drink to intoxication. Now 
unless the saloon named is the place where the liquors 
were to be sold under the license, there can be no vio- 
lation of the bond of the defendant, by selling at the 
said saloon, although he would be guilty of selling with- 
out a license, and could be prosecuted under the first 
section of said chapter. Commonwealth v. Young, 
15 Gratt. 664. The indictment is, therefore, both in 
form and substance fatally defective, and the judgment 
sustaining the demurrer to it will have to be affirmed.” 
The fourteenth section of the bill of rights in the 
present constitution of this State, in speaking of the trial 
of crimes and misdemeanors, provides that “in all such 
trials, the accused shall be fully and plainly informed of 
the character and cause of the accusation, and be con- 
fronted,” &c. The indictment in this cause cannot be 
founded upon the first section of chapter ninety-nine of 
the acts of 1872, for it does not use the words “intoxica- 
ting liquors,” or allege that the liquor was sold to be 
drank at the place where sold, &e. And yet it could as 
well be sustained under that section, after verdict, as 
under the first section of chapter thirty-two, or the 
twelfth section of said chapter, if it be operative and 
not repealed by the first and third sections of chapter 
ninety-nine, as to the sales made on Sunday. The sales 
prohibited by the first section of chapter thirty-two, and 
the first section of said chapter ninety-nine, without a 
license, are prohibited as much on Sunday as any other 
day of the week. But by the twelfth section of 
chapter thirty-two, sales on Sunday are prohibited by 
persons who are licensed and required to give the bond 
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by that section. All that is charged in the indictment 


in this cause might be true, and still the defendant might — 


not be guilty of a violation of the said twelfth section, 
even though that section is altogether operative and in 
force. And the same may be said as to the first section 
of chapter thirty-two, and also as to the first section of 
said chapter ninety-nine. 

Tf there is a tribunal authorized to take the bond spe- 
cified in said twelfth section, I do not see why the bond 
therein specified might not properly be taken, or that 
the provisions 6f the first section of said chapter ninety- 
nine as to the taking of a bond of a wholly different 
character should necessarily be construed to repeal the 
provisions of the said twelfth section, as to a bond, for 
“when the forms or directions under the several acts are 
such as may well subsist together, an implication of re- 


peal cannot be allowed.” 


There may be two bonds as 
well as one, especially where the prescribed conditions 
are wholly different, and for entirely different purposes, 
as in the case of the bonds specified by said twelfth see- 
tion and first section of chapter ninety-nine. Every 
legislative act in affirmative words is to be regarded 
prima facie as an addition to the mass of law ; for such on 
its face it purports to be; yet when it is inconsistent 
with the former law, it must, as the last expression of the 
legislative will, prevail. But repeals by implication thus 
explained are not favored, and a legislative intent to re- 
peal an existing statute is never presumed. If two acts 
seeming to be repugnant, can be reconciled by any fair 
construction, they must be, when no repeal will be held 
to take place. Lishop on Stat. Crimes, sections 154, 
155. The same author also says, in section 166: “A 
statute which provides a new punishment for an old of- 
fense operates as a repeal of so much only of the old law 
as relates to the punishment.” However, I do not now 
determine, whether the said twelfth section of chapter 
thirty-two is repealed by implication by the provisions 
of said chapter ninety-nine, as it is not material or nec- 
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essary to do so in thisease. Nor do I determine how far 
said twelfth section has become inoperative, or whether 
the county court has or has‘not the authority, under the 
constitution and existing laws, to grant license to sell in- 
texicating liquors, because the question does not fairly 
arise in this case. 


For the foregoing reasons, the judgment of the circuit 
court of the said county of Wood, rendered in this cause 
on the 3d day of July, 1874, against the defendant, 
must be reversed and annulled. And this Court, pro- 
ceeding to render such judgment in the cause as the said 
circuit court should have rendered upon the motion 


made in the cause, after verdict, in arrest of judgment’ 


upon the verdict of the jury, it is considered that judg- 
ment be arrested, that the said verdict of the jury be set 
aside and the indictment in the cause be quashed. 


The other judges concurred. 


JUDGMENT ARRESTED, VERDICT SET ASIDE AND 
INDICTMENT QUASHED. 
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STATE v. ABBOTT. 


March 4, 1875. 


1. The ninth section of chapter thirteen, of the Code of 1868, provides 


as far as practicable, to the laws in force at the time such proceed- 
ings take place unless otherwise specially provided; and that if 
any penalty or punishment be mitigated by the new law, such 
new law may, with the consent of the party affected thereby, be 
applied to any judgment pronounced after it has taken effect.’ , 
The said Code of 1868 took effect on the Ist day of April 1869 
On the 3d day of November 1873, A. was indicted in the coun- 
ty of Kanawha by the grand jury, then attending the cireuit court 
of said county, for the murder of G. on the 11th day of Septem- 
ber 1861, in said county, and the evidence shows that the killing 
was done at that time. At the time the killing was done the 
punishment prescribed by law was death. 

The nineteenth section of chapter one hundred and fifty-nine of 
the code of 1868, provides that “if a person indicted for murder 
be found guilty by the jury, thereof, they shall, in their verdict, 
find whether he is guilty of murder in the first or second degree. 
If they find him guilty of murder in the first degree, they may, 
in their discretion, further find that he be punished by confine- 
ment in the penitentiary. If such further finding be not added 
to their verdict, the accused shall be punished with death; but if 
added, he shall be punished by confinement in the penitentiary 
during his life,” &c. 

On the 10th day of November 1873, A. plead not guilty to the 
indictment, and on that day there was a jury selected, empan- 
elled and sworn according to law, to try the cause in said circuit 
court. The jury found A. guilty of murder in the first degree, 
and found that he be punished by confinement in the peniten- 
tiary ; and the court, upon the verdict of the jury, rendered judg- 
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that “the repeal of a law, orits expiration, by virtue of any pro-January Term 
vision contained therein, shall not affect any offense committed, 
or penalty or punishment incurred before the repeal took effect or 
the law expired, save only that the proceedings had shall conform, 
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ment that A. be confined in the penitentiary of the State for and 
during his life —HELD; that it was error inthe court, in the trial 
of A., toapply the provisions of the Code of 1868, authorizing 
the mitigation of the punishment of murder in the first degree to 
confinement in the penitentiary during life without the consent 
of A. given in court and entered of record; and that without 
such consent of A., given in court and entered of record, before 
the verdict of the jury was received and recorded by the court, 
the punishment prescribed by the said ninth section of chapter 
thirteen of the Code of 1868, could not be applied by the jury or 
court. Andin the absence of such consent, given by A. in court 
and entered of record, as a part of the proceedings in the canse, 
the punishment prescribed by the law, in force at the time the 
killing took place, should have been applied to the case. 


2. Such consent of A. may be given and entered of record in court as 


part of the proceedings in the cause before the jury is empanelled 
and before the verdict of the jury is received and recorded. It 
would be the better and the safest practice for the court to ask A. 
to elect before, or at the time the jury is empanelled, under which 
of the said laws he desires and elects to be tried, and have applied 
to hiscase. Still, if A. did not then elect and consent to be tried 
under the new law, he should be allowed, by the court, toso consent 
at any time before the verdict of the jury is received and record- 
ed by the court. 


The record ot the proceedings of an examining court are not 
necessarily a part of the proceedings of the trial of an indictment 
for felony in the circuit court. And if the defendant in sucha 
case does not claim the benefit of an examining court, before 
trial in the circuit court, or raise the question before the circuit 
court, he cannot do so in the appellate court for the first time. 


It was error in the circuit court to refuse to permit A., the defend- 
ant, at the trial, to prove his declarations made at the time of the 
shooting, which caused the death of the party killed. Such dec- 
larations, made at that time, area part of the ves geste and should 
be allowed to go to the jury to have such weight and credit as, 
under the circumstances, they may be entitled to, in connection 
with the other evidence, circumstances and facts. 


5. The State having proved, as evidence against the defendant, before 


the jury, some words spoken by the defendant to the witness, who 
was present at the shooting, a few moments before the shooting, 
upon well established principles the defendant was entitled to 
prove all he said to the witness in that conversation at that time. 


6. The jury, in the trial of an indictment for murder, are the judges 





of the evidence, and as to what degree of murder, if any, it 
proves, and not the court. Still the court may, under certain 
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circumstances, grant the defendant a new trial, at his instance, 1875. 
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upon the ground that the verdict is contrary to the law and evi-__ 
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7. When it is proven prima facie that a murder has been committed, aimee 


and it is claimed upon the evidence that the crime committed is 
murder in the first degree, because it is “murder by lying in 
wait,” it is for the jury to determine from all the circumstances 
and evidence whether the murder is “murder by lying in wait,” 
or whether the murder is murder in the first degree for any 
cause embraced by the statute ; or murder in the second degree, 
or voluntary or involuntary manslaughter, or whether the defen 
dant is guilty of any offense embraced by the indictment, though 
the court may instruct the jury as to matters of law relevant to 
the case. 


8. The general rule, subject, perhaps, to some exceptions, is that, in the 
trial of indictments for homicide, evidence of previous threats 
made by the deceased against the prisoner and communicated to 
him, before the killing, is admissible, without reference to the 
question whether there is evidence tending to show that at the 
time of the killing the deceased was doing some overt act mani- 
festing a present intention to carry such threats into execution ; 
or without reference to the question whether there was proof that 
the defendant may have acted upon a reasonable belief that he 
was in danger of death or great bodily harm at the hands of the 
deceased. Ordinarily the judge cannot assume whether there is 
evidence tending to prove such a state of facts as would make tes- 
timony of such communicated threats relevant; because this 
would be to decide on the effect of the evidence upon a material 
question in the case, a matter which belongs to the jury, What 
constitutes such overt act as will warrant a person in slaying his 
enemy in his own defense, is a question for the jury, to be re- 
solved according to the circumstances of each particular case. 
No general rule can be laid dawn upon the subject. 


9. Previous threats or acts of hostility, however relevant they may be, 
will not justify a person in seeking and slaying his adversary. 


10. To excuse the slayer, he must act under an honest belief that it is 
necessary, at the time, to take the life of his adversary in order 
to save his own; and it must appear that there was reasonable 
sause to excite this apprehension. 

11. When such threats and acts of violence, as above named, have, re- 
cently before the killing, been made by the person killed, against 
the accused, and communicated to him, before the killing, it is 
proper to permit the defendant to prove that on other occasions, 
recently before the killing, the said deceased threatened to others 
upon more than one occasion to kill the defendant on sight, for 
the purpose, at least, of showing the state of feeling of the deceased 














744 


1875. 


January Term. 





State 


¥. 
Abbott. 





SUPREME COURT OF APPEALS 


towards the defendant, although it does not appear that such 
threats last named were communicated to the defendant, before 
the killing. 


12. It was not error in the court to refuse to instruct the jury in this 
case, asthe case is presented, that if, upon a consideration of all 
the evidence, they have a reasonable doubt as to whether the plea 
of self defense is made out, it is their duty to acquit the de- 
fendant. 


13. It is error ina court, ina case of felony, to give to the jury in- 
structions which are not relevant to the evidence, and which may 
mislead the jury to the prejudice of the defendant. 


14. In criminal cases, if there be reasonable doubt of the guilt of the 
defendant, the jury are to give him the benefit of such doubt. 


Writ of error granted on the petition of the defend- 
ant below to a judgment on the verdict of the circuit 
court of Kanawha county, rendered on the 13th day of 
December, 1873. The case is fully stated in the opinion 
of the Court. 


The Hon. Joseph Smith, judge of said circuit court, 
presided at the trial below. 


Smith & Knight and Mollohan & Nash for the appel- 
lant. 
Attorney General Mathews tor the State. 


HAYMOND, PReEsIDENT: 


In considering this case I will, for the sake of conven- 
ience, designate the plaintiffin error as the defendant, 
he being the defendant in the court below. 


The defendant, (St. Clair Abbott) was on the 3d day of 
November, 1873, indicted by the grand jury of the coun- 
ty of Kanawha, then attending the circuit court of said 
county, for the murder of Augustus Grass. The language 
of the indictment was as follows, to-wit: “That St. 
Clair Abbott on the 11th day of September, 1861, in the 
said county of Kanawha, in and upon the body of one, 
Augustus Grass, feloniously, wilfully and of his malice 
aforethought, did make an assault ; and that the said St. 
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Clair Abbott a certain rifle gun there and then charged 
with gun-powder, and one leaden bullet, which rifle gun 
he, the said St. Clair Abbott, in his right hand then and 
there had and held, then and there feloniously, wilful- 
ly andofhis malice aforethought, did discharge and 
shoot off to, against, and upon him, the said Augustus 
Grass, and that the said St. Clair Abbott, with the lead- 
en bullet aforesaid, out of the rifle gun by the said St. 
Clair Abbott discharged and shot off as aforesaid, then 
and there feloniously, wilfully and of his malice 
aforethought, did strike and penetrate and weund the 
said Augustus Grass, in and upon the left side of the back 
of him the said Augustus Grass, giving to him the said 
Augustus Grass, then and there with the leaden bullet 
aforesaid, so as aforess:d discharged and shot out of the 
rifle gun aforesaid, by the said St. Clair Abbott in and 
upon the left side of the back, of him, the said Augustus 
Grass, one mortal wound, of which said mortal wound 
the said Augustus Grass from the said ilth day of Sep- 
tember 1861, to the 12th day of September, 1861, in the 
county aforesaid, did languish and languishing did live, 
on which said 12th day of September, the said Augustus 
Grass, in the county aforesaid, of the said mortal 
wound died ; and that the said St. Clair Abbott, him, 
the said Augustus Grass, in the manner and by the 
means aforesaid feloniously, wilfully and of his mal- 
ice aforethought, did kill and murder.” &e. On the 
10th day of November the defendant filed a demurrer 
to the indictment, and, no reason being assigned there- 
for, the same was overruled by the court, and thereupon 
the defendant plead not guilty to the indictment. On 
the same day came a jury who being elected by lot, em- 
panelled, tried and sworn the truth of and upon the 
premises to speak, on another day, subsequent, found 
the defendant guilty of murder in the first degree, and 
that the defendant, St. Clair Abbott, be punished by 
confinement in the penitentiary. 
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defendant moved the court to arrest judgment in the 
cause and to set aside the verdict of the jury and award 
him a new trial, which motion the court overruled, and 
the said defendant having no further reason to offer or 
assign why the court should not then proceed to pro- 
nounce judgment upon him in pursuance to the verdict 
ofthe jury, the court rendered judgment upon the ver- 
dict of the jury that the said St. Clair Abbott be taken 
from the county jail of the county, by the sher- 
iff of the county, as soon as practicable after the rising 
of the court, thence to be removed to the public peniten- 
tiary of the State, there to be kept in close confinement 
in the manner prescribed by law, for and during the 
period of his natural life. And on motion of defendant 
the court suspended execution of the judgment for forty 
days. During the trial ofthe cause the defendant took six 
several bills of exceptions to opinions and rulings of the 
court which were signed, sealed and made a part of 
the record. The cause has been brought to this Court 
by writ of error upon the petition of the defendant, (Ab- 
hott), and it is now to be determined here whether there 
is error in the judgment of said cirenit court sufficient 
to authorize and require this Court to reverse the said 
judgment of the circuit court, and if so what disposition 
this Court should make of the cause. 


The second assignment of error made by the counsel for 
the defendant, (Abbott,) is, that the court erred in over- 
ruling the defendant’s demurrer to the indictment. No 
reason has been assigned here by defendant’s counsel why 
the indictment is not good and sufficient, and, after ex- 
amination of the indictment, it seems to me that the in- 
dictment is a good indictment for murder. In Pennsyl- 
vania and Virginia the statute does not define the crime 
of murder, but refers to its known offense; nor so far as 
concerns murder in the first degree, does it alter the pun- 
ishment, which was always death. All that it does is to 








OF WEST VIRGINIA. 747 


define the different kinds of murder, which shall be;,..y ‘term. 
ranked in different classes and be subject to different, 
punishments. It has not been the practice, since the 
passing of this statute, to alter the form of indictments 
for murder, in any respect ; and it plainly appears by the 
act itself, that it was not supposed any alteration would 
be made. Tilghman, chief-justice, in White v. Common- 
wealth, 6 Binn., 182, 183. It is unnecessary in any case 


State 
v. 
Abbott. 


to charge specially such facts as would show the offense 
to be murder in the first degree. Commonwealth v. Miller, 
1 Va. cas. 310; Wicks v. Commonwealth, 2 Id., 387; 3 
vol. Robinson’s (old) Practice, 43. See also opinion of 
the court in case Livingstone v. The Commonwealth, 14 
Gratt., 592; also Hill’s Case, 2 Gratt., 594. 

sfr The first section of chapter one hundred and forty- 
four of the Code of this State of 1868, which took effect 
on the 1st day of April, 1869, and was in force at the 
time the defendant was tried and convicted of murder in 
the first degree, provides that “murder by poison, lying 
in wait, imprisonment, starving, or any wilful, deliberate 
and premeditated killing or in the commission of or at- 
tempt to commit arson, rape, robbery or burglary, is 
murder in the first degree.” All other murder is murder 
of the second degree. 

The second section provides that murder in the first 
degree: shall be punished by death, except as provided in 
chapter one hundred and fifty-nine of this act. 

The third section provides that “murder in the second 
degree shall be punished by confinement in the peniten- 
tiary not less than five nor more than eighteen years.” 

Section four provides that voluntary manslaughter 
shall be punished by confinement in the penitentiary, 
and, 

Section five that “involuntary manslaughter shall be a 
misdemeanor.” 





The nineteenth section of said chapter one hundred and 
fifty-nine of the Code, provides that “if a person indict- 
ed for murder be found guilty by the jury thereof, they 
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january Term Shall, in their verdict, find whether he is guilty of mur- 


State Ger in the first or second degree. If they find him guil- 

Avvott. ty of murder in the first degree, they may, in their dis- 
cretion, further find that he be punished by confinement 
inthe penitentiary. If such further finding be not added 
to their verdict, the accused shall be punished with 
death ; but if added, he shall be punished by confinement 
in the penitentiary during his life,” &e. 

The law upon murder at the time the murder in the 
indictment in this case is alleged to have been committed, 
and also at the time Augustus Grass, in the indictment 
mentioned, was, in fact, killed or murdered, as appears 
from the record, was the same as in the Code of 1868, 
which I have quoted, except that the law then in force 
provided that murder in the first degree shall be pun- 
ished with death. 

The ninth section of the Code of Virginia of 1860, 
which was in force in this State when the offense in this 
sause is alleged to have been committed, provides that 
sentence of death shall be inflicted by hanging. 

lt is evident from the verdict of the jury, the judg- 
ment of the court, as_ well as from some instructions or 
rulings of the court during the trial, that the court was 
under the impression that the law in force at the trial, 
touching the punishment of murder in the first degree, 
was applicable to the trial of the defendant, and that law 
was applied by the court in the trial of this cause, and in 
its judgment, so far as the record discloses, without the ° 
consent of the defendant. 

The ninth section of chapter thirteen of the code of 
1868, provides that the repeal of a law, or its expiration, 
by virtue of any provision contained therein, shall not 
affect any offense committed, or penalty, or punishment 
incurred before the repeal took effect or the law 
expired, save only that the proceedings thereafter had 
shall conform as far as practicable, to the laws in force 
at the time such proceedings take place, unless other- 
wise specially provided; and that if any penalty or 
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punishment be mitigated by the new law, such new law, 
may, with the consent of the party affected thereby, be 
applied to any judgment pronounced after it has taken 
effect. The punishment of murder in the first degree 
was mitigated by the nineteenth section of chapter one 
hundred and fifty-nine of the code of 1868, or perhaps it 
would be proper to say that seetion authorized the jury 
to mitigate the punishment from death to confinement in 
the penitentiary for life. The new law mitigating the 
punishment might have been applied in this case by the 
court and jury withthe consent of the defendant being 
thereto first given at the proper time, and entered of 
record. The law in force at the time the offense was 
committed, prescribing the punishment, should not have 
been applied in this case unless the defendant elected 
and consented that the punishment prescribed by the 
nineteenth section of said chapter one hundred and fifty- 
nine, should be applied, Gregg v. The State, 3 W. Va., 
705. In the case just cited Judge Maxwellsays: “The 
penalty or punishment is mitigated under the new law, 
and the aceused was entitled to have judgment against 
him under the new law if he so elect; but such election 
ought to be made by him before the verdict of the jury 
is received and recorded, when if he elected to be pun- 
ished under the new law it would be the duty of the 
jury to say whether he should be punished with death or 
by confinement in the penitentiary for his life. The elec- 
tion cannot be made after the jury renders its verdict, 
because the court has no power to mitigate the punish- 
ment. The accused not having consented before the jury 
rendered its verdict, to be punished according to the 
new law, the jury rendered their verdict according to 
the law in force when the offense was committed, which 
I think sufficient to justify the judgment of the court.” 
The principles decided in the Gregg Case we followin 
this case as we now understand them. Gregg was tried, 
convicted and sentenced under the law in force at the 


time the offense was committed, but the defendant was 
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tried and convicted under the new law without his con- 
sent so far as appears. It was error in the court and 
jury to apply the new law mitigating the punishment to 
the defendant’s case without his consent spread on record, 
and that consent should be given by the defendant, cer- 
tainly before the verdict of the jury is received and 
recorded by, the court, and might very properly be given 
before the jury is sworn and empanelled. I think the 
more safe practice would be to allow the defendant to 
elect and consent before the jury is empanelled, but 
still I would not deprive him of the privilege of doing 
so at any time before the verdict of the jury is received 
and recorded by the court ; and it would be error to do 
so. It would perhaps be the better practice for the court 
to ask the defendant to elect in such case, before trial, 
under which law he desires to be tried. 

The first assignment in error made by the defendant’s 
counsel before this Court is that the indictment was 
found against the defendant at the November term ; and 
at the time of the trial, conviction and judgment afore- 
said, there was no record in said circuit court showing 
that defendant had ever been examined by the county 
court of said county, or that he had waived said exam- 
ination in said county court, and it does not appear from 
the record that defendant waived such examination in 
the circuit court. It does not appear by the record in 
this case that the defendant made any question before 
the circuit court touching an examining court by motion, 
or in any proper form claimed that he had not been ex- 
amined for the offense charged in the indictment by the 
county court of the county of Kanawha. The record of 
the examination of a prisoner for felony is not necessa- 
rily a part of the record of the trial and proceedings of 
the prisoner for the same offense in the circuit court 
upon an indictment. This assignment of error is fully 
covered by the opinion and decision of this Court in the 
case of the State v. Stewart, 7 W. Va., 731, and for the 
reasons stated in that opinion, this assignment of error 
is not well taken here, and must be overruled. 
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The third assignment of error is that “The court erred 


Jarrett what was said by defendant at the time of the 
alleged shooting; the court also erred in refusing to let 
the defendant prove by said Jarrett what reasons defen- 
dant gave for shooting said Grass at the time he shot. 
What the defendant said at the time of the shoot- 
ing was a part of the res geste; it was also a part of 
a conversation, a portion of which had been proven by 
the said witness on behalf the State. It was also admis- 
sible to show the intent with which the act was done.” 


By bill of exceptions No. 1, it appears that after the at- 
torney for the State had made to the jury the opening 
statement of the case on behalf of the State, the attorney 
representing the defendant announced to the jury, in his 
opening statement, on behalf of the defendant, that if the 
State should succeed in proving to the jury that de- 
fendant killed deceased, Augustus Grass, as alleged in 
the indictment, he expected to show that the killing was 
in self defense. And it was thereupon proved by the 
State that, on the 11th day of September, 1861, about 
nine o’clock in the morning, the deceased, Augustus 
Grass, left his home on Paint Creek, in Kanawha county, 
and went down said Creek to look for his boys,who had gone 
down the Creek that morning to get a load of wood; that he 
met his boys a mile or a mile and a half below his house 
returning with a load of wood, and that he got on the 
wagon, and sitting between two of the boys, drove to- 
wards home; while so sitting on his wagon, he was shot 
in the left side of his back, just above the hip, the ball 
passing through his body and lodging under the skin on 
the front side; that one of his boys helped him on one of 
the horses, taken from the wagon, upon which he rode 
home, where he died that night about midnight from 
the wound so received. It was also proved by the State 
that the shot came from the left hand side of the road, 
going up the Creek, and when he was shot he jumped 
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januar Perm2tom the wagon and said he was killed; that three of his 
sare -dHOys:«~Were with him at the time, aged, respectively, ten, 


Abbott. twelve and fourteen years, that they heard the gun fired 
but saw no one; that the place where the shooting oc- 
curred was in Kanawha county. It was also proved by 
the State that the defendant, sometime after the shooting, 
said to a witness that he hollowed when the gun went 
off, but witness did not know to whom or what defend- 
ant referred. It was also proved that soon after the 
shooting, the defendant told another witness that he had 
killed Grass, and some time after told the same witness 
that he, defendant, did not kill Grass. This witness 
could not tell how this conversation with defendant came 
about, nor what else was said between them. The State 
also proved by a witness named Mary Jarrett, that some- 
time before the shooting, defendant, Harrison Johnson 
and Garrison Massey came to her house on Paint Creek 
and inquired for deceased, Grass; that she replied 
he had gone down the Creek to the River; that there- 
upon one of them, in the presence of the others, and wit- 
ness believed it was Harrison Johnson, said he (Giass) 
had gone to carry news to the rebels and would not get 
back again; that this was three or four days before 
Grass was shot, and that the late civil war was then 
raging, and it was then “scary” times on Paint Creek. 
The State also proved by a witness, Alethia Johnson, 
that a short time after Grass was shot, defendant told 
her and her sister, since deceased, that he killed Grass, 
and that if they told it they would go the same way. 
Witness was then twelve years old and her sis- 
ter a year or two older. Witness could not tell how 
the conversation with defendant came about, or any 
thing else that was said, or that anything else was said, 
only that defendant came along the road by the door 
where they were standing and made the above remark ; 
that no one else was present. The State then introduced 
another witness named Anderson Jarrett, who proved 
that, on the morning Grass was shot, he and the defen- 
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dant were out in the highland field, on the left hand side January ‘Perm, 





of the road going up Paint Creek, with their guns, look--—{], 


ing for Southern soldiers, who they had heard were com- ay ¥ote. 
ing in; that while there they saw Grass and his three 
boys riding towards Grass’ house. Defendant told wit- 
ness toshoot Grass, which witness declined to do; that 
defendant then stepped behind a hickory tree and shot 
Grass, who had then got a short distance by them; that 
Grass, being shot, jumped from the wagon, and said that 
he was killed, and then got on one of the horses and 
rode off; that defendant and witness were about seventy- 
five yards from Grass when the shot was fired. When 
the State concluded the examination of this witness 
the defendant, by his counsel, on cross examination, 
asked the witness what defendant said when he shot 
Grass, to which question the attorney for the State ob- 
jected, which objection was sustained by the court, and 
the witness not permitted to answer the question. The 
defendant, by his counsel, then asked witness what rea- 
son defendant gave for shooting Grass, at the time he 
shot. To which question the attorney for the State also 
objected, which objection was also sustained “a the court, 
and the witness not permitted to answer the said last 
mentioned question. To which ruling and action of the 
court in sustaining the objections to said questions and to 





each of them, and in refusing to permit the witness to 
answer said questions, or either of them, the defendant 
excepted, and prayed his exceptions be signed, sealed, 
saved to him and made a part of the record, which was 
done. 

The question now to be determined is, did the court 
err under the circumstances in refusing to allow the said 
questions, or either of them, propounded by the counsel 
of defendant to witness Anderson Jarrett, to be answered 
by the witness? In other words, was it competent for 
the defendant to give in evidence to the jury his declara- 
tions made at the time of the shooting? ‘The surround- 
95 
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ing circumstances constituting parts of the res geste, may 
always be shown to the jury along with the principal 
fact ; and their admissibility is determined by the judge, 
according to the degree of their relation to that fact, and 
in the exercise of his sound discretion ; it being extreme- 
ly difficult, if not impossible, to bring this class of cases 
within the limits of more particular description. The 
principal points of attention are, whether the cireum- 
stances and declarations offered in proof were contempo- 
raneous with the main fact under consideration, and 
whether they were so connected with it as to illustrate 
its character. Thus, where a person enters into land in 
order to take advantage of a forfeiture, to foreclose a 
mortgage, to defeat a decision, or the like, or changes 
his actual residence or domicil, or is upon a journey, or 
leaves his home, or returns thither, or remains abroad, 
or secretes himself; or, in fine, does any other act, mate- 
rial to be understood ; his declarations, made at the time 
of the transaction, and expression of its character, mo- 
tive or object, are regarded as ‘verbal acts, indicating a 
present purpose and intention,’ and are, therefore, ad- 
mitted in proof like any other material facts.” 1 Green. 
on Ey. Sec. 108. In the case of Munroe v. The State of 
Georgia, 5 Georgia, 85, it was decided that “when an act 
is done to which it is necessary to ascribe a motive, it is 
always considered that what is said at the time, from 
which the motive may be collected, is a part of the res 
geste. In general, what a party says is not evidence in 
his favor, unless it be a part of a conversation, of which 
some other part has already been given in testimony. 
But when the declarations of the party accompany the 
act, and are a part of the transaction, they are admissi- 
ble.” Inthe case of Garber v. The State, 4 Cold. (Tenn.) 
161, it was decided that “proof of the declarations of the 
parties made a very short time before the killing, while 
they were going in the direction of the place where it 
occurred, explaining why they were going in that direc- 
tion, and for what purpose they were seeking the de- 
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ceased, constitutes a part of the res geste, and should bey,,..91) "term, 


allowed to go to the jury.” 
1867. The case of Cornwell v. The State, (Mart. and Yer. 
147,) is cited in this last case in which the court said: 
“It is a great mistake to suppose that the res geste, in 
the legal sense, is, in a case of murder, confined to the 
fact of thrusting the knife into the body, and thereby 
depriving of life. The res geste is the murder, and the 
murder is made up of the homicide and the intent with 
which it was committed. Actions, therefore, which seem 
to demonstrate the guoanimo are a part of the res geste, 
and words which are a part of these actions are admissi- 
ble.” In the case of Comfort v. The people of the State of 
Illinois, 54 Illinois, 404, it was decided that upon the trial 
of a party under an indictment for the larceny of a watch, 
it was proven that the prisoner, being in possession of 
the watch a short time after it was stolen, met a pawn 
broker away from the place of business of the latter, and 
proposed to pledge the watch as security for a loan of 
money. The parties went together to the pawn broker’s 
shop, when the prisoner received the money and placed 
the watch in pledge. Held, it. was competent for the 
prisoner to prove all that was said by him, when he first 
approached the pawn broker, in connection with the 
subject, and as to the manner he obtained the watch, 
not only as a part of the res geste, but as a part of the 
conversation, to be given such weight by the jury as, 
from all the other evidence in the case, it might seem 
entitled.” It seems to me, after much thought upon the 
subject, that the circuit court erred in refusing to allow 
the witness Anderson Jarrett, to answer the two ques- 
tions propounded to him on cross-examination by de- 
fendant’s counsel. The State having proved some 
words spoken by the defendant to Jarrett a few moments 
before the shooting, the defendant, upon well established 
principles, was entitled to prove all he said to Jarrett at 
that time. But the defendant wasalso entitled to prove 
as part of the ves geste all he said at the time of the 


This case was decided in; 
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shooting. The words spoken at that time constitute 
part of the transaction, being contemporaneous there- 
with. Such declarations of the accused, when given in 
evidence, are to have such weightand eredit with the 
jury as they may be entitled to under all the circumstances, 
The jury are to consider them in connection with all the 
other evidence in the cause. The jury must judge from 
all the facts and circumstances shown in evidence, 
whether the mature purposes or intention ofthe accused 
as declared by him at the time were feigned or were a 
mere pretence or pretext assumed to cover up his real 
purpose, object or intention in the shooting, or whether 
they were bona fide, and if bona fide whether they amount- 
ed to a legal justification or excuse for the act or should 
justly affect the degree of guilt of the defendant, when 
considered in connection with all the other facts and 
circumstances in evidence in the cause. “The declara- 
tions of the defendant,” Mr. Greenleaf says in the one 
hundred and tenth section of his work on Evidence 
“must be concomitant with the principal act,and so con- 
nected with it, as to be regarded as the mere result and 
consequence ofthe co-existing motions, in order to form 
a proper criterion for directing the judgment, which is 
to be proved from the whole conduct.” 


The fourth assignment of error of defendant is as to 
the rulings and declarations of the court in the presence 
of the jury as set forth in defendant’s bill of excep- 
tions No. 2. By this bill of exceptions it appears that 
after the State had closed her evidenee in chief, the de- 
fendant, introduced a witness and offered to prove that 
afew days before the deceased, Grass, was shot, said 
Grass made an attempt to shoot defendant, and being 
prevented by the witness said to witness: “You might 
as well let me kill him now, for [am bound to kill him 
any how,” andalso that this attempt and threat were 
made known to the defendant by witness within a few 
hours thereafter; that thereupon the attorney for the 
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State objected to the introduction of this evidence upon 


the ground that the State had proved the killing to be— 


by lying in wait, which was, by the statute, murder in 
the first degree, and that no previous threats or attempts 
on the part of the deceased to take the life of the defendant 
could justify the offense or reduce the grade, which ob- 
jection was overruled by the court, and the ev Gites per- 
mitted to go to the jury, and the court in permitting the 
evidence to goto the jury stated in the presence and 
hearing of ic jury that if there was no other ground 
upon which the court would permit such threats and at- 


4 


tempts to go to the jury, it would permit them upon the 
ground that the statute preseribed two penalties for mur- 
der in the first degree, one capital and the other impris- 
onment for life, and that such threats and attempts 
might be proper for the consideration of the jury in deter- 
mining which of said punishments to inflict ; that there- 
upon the counsel for the prisoner asked the court if it 
permitted said threats and attempts to go to the jury 
only for the purpose above stated, and the court in re- 
sponse to said question stated in the presence and hearing 
of the jury that it admitted said threats and attempts only 
for that purpose, viz: bezause the statute prescribed the 
two penalties for murder in the first degree. To which 
action and statement of the court so made in the presence 
of thejury, the defendant also excepted, &e. As hasbeen 
already said the indictment in this case is for murder 
but it does not ch: urge that the murder was by “lying in 
wait.” In Hill’s Cn ise, 2 Gratt. 594 it was held “that ev- 
ery homicide is prima facie murder in the second de- 

gree and in order to raise it to murder in the first degree 
the Commonwealth must assume the burden of proving 
the elements of that crime.” In the case under consid- 
eration the State proved the homicide and therefore 
according to the case just cited in 2 Gratt., made a prima 
facie case agaivst the defendant of murder in the second 
degree, and the State gave evidence tending to prove that 


the alleged murder was committed by such means and 
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murder in the first degree, in the absence of other suffi- 
cient facts and circumstances, and it was claimed by the 
attorney for the State, before the court and jury, that the 
evidence proved that the murder was by “lying in wait.” 
But it must be remembered that, generally, in the trial 
of criminal cases, the jury are the judges of the evidence 
and as to what degree of murder, if any, it proves, and 
not the court; still, the court may, under certain circum- 
stances, grant a new trial at the instance of defendant- 
As to whether the evidence proves murder in any de- 
gree against the défendant, the jury are the judges. And 
they are also the judges as to whether the murder, if 
committed, was by “lying in wait,” or otherwise. The 
court may, properly, instruct the jury as to matters of 
law, arising upon the trial, but the court should not as- 
sume, in its instructions to or rulings before the jury, or 
express or intimate an opinion, in the presence of the 
jury, that the evidence proves the defendant on trial 
guilty of murder in any degree, or any other less offense 
embraced in the indictment. When the court does so, it 
entrenches upon and derogates from the province of the 
jury. It would be difficult to estimate the influence an 
assumption by the court as to what has been made out by 
the evidence against a defendant, or even the expression 
of an impression or intimation of an opinion by the 
court in that regard, might have upon the minds of the 
jury. 

When it is proven prima facie that a murder has been 
committed, and it is claimed from the evidence that the 
crime committed is murder in the first degree, because it 
is murder by “lying in wait,” it is for the jury to de- 
termine, from all the circumstances and evidence, wheth- 
er the murder is murder “by lying in wait,” or whether 
the murder is murder in the first degree, for any cause 
embraced by the statute, or murder in the second degree, 
or voluntary or involuntary manslaughter, or whether 
the defendant is guilty of any offense covered by the in- 
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dictment, though the court may instruct the jury in mat-;,,uare Perm. 
ters of law relevant to the case. In “Cases on Self- 
Defense,” by Herrigan and Thompson, page 476, there 
is the case of Jackson v. The State, reported as having 
been decided by the Supreme Court of Tennessee, at the 
April term, 1873. Judge McFarland delivering the opin- 
ion of the court. The syllabus, as given, is as follows, 
to-wit: “The general rule, subject, perhaps, to excep- 
tions in extreme cases, is, that in the trial of indictments 
for homicide, evidence of previous threats made by the 
deceased against the prisoner, and communicated to him, 
before the killing, is admissible without reference to the 
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question whether there is any evidence tending to show 
that at the time of the killing, the deceased was doing 
some overt act, manifesting a present intention to carry 
such threats into execution ; or without reference to the 
question whether there was proof that the defendant may 
have acted upon a reasonable belief that he was in dan- 
ger of death or great bodily harm at the hands of the de- 
ceased. Ordinarily the judge cannot assume whether 
there is evidence tending to prove such a state of facts as 
would make testimony of such communicated threats 
relevant ; because this would be to decide on the effect of 
the evidence upon a material question in the case—a 
matter which belungs exclusively to the jury. What 
constitutes such an overt act as will warrant a person in 
slaying his enemy in his own defense, is a question for a 
jury, to be resolved according to the circumstances of 
each particular case. No general rule can be laid down 
upon the subject. Previous threats or acts of hostility, 
however violent they may be, will not justify a person 
in seeking and slaying his adversary.” The judge, in his 
opinion, holds that, ‘to excuse the slayer, he must act 
under an honest belief that it is necessary at the time to 
take the life of his adversary, in order to save his own; 
and it must appear that there was reasonable cause to 
excite this apprehension.” See page four hundred and 


eighty-four. He further says, on page four hundred 
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and eighty-five, in speaking of threats: “In 


fact, 


we think the practice has been very general to 
admit proof of this character, and leave its ef- 
fect to be determined with proper instructions,” 


In the case of The People v. Strong, 30 Cal.,: 151, “it is 
held that it is for the jury, in a criminal case, to 
determine whether evidence introduced upon a given 
point amounts to proof of the fact sought to be proved.” 
“In the case of Whitely v. The State of Georgia, 38 Georgia, 
it was held that when the charge of the court assumes 
certain things as facts, and is in such shape as to inti- 
mate to the jury what the judge believes the evidence to 
be, and that they made defendant guilty, a new trial will 
be granted.” In the case of Monroe v. The State of Geor- 
gia, 5 Georgia, it was held that “threats, accompanied 
with occasional acts of personal violence are admissible 
to justify the reasonableness of the defendant’s fears, pro- 
vided a knowledge of the threats is brought home to 
him.” In the same case, it was held that “The dec- 
larations of a defendant antecedent to the fact are some- 
times admitted as tending to explain and reconcile his 
conduct, and to discover the quo animo with which the 
act was committed.” Upon the which it seems to me 
that the circuit court erred in stating, in the presence of 
the jury, that it admitted the threats to go to the jury 
npon the ground only that the statute prescribed two 
penalties for murder in the first degree, one capital and 
the other imprisonment for life, and that such threats 
might be proper for the consideration of the jury in de- 
termining which of said punishments to inflict, first, be- 
cause the statute to which the court refers did not prop- 
erly apply to the defendant’s case, it not appearing by 
the record that he consented that such statute, which 
is the new law, should be applied to his case, and secondly, 
because, it was improper for’ the court, on admitting the 
threats, &c., to restrict the purposes for which the jury 
might consider them to so narrow limits. The threats 
were properly admitted by the court, as evidence, but 
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connection with the other evidence in the cause, to have 
such weight and effect as they were entitled to. It also 
seems to me from the words employed by the court in 
stating the reason why it admitted the evidence of the 
threats, and the only purposes for which the evidence 
was admitted that the jury might well have inferred 
that in so stating the court assumed, or intimated an 
opinion that the evidence against the defendant made 
out a case of murder in the first degree—although the 
court doubtless did not intend to be understood as so as- 
suming or intimating before or to the jury. 


By defendant’s bill of exceptions No. 3, it appears 
that after the State hi! c’osed its evidence in chiet, and 
after the defendant had given evidence to the jury, as 
stated in bill of exceptions No. 2, the defendant also 
proved that a short time before Grass was shot, the said 
Grass, on two or three different mornings brought his 
gun out into his door yard and shot it off, saying each 
time that he had kept that charge long enough for the 
Black Buck, and then reloaded his gun; that one 
Thomas Good, who was present on these two or three 
occasions, said to Grass, on the last of these occasions, 
that he would like to be along when he shot the Black 
Buck ;_ that Grass rep'ied to Good that he did not want 
anybody with him when he shot the Black Buck ; that 
Grass was then asked by Good what he meant by the 
Black Buck, and Grass replied that he meant St. Clair 
Abbott (the defendant), and that these conversations and 
these transactions were immediately thereafter commu- 
nicated to the defendant by said Good. The defendant 
also proved that some time before the shooting, the exact 
time not recollected by the witness, that Grass sent word 
by one Garrison Massey to the defendant that he, Grass, 
would kill the defendant, within three days, and that he, 
said Grass, intended to go away, and that this message 


96 


the jury should have been allowed to consider them iny,,,,.\5”: 
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was also communicated to the defendant, before the 
shooting ; and thereupon two other witnesses were pro- 
duced and sworn on behalf the defendant, to-wit: 
Thomas Massey and Mary Jarrett, by whom the defend- 
ant offered to prove that on two other separate and dis- 
tinct occasions, anda short time before the shooting, he, 
Grass, threatened to kill the defendant on sight, which 
evidence being objected to by the attorney for the State, 
was rejected by the court and not permitted to be given to 
the jury, because the defendant was unable to prove that 
the last two threats were brought to the knowledge of the 
defendant before the shooting—the court ruling that 
no threats made by Grass against the defendant, could 
be admitted in evidence unless knowledge of such 
threats was brought home to the defendant before the 
shooting ; to which ruling and action of the court in re- 
jecting the proof of the two threats above named, and in 
deciding that no threats made by the defendant should be 
proved unless knowledge thereof was brought home to 
the defendant before the shooting, the defendant excep- 
ted. The question involved in this ruling of the court 
has been very much discussed by the authorities, and 
there seems to be some confusion upon the subject. In 
the case of Pitman v. The State, 22 Ark., 354, it was held 
that “on the trial of an indictment for murder, threats and 
declarations of hostile purpose and feeling made by the 
deceased on the day and near the time of the killing, 


- and his acts and conduct indicative of an intention to 


execute such threats are admissible in evidence as part of 
the res geste, though the threats were not communicated 
to the defendant.” In the case of Keener v. The State, 18 
Georgia, 228, the court say: “The true distinction, we 
apprehend, as to the admissibility of evidence of threats, 
and one apparently overlooked in many of the cases, is 
this: When sought to be introduced by the defendant as 
a justification for the homicide, and without any overt 
act, he must show that they have been communicated ; 
otherwise they can furnish no excuse for their conduct, 
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but when offered to prove a substantive fact, namely 


the accused, it is competent testimony, whethera knowl- 
edge of the threats be brought home to the defendant or 
not.” In the case of Stokes v. The People of the State of 
New York, 53 N. Y., 164, it was decided; “where, upon 
trial of an indictment for murder, evidence had heen 
given making it a question for the jury whether 
the act was perpetrated by the prisoner in de- 
fending himself against an attempt on the part of the de- 
ceased to murder or to inflict some great bodily harm 
upon him—Aeld that evidence of violent threats made by 
the deceased against the prisoner a short time before the 
occurrence, was proper, although such threats were not 
communicated to the prisoner.” It seems to me that 
under the circumstances, the court erred in rejecting the 
evidence of the witnesses Thomas Massey and Mary 
Jarrett as to the said declarations of the said Grass, made 
a short time before the shooting. The said evidence of 
such declarations of Grass (the deceased) should have been 
allowed to goto thejury at least to show the state of feel- 
ing of said Grass toward defendant, in connection with 
the other evidence upon that subject, although it does 
not appear that said threats were communicated to the 
defendant before the killing. 


By the defendant’s tourth bill of exceptions it appears 
that the defendant asked the court to give the following 
instruction to the jury, viz: “Ifthe jury upon a consid- 
eration ofall the evidence have a reasonable doubt as_ to 
whether the plea of self-defense is made out, it is their 
duty to acquit the defendant. To the giving of which 
instruction the attorney for the State objected; and the 
objection was sustained by the court and the court re- 
fused to give the instruction and in refusing said in- 
struction stated in the presence and hearing of the jury 
that when a defendant in an indictment for murder set 
up a plea of self-defense he must prove his plea 
to the satisfaction of the jury;and the defendant 
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excepted to the opinion of the court in refusing to give 


—gsaid instruction and the said statement of the court made 


in the presence of the jury,’ &e. The question raised 
by this bill of exceptions is interesting and important— 
It is a question about which there has been much differ- 
ence in opinion among the legal profession. In crimi- 
nal cases, and especially felonies, the rule is that the 
person charged is presumed to be innocent, until he is 
proven guilty and if upon the consideration of all the 
evidence, there be a reasonable doubt of the guilt of the 
accused, the jury are to give him the benefit of that 
doubt. In criminal cases, the jury, in finding a verdict, 
do not weigh the evidence in the sense that they are re- 
quired to do in civil cases. In the one class of cases, 
they are to weigh it carefully, and decide according to its 
preponderance, although it may not be free from reason- 
able doubt. In criminal cases however, neither a pre- 
ponderance of evidence, nor any weight of preponder- 
ant evidence is sufficient for the purpose, unless it gen- 
erate a full belief of the fact to the exclusion of all rea- 
sonable doubt. 3 Greenl. on Ev. 29; Wharton’s Am. 
Crim. Law, 2d Ed. 264. “Ifthe accused shall concede 
the fact of the killing, or if it be found that he is the 
author of the homicide, and he relies upon the matter in 
excuse or justification of the act, the inquiry arises, 
whether he must prove such matter beyond a reasonable 
doubt. Whatever the rule may be when he relies on 
some distinct, substantial ground of defense, not nec- 
essarily connected with the transaction upon which the 
indictment is founded, (such as insanity if that can be 
such, which [ do not now determine), I know of no well 
considered case that has gone so far, as to hold that 
where the defense is confined to the circumstances ac- 
companying the original transaction, (as that the accus- 
ed acted in self-defense,) that he must prove such justifi- 
cation or excuse beyond a reasonable doubt. “In the 
case of Tweedy v. The State of Iowa, 5 Iowa, 436, judge 
Wright, who seems to have delivered the opinion of the 
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court, says, “Now applying this rule to the defense, 
contemplated by this instruction, taking for the present 
the strongest view of it against the prisoner and how 
does it stand ? He is presumed to be innocent. This 
presumption, says the prosecution, is rebutted and re- 
moved, when it is found, or conclusively established, 


hat he wasthe author of the homicide. Grant this, 


t 
and that he does then stand in the attitude of guilt, 
then it seems to us, that if the circumstances, whether 
proven by him, or the State, prepondcrate even, in favor 
of the matter of excuse or justification, there instantly 
arises a reasonable doubt of his guilt and an acquittal 
should follow. Whereas, if he is be ose to estab- 
lish such defense beyond a_ reasonable doubt, thei 
most manifestly, they should entertain a gna 
doubt of his guilt. And this process of reasoning, 
is quite as favorable, certainly, as the State could ask. 
Sut we need not stop here, for the prisoner, in such 
eases, is entitled to even a more favorable rule. The 
defense of the defendant, related to and grew out of the 
transaction or res geste, which constituted the supposed 
criminal act. To establish it, he was not required to, 
and need not, assume anything aside or out of the case, 
on the part of the government. He had a right to claim 
and insist, that, taking the facts and cireumstanees all 
together, as proved on both sides, he was not shown to 
be guilty; and if the facts constituting the transaction, 
on which the prosecution rested, did not prove, beyond a 
reasonable doubt, that he eommitted the offense with 
which he was charged, (or on@ necessarily included in 
it,) he was entitlel to an acquittal. To constitute the 
crime of murder, the person must have killed the person 
named in the indictment with malice aforethought, either 





expressed or implied. If the killing was justifiable 
then there was no malice aforethought; it was not mur- 
der—nor was it manslaughter.” This, I think, in most 
} respects, declares correct principles of law. But wheth- 
er the self-defense, or other justification set up, and 





1875, 
anuary 


siaice 


Y. 
Abbott. 


Term. 



























765 





766 


1875. 
State 
v. 
Abbott. 





January Term. 
“necessarily connected with the original transaction, or is 





































SUPREME COURT OF APPEALS 


which the evidence and circumstances tend to prove, is 


some distinct, substantive defense ; if the circumstances 
and evidence tend to prove self-defense, or other legal 
justification, then as to the question of whether the act 
was done in self-defense, or other legal justification, if 
in the opinion of the jury a substantial conflict of cir- 
cumstances or other evidence exists, there should be such 
& preponderance of circumstances or other evidence 
against the self-defense or other justification, as to rea- 
sonably satisfy the mind of the jury, that the killing 
was not in self-defense or justifiable, before they can 
convict. If there be in the opinion of the jury, a sub- 
stantial conflict of the evidence or circumstances as to 
whether the killing was done in self-defense, and the cir- 
cumstances or other evidence preponderate in favor of 
self-defense, and I should add, if it was equally balanced 
as to the killing being done in self-defense, the jury 
ought not to convict either of murder or manslaughter. 
While the instruction asked of the court by defendant’s 
counsel, mentioned in said bill of exceptions No. 4, very 
nearly propounds the law correctly on the subject; still, 
I do not think it is fully correct in this case, as the case 
is presented. The statement of the court, made in the 
presence of the jury, that when “the defendant, in an 
indictment for murder, sets up the plea of self-defense, 
he must prove his plea to the satisfaction of the jury,” 
is not objectionable, as a general rule, as to this subject, 
Each case, to a great extent, must depend very much up- 
on the circumstances attending it. 


By the defendant’s fifth bill of exceptions, it appears 
that after the evidence and arguments of counsel were 
concluded, as well on behalf of the State as on behalf of 
the defendant, the attorney for the State asked the court 
to give two instructions to the jury, as follows, viz: “1. If 
the jury believe, from the evidence, beyond a reasonable 
doubt, that St. Clair Abbott killed Augustus Grass, by 
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lying in wait, when the said Augustus Grass was on thes, ,ury Perm. 
road driving his team, and doing no harm or injury to —,,, 
said Abbott, then no previous threats or attempts at vio- 
lence on the part of Grass can justify or excuse the act, 
or reduce it from murder in the first degree.” ‘2. 
If the jury believe, from the evidence, beyond a 
reasonable doubt, that St. Clair Abbott killed Au- 
gustus Grass, as alleged in the indictment, ly- 
ing in wait, then said killing is murder in the first 





Ts 
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degree.” To each of which instructions the defendant 
by his counsel objected, which objection was overruled 
by the court, and both of the instructions were given to 
the jury. And the court also voluntarily gave the fol- 
lowing instruction to the jury whichis in the words fol- 
lowing, viz: “Itis not every killing that amounts to 
either murder or manslaughter. Killing may be either 
justifiable or excusable. In cases where the defense of 
justifiable homicide is claimed or set up, it isnecessary for 
the defense to show: that there was immediate and press- 
ing danger of life, limb or great bodily harm ; that he 
had reason to believe the act necessary to protect himself 
from this impending danger ; that previous threats and 
that the 
statute clearly fixes that killing by lying in wait is mur- 


attempts are not sufficient to. justify a killing; 


der in the first degree ; that neither previous threats nor 





attempts will reduce to a lower grade or justify a kill- 
ing by lying in wait, under the statute.” To the giving 
of the last named instruction by the court the defendant 
also objected, but his objection was overruled, and the 
instruction given to the jury. To the opinion of the 
court in giving each and all of said instructions to the 
the jury the defendant excepted, &e. Whethereach or 
all of the instructions, so given by the court, to the jury, 
expound the law correctly, upon the subject involves 
most important and interesting legal questions touching 
the criminal laws in force in this State. By the com- 
mon law, murder is where a person of sound memory 
and discretion, unlawfully kills any reasonable creature 
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in being, andin the peace of the commonwealth, with 
malice prepense or aforethought, either express or im- 
plied. Wharton’s Am. Crim. Law, 356, 357. As I 
have before stated it was held in Hills Case 2 Gratt. 
594, that every homicide is prima facie murder in the 
second degree, and in order to raise it to murder in the 
first degree the commonwealth must assume the burden 
of proving that crime. In the case under consideration 
the attorney for the State, assuming that the evidence 
before the jury tended to prove that the defendant had 
murdered Augustus Grass, and that the murder was by 
“lying in wait” asked the court to give to the jury the 
first and second instructions which the court gave. In 
considering these two instructions I will first ascertain 
whether the instructions if they were good law, were 
relevant to the case as made out by the evidence. 

The evidence given to the jury is certified by the 
court and is apart of the record. That Grass (the de- 
ceased) was killed by the defendant by shooting at the 
time alleged in the indictment, the evidence as certified 
seems to establish, but whether the evidence tends to 
prove that the killing was murder by lying in wait is 
another question. The only evidence in the cause bear- 
ing upon the question as to whether the killing, was mur- 
der by lying in wait is the following: “The State also 
proved that on the morning Grass was shot, the defend- 
and one Anderson Jarrett, were out in the ‘High- 
land Field,’ on the left hand side of the road going up 
Paint Creek, with their guns, looking for Southern 
soldiers who they had heard were coming in ; while there 
they saw Grass and his three sons riding towards Grass’ 
house ; that defendant told said Anderson Jarrett to 
shoot Grass, which Jarrett declined to do; that ‘the de- 
fendant then stepped behind a hickory tree and shot 
Grass, who had then gotten a short distance by the de- 
fendant and said Jarrett ; that Grass being shot, jumped 
from the wagon and said he was killed, and got on one 
of the horses and rode off; that the defendant and Jar- 
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the shot was fired, that it was two or three minutes from ——,,,, 
the time defendant and said Anderson Jarrett first saw — ayyor. 
Grass coming, to the time the shot was fired.” Bouvier, 

in his Law Dict., says, lying in wait, is “being in am- 

bush for the purpose of murderinganother.” In the case 

of Burgess v. The Commonwealth, 2 Va. Cases, 483, judge 

Dade in delivering the opinion of the court on page 488 

says, “Now, we take the expression ‘lying in wait,’ not, 

merely to mean his concealing himself in the path of 

his intended victim for the purpose of killing him, 

but the deliberately and premeditatedly seeking an occa- 
sion to effect the deadly purpose.” In Jones’ Case, 1 
Leigh, 598, Judge Daniel says: “Lying in wait may be 
with a view to great injury, abuse and bod?'y harm, with- 
out the settled purpose to kill.” In Tennessee the statute 
in relation to murder in the first and second degree, is 
substantially the same as in Virginia and this State. 
And in the case of Riley v. State, 9 Hump., 646, it ap- 
pears on page 651, in the opinion of the court, that the 
judge, at the trial, before the jury, among other things, 
instructed the jury in substance: ‘That to constitute 
lying in wait, three things must concur, to-wit: waiting 
watching, and secrecy ; and that these facts must be es- 
tablished bevond a reasonable doubt, to authorize the 
conclusion that there was lying in wait; that if they 
should be of opinion there was such lying in wait, and 
that the fatal blow was given by the prisoner, so lying 
in wait, for the purpose of inflicting some great bodily 
harm upon the deceased, (though short of the intention 
of taking life, but which would be murder at common 
law,) it would be murder in the first degree.” The 
court further stated to the jury, “that if any stick or 
other weapon is used by one lying in wait for the pur- 
pose, calculated to produce great bodily harm, and if, 
used in such manner, great bodily harm is the probable 
consequence, and that death ensue, so that it would be 
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murder at common law, it is murder in the first degree.” 
The evidence which I have stated did not prove, or suf- 
ficiently tend to prove, that the killing amounted to 
murder by “lying in wait.” It does not appear, nor 
does the evidence tend to prove, that the defendant was 
“lying in wait” for the deceased, Grass, for any purpose 
whatever, on the occasion of the-shooting. But the evi- 
dence pvoves that he and Anderson Jarrett were together, 
and that they were in the “Highland Field” for another 
and different purpose altogether. Whether the evidence 
proves, or tends to prove, the killing to amount to mur- 
der in the first degree, for reasons other thau mere lying 
in wait, or murder in the second degree, or voluntary 
manslaughter, or involuntary manslaughter, I do not 
now express, or intend to express, or to be understood 
as intimating any opinion. The killing may amount to 
murder in the first degree, without being murder by 
“lying in wait ;” but whether it does so, or not, in this, 
ease, [ intimate no opinion, as it would be improper now 
to do so. For the reasons I have stated, I think said 
two instructions were not relevant to the case before 
the jury, and were so framed that, in the condi- 
tion the case stood before the jury, they might con- 
fuse and mislead the jury. And these reasons apply 
with equal force to so much of the instruction voluntari- 
ly given by the judge to the jury as relates to killing by 
lying in wait. There may be doubt that “murder 
by lying in wait” and “killing by lying in wait,” 
mean one and the same thing under our siatute. 
The statute reads: “Murder by poison, lying in wait, 
imprisonment, starving, or any wilful, deliberate and 
premeditated killing, &c., is murder in the first degree.” 
If they mean the same thing, why should the word “mur- 
der” be used in the one connection and “killing” in the 
other? If it be proved that the killing was of such a 
character that, under ordinary circumstances, it would 
have been murder at common law, and the fact of lying 
in wait exist, that fact will make ita case of murder in 
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the first degree. Riley v. The State, 9 Hump. (Tenn.) s.nuary erm. 
661. Can it be said that ifthe killing be proved, and 
the fact of“lying in wait” exist, that fact will make it 


a case of murder in the first degree? Does “lying in wait,” 





v. 
Abbott. 


as used in the statute, necessarily pre-suppose, or imply 
malice? Does not the statute mean that ifa homicide is 
proven to have been committed with malice, the crime 
is murder in the second degree, but if it be shown, in addi- 
tion, that the fact of “lying in wait” existed, the offense, 
for that reason, is raised to murder in the first degree? It 
is held in the said case of Riley v. The State, “Where a lying 
in wait is established, all proof as to ‘intention’ or ‘wilfal- 
ness’ is irrelevant, if the stroke be given under cireum- 
stances that would make it murder at common law. If 
a party strike with a deadly weapon, without provoca- 
tion, intending to inflict the stroke, as a matter of law 
which he cannot dispute, he shall be held to intend the 
consequences ; and if death ensue, it ismurder. Andin 
such cases, ifa ‘lying in wait’ exist, it is murder in the 
first degree.” This case would seem to imply that if a 
party strike with a deadly weapon, and with provoca- 
tion, &c., under the same circumstances, the offense 
might not necessarily amount to murder in the first de- 
gree. In Hills Case, 2 Gratt., on page 598, the Gen- 
eral Court, in its opinion, delivered by judge Duncan, 
says: “Without designing to enter into a disquisition 
upon the terms of our statute creating the distinction of 
murder in the first degree, we shall content ourselves 
with the reasoning of the General Court in Jones’ Case, 1 
Leigh, 598, and adopt it. We also concur with the pris- 
oner’s counsel in their petition, that under our statute, 
every homicide is prima facie murder in the second de- 
gree, and in order to elevate the offense to murder in the 





first degree, the burden is cast upon the Commonwealth 
to bring it, by proof, either within the specific class of 
cases, such as killing by poison, or by lying in wait, &c., 
enumerated in the statute, or within the general class of 


wilful, deliberate and premeditated killing. On the 
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other hand, in order to reducé the offense from murder 


upon the acensed.” Tn that case there was no pretence 
of justification, excuse, threats, or prior attempts of vio- 
lence of any kind, of the deceased, toward or pvr the 
prisoner, shown or pretended, and nothing, whatever, is 
said in the opinion upon that subject. The first 
instruction, and the instruction voluntarily given by 
the court are to the effect that if the defendant killed 
Augustus Grass by lying in wait, then no previous 
threats or attempts at violence on the part of Grass can 
justify or excuse the act or reduce it from murder in the 
first degree.—These instructions, as given, might be con- 
strued by the jury to mean that if they beli eved the kill- 
ing was done b vy “Iving in wait,” all previous threats or 
attempts at violence of Grass towards or upon the de- 
fendant, no matter how recent or what their character, 
should be excluded from their consideration, and that 
they were bound by the law to find the defendant guilty 
of murder in the first degree. The jury, it seems fo me 
now, should be free to consider whether, from all the 
circumstances and facts, the crime of murder had been 
committed, and if so, whether it had been committed by 
lying in wait, or whether there was a wilful, deliberate 
and ‘pasanadieated killing, or any less hin embraced 
by the indictment, and in determining these questions 
all the circumstances bearing upon or tending to shed 
light thereon should be carefully weighed and consid- 
ered. But I do not, at this time determine the ques- 
tions last above discussed, and arising upon the 
instructions, because it is not now necessary, and 
because they are of such great moment that they 
should be well and thoronghly considered, before finally 
adjudicated and settled. What I have said in regard to 
them has been to suggest thoughts which have occurred 
to me in relation thereto, which have not matured into 
conviction. The principles settled by the cases in 1 
Leigh, and 2 Gratt., to which I have referred, seem to 
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have governed thus far, and I do not intend, by what I, 


these principles. Nor do I understand these cases to 
settle fully and clearly the said questions. The instruc- 
tion given by the court, on its own motion, might be 
construed as assuming that killing by “lying in wait” 
had been proven in the cause. In the instruction, the 
court, among other things, says: “Killing may be justi- 
fiable or excusable. In cases where the defense of justi- 
fiable homicide is claimed or set up, it is necessary for 
the defense to show: that there was immediate and press- 
ing danger of life, limb, or great bodily harm ; that he 
had reason to believe the act necessary to protect himself 
from this impending danger; that previous threats and 
attempts are not sufficient to justity killing.” Taking 
this part of the instruction altogether, I do not 
think it expounds the law correctly, without some 
explanation, as a general rule cannot well be pre- 
scribed in such cases. It is true that previous 
threats or acts of hostility against the defendant, 
however violent they may be, will not of themselves 
justify him in seeking and slaying his adversary. To 
excuse the slayer, he must act under an honest belief that 
it is necessary at the time to take the life of his adver- 
sary in order to save his own; and it must appear there 
was reasonable cause to excite this apprehension. And 
to show that the defendant’s fear was honest and in good 
faith, it should appear that the circumstances were such 
as would naturally create this apprehension in his mind, 
not that he was in actual danger. One party might as- 
sail another with a gun or pistol in such a manner as _ to 
create an honest belief in the mind of the latter, that his 
life was in instant peril, and yet it might, in reality, af- 
terwards appear that the gun or pistol was not loaded, 
and the attack was really feigned. Jackson v. The State, 
before cited. 


As there must be another trial of thiscase beforea jury, 
I forbear to consider the question made by defendant’s 
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SUPREME COURT OF APPEALS 


January Term.Pill of exceptions No. 6 as to whether the court erred 


in refusing to grant a new trial upon the ground that the 
verdict of the jury is contrary to law and the evidence. 
To express an opinion in advance of the trial, upon the 
sufficiency or insufficiency of the evidence to support 
the verdict, might work great injury and injustice to 
the State or the prisoner. It is therefore improper for 
this court now to express any opinion upon that sub- 
ject. 


I decide no question in this cause, except such as 
are assigned as error by the defendant in his assignment 
of errors in his petition mentioned, no other questions or 
errors having occurred to me or the court and our atten- 
tion not being directed specially or otherwise to oth- 
er errors by argument or assignment of error. 


The court in rendering its judgment in the cause, as a 
part of its judgment, directed that the defendant (Abbott) 
should be removed from thie jail of the county to the “Pub- 
lic Penitentiary,” &c. The word “public” is not neces- 
sary to be used in this connection and may in all such 
cases be omitted. 


Because of the errors ofthe said circuit court ascertain- 
ed and determined in this opinion, this judgment of the 
said circuit court rendered in this cause on the 13th day 
of December 1873, against the defendant upon the ver- 
dict of the jury must be reversed and annulled and the 
verdict of the jury be set aside and a new trial be 
awarded. 


The other judges concurred. 


JUDGMENT ReEvERSED, VERDICT Ser ASIDE AND 
New Triau AWARDED. 
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ACTIONS UPON SPECIAL CONTRACTS. testimony relating to offsets and payments, on the 


: so ies = art of the defendant: aintif’ i 

See Pleading at Law Nos. 15, 16 and 17, and bea d —_ ere — to plslati®’s Gomand, te 
Seni Sidhe. Alien. ngg| Consequence of whic the award may have been 

|erroneous, and should have been set aside. 
ADMINISTRATION OF ASSETS. Austin v. Clark and Crump, 236 
See Settlement of Estates Nos. 1, 2, 3, 4, 6, - 2. In interpreting a submission to arbitration, 
Laidley y. Kline, Admz., 2ig|regard is principally to be had to the intention of 

\the parties, and a fair and liberal construction i 
i ade ¢ Ree | 8, and ¢ g ai construction is to 

p . AGEN ( . | i 

AGENTS AND AGENCY |be adopted, without too great verbal accuracy. 

See Attorneys-at-Law No. 1, and Gas Company v. Wheeling, 320 
Ellis v. Heptinstall, 3 


388) 3. The court will always seek to put as liberal, 
AMENDMENT OF STATUTES BY IMPLI-|!**8¢ and comprehensive a construction upon the 
CATION. |submission as the apparent intent of the parties 

|to it will admit. 


See Criminal Law No. 17, and | Idem, 320 
Ss . Cai 729 r — 

State v. Cain, 729 4. ‘The authorization of a majority to make a 

; } “ ae i 

ANSWERS OF GUARDIANS. valid decision need not always be made in dis- 


ee e : | tinct terms in the submission. 
See Practice in Chancery No. 16, and | 


Ti 
Laidley v. Kline, Admz., 218 vied aad 


_ | 5. By the common law, generally, where a sub- 
APPLICATION FOR POLICY OF INSUR-|mission is made by private parties to a given 


ANCE. jnumber of persons, without authority given or to 


See Simmons v. Insurance Co., 474|be inferred from the manner or circumstances of 
\the submission that a smaller number may decide 
jan award or decision, it will be void, unless made 
1. A. brings an action of assumpsit against ¢,|by all; though a different rule seems to prevail in 
and C. and files with his declaration, containing|™tters of public concern. 
the common counts, an account or bill of particu-| Idem, 320 
lars. The cause, in this condition, under a rule| 6. The seventeenth section of an act of the gen- 
of court, is submitted to arbitration—no piea of/eral assembly of Virginia, passed the 18th day of 
offsets or payments having been filed by the de-| March, 1850, and entitled ‘An act to incorporate 
fendants. The arbitrators, on the trial, hear evi-|the Wheeling Gas Company,” provides “that said 
dence of offsets and piyments to the plaintiff’s|Company shall have the sole and exclusive priv- 
demand, and make an award in favor of the de- jilege of using the streets, alleys and public 
fendants--HELD: | grounds of said city (meaning the city of Wheel- 
That the only matters in controversy submitted |ing) for the purpose of lighting said city with gas 
to the arbitrators was the demand of the plaintiff, |for the full term and period of thirty years from 
as stated in his account or bill of particulars ; that|the time said Company shall commence the dis- 
the arbitrators exceede] their powers in hearing|tribution and supply of gas, of which time notice 


ARBITRATION AND AWARDS. 
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shall be given by said Company to be entered|section is a part, that it was the intent and pur- 


amongst the records of said city, the assent of the 
Council of said city being first had and obtained! 
as hereinafter provided: Provided, always, That} 
upon the expiration of the twenty years from the 
commencement of said exclusive privilege hereby 
granted, and within six months thereafter, the 
said city of Wheeling shall have the right, at the 
diseretion of the Council therevf, and of which 
notice shall be given in writing to the said Com- 
pany, to purchase the said lots or grounds, works, 
apparatus, fixtures and property of said Company 
at the price and upon the terms to be agreed upon 
between the Council of said city and the directors 
of said Company, or to be fixed, ascertained and 
determined in the following manner: By the 
award, in writing, of three persons to be chosen, 
the first by the directors of said Company, the 
second by the Council of said city, and the third 
by the two thus chosen. The said arbitrators, in 
making up their award, and ascertaining the said 

valus, shall have regard alone to the then actua) 
value, in money, of the lots or grounds, buildings, 
apparatus, works and fixtures of said Company, 
and shall not consider the value of the franchise 

of the said charter. or the dividends or protits ac- 
eruing to the stockholders. Upon complying 
with the terms of the award thus made, the said 
Company shall, by proper deeds or other instru- 
ments, in writing, convey and assure to said city 


pose of the Lezislature, by the provisions of said 
act and its manifest objects: 

First. That the Council of the city of Wheeling 
should have, and was given, by the said seven- 
teenth section, in their discretion, the absolute 
right to purchase the gas works and property and 
become possessed therevf, together with all the 
franchises, rights and privileges granted under it, 
after the expiration of the twenty years aforesaid, 
and that the purchase should be madeat the price 
and upon the terms to be agreed upon between 
the Council of the city and the directors of the 
plaintiff or by an award in writing, fixing the 
price and terms of the purchase to be made by ar- 
bitrators. 

Second. That in the event the Council of the 
city elected to make the purchase and the said 
Council and the directors of the plaintiff should 
not agree upon the price and the terms of the pur- 
chase, the price and terms should be fixed, ascer- 
tained and determined, at all events, by an award 
vf the arbitrators. 

Third. That the remedy given by arbitration 
should be complete and efficacious, and reason- 
ably expeditious. 

Fourth. That it should not be absolutely essen- 
tial or necessary to the validity of the award that 
more than a majority of the arbitrators should 





of Wheeling the said lots or grounds, buildings, | 


apparatus, works, fixtures and property, together 
with this charter, to be thereafter held, used and 
enjoyed by the said city for the benefit of the in- 
habitants thereof. Upon ssid purchase being 
made, as aforesaid, this charter, together with all 
the franchises, rights and privileges granted, or 
intended to be granted, under it, shall be vested 
in the said city of Wheeling for the common 
benefit of the inhabitants thereof. And if, upon 
the expiration of said term of twenty years, the 
said city of Wheeling shall not make the said 
purchase in the mode and upon the terms pre~ 
scribed by this section, the said city shall have 
the right to make the said purchase upon the ex- 
piration of any and every five years, upon the 
sane terms and in the same mode, at least six 
months’ notice of such intention being given in 
writing to said Company, by sail city, and al 

contracts or other acts of said Company whicl 
shall be made, entered into or attempted for th« 
purpose of lessening, impairing or reducing the 
value of said lot of grounds, apparatus, pipes o1 
fixture:, rights, franchises and privileges made ir 

anticipation of the said. purchase, shall be utterly 
null and void.”’—H&.Lp: 

That itis manifest and clearly inferrible fron 
the reading of the whole act by which the plain 
tiff was incorporated, of which said seventeenth 


agree to and sign the same, they all acting jointly. 
Fifth. That the price and terms of the purchase 


should be fixed, ascertained and determiaed by 
| : : . 
|the arbitration, and the purehase and possession 


of the gas works property, &c., by the Council of 
the city should be completed and had by the city 
upon its complying with the terms of the award 
so made as aforesaid, or in good faith offering to 
do so by a legal tender of the price, in money, 
specified, or the equivalent of a legal tender, at, 
or within, the time prescribed by the award. 
Idem, 320 
7. An award made and signe: by two only of 
the three arbitrators chosen in accordance with 
the provisions of said seventeenth section, fixing, 
ascertaining and determining the price of said gas 
works property, &c., is within the provisions of 
the submission provided by said section, and is 
valid—all three of the arbitrators having acted 
together, though one of the three arbitrators dis- 
sented from said award, and endorsed his dissent 
thereon, with his signature. 
Idem, 320 
8. The said awarl being made and delivered by 
the arbitrators on the 29th day of May, 1871, to 
the parties, the tender of the price money fixed 
in the award by the defendant to the president, 
secretary and treasurer of the plaintiff on the Ist 
lay of June, 1871, at the office of the plaintiff, at 





a seasonable hour of that day, was, with the cir- 




















ecumstinces stated in the opinion of the Court de- 
livered in this cause, equivalent to a legal tender 
of said price money to the plaintiff. 
Idem, 32( 
9. That if the defendant by its authorized 
agents, on the Ist day of June, 1871, at the office 
of the plaintiff, tendered to the president, secre- 
tary and treasurer of the plaintiff, the sum of 





INDEX. 





money specifie1 in the said award of the 29th day 
of May, 1871, as and for the ascertained price or!| 
value of the premises in controversy and the other 
property in the award referred to, and alsoa draft) 
of a deel for said property, to be executed by the| 
plaintiff tot he defendant, and afterwards, and be-| 
fore the 30th of June, 1871, the board of direc-| 
tors, or the stockholders, of the plaintiff, in meet- 
ing assembled, with knowledge of sich tender, 
formally refused to accept or comply with the 
provisions of said award and gave notice of such} 
decision to the defen lant, the action of the de-) 
endant, in the premises, was a sufficient compli-| 
ance, on its part, with the said award, to entitle| 
it to the benefit of the award and purchase of the 
prop2rty, contenplatel by the said soventeenth| 
section. 
Idem, 

10. That after the making and delivery of said| 
award, fixing the priceand terms of the purchase, | 
and the tender of the purchase money as afore-| 
said, the defendant became and occupied the rela-| 
tion of the vendee and purchaser of the plaintiff,| 
of the property in theaward mentioned, and hay-| 
ing acquire] peaceable possession of the property, 
under claim of being such vendee, after such ten- 
der, in this action, being ejectment, brought by! 
the plaintiff agiinst the defen lant to recover ps-| 
session of so much of said property as is in the} 
declaration mentioned, the defendant is such ven-| 
dee or purchaser cf the said property, as is con- 
templated by the twentieth section of the nine- 
{ tieth chapter of the Cole of West Virginia, and it 
} is entitled t> the benefit of said section as such 


320) 








vende? or parchiser by way of defence to and in 
| bar of plaintiff’s right to recover in said action 
under the circumstances and facts stated in said 
written opinion. 





Idem, 320 
ARBITRATION AT COMMON LAW. 


See Arbitration and Awards No. 5, and 





Gas Company v. Wheeling, 320 
ty ASCERTAINMENT OF DAMAGES, 
See Evidence» No. 17, and 

Mliott and Wife v. Hutchinson, 


ASSIGNEES. | 


a See Partners and Partnership No. 1, and 
‘ Carlion, Chamberlain & Co. v. Mays & Co., 


8 
aa 
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ASSIGNMENTS OR CONVEYANCES FOR 
VALUABLE CONSIDERATION. 


See Rescissiun of Contracts for Sales of Land 
Nos. 4 and 5, and 
Western M. & M. Co.,v. Peyiona Canned 


Coal Co., 406 
ASSIGNMENT OF DOWER. 
See Settlement of Estates No. 7, aud 
Laidley v. Kline, Admz., 218 
ATTACHMENTS 
1. See Liens Nos. 1, 2 and 3, and 
Houston v. MeCluney, 13 
2. See Practice—In Chancery, No. 20, and 
Sims v. Bank of Charleston, 271 
ATTACHMENT LIENS. 
See Liens No. 3, and 
Houston v. MeClunzy, 135 


ATTORNEYS AT LAW. 


1. An attorney to the record, or the criginal 


counsel employed by a party to collect a debt, or 
conduct a suit, may constitute or appoint another 


to act in his room or stead, if so authorized by his 


client. 


Ellis v. Heptinstall, 388 
2. It may be conclusively inferrel from facts 


and circumstances shown in evidence, that an at- 


torney during the late civil war, was euthorized 
by his client, to receive payment on a claim in 


his hands, in Confederate money—all the parties 


being and residing at the time within the Confed- 


erate Jines. 


Idem, 
BILLS OF EXCEPTION. 


333 


1. See Practice—At Common Law No. 11, and 
Carlton, Chamberlain & Co. v. Mays & Co., 245 
2. A bill of exceptions to the opinion of the 


court overruling a motion for a new trial, not 


being signed by the judge, does not become a part 


of the record, aud the evidence therein reported 
cannot be examined by an Appellate Court. 


Commonwealth, use &c., v. Hall, 259 


3ILLS OF REVIEW. 


1. A bill of review lies to havea final decree of 
the court revised, altered or reversed. 
Nichols v. Heirs of Nichols, 174 
Such a biil lies in two varieties of cases, viz: 
upon error imlaw appearins upon a discovery of 
new, relevant, material matter, or material evi- 
idence not known prior to the decree sought to 
be reviewed, and which could not have been dis- 


9 


jcovered by the exercise of reasonable diligence. 
425) 


Idem, 4 
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$. Although, ordinarily, a bill of review will 
not lie where the newly discovered evidence is 
simply confirmatory or cumulative—still if the 
newly discovered evidence is not merely confirm- 
atory or cumulative, but decisive in its nature, 
and could not be discovered before the final de- 
cree sought to be revised, by the exercise of reas- 
onable diligence, in such a case a bill of review 
will lie. Idem, 174 
4. The nature of the new matter or evidence 
must be werified by affidavit, as well as that such 
new matter or evidence could not be produced or 
used by the party claiming the benefit of it. 
Idem, 174 
5. Though the fact proposed to be proven be 
known before the final decree, (though some con- 
tradiction appears in the cases), there is no author- 
ity that the newly discovered evidence of the fact 
would not be a sufficient ground for a bill of re- 
view. 
Idem, 174 
6. The filing of a bill of review for newly dis- 
covered evidence is not a matter of right, but rests 
within the sound discretion of the court. 
Idem, 174 
7. When a bill of review is brought upon new 
matter or evidence, and the defendant thinks it is 


not relevant, he may demur. 
Idem, 174 





INDEX. 


COMMISSIONER’S REPORT — CONFIRMA- 
TION OF. 

See Practice in Appellate Court No. 3, and 
Laidley v. Kline, Admx., 218 
COMPENSATION FOR EXCESS OR DEFI- 

CIENCY OF LAND. 
1. See Rescission of Contracts for Sales of Land 
Nos. 3 and 7, and 
Western M. & M. Co. v. Peytona Cannel 

Coal Co. 406- 
2. See Sales of Land in Gross Nos. 1,3 and 4, and 
Idem, 406- 


CONFIRMATION OF SALES. 


See Practice—In Chancery No. 17, and 
Donahoe v. Fackler, 249 


CONSIDERATION. 





| See Partners and Partnership Nos. 7 and 8, and 
! 
Kimmins, use, &c., v, Wilson, 584 


CONSTITUTIONAL LAW. 


| 1. The provision in the Constitution of this 
|State, (Art. 6, See. 30) that no law shall embrace 
|more than one object, as qualified by the provi- 
jsion in the same section that if any object shall 
| be embraced in an act which is not expressed in 


8. Upon a bill of review for errors apparent up-| the title, the act shall be void only as te so much 
on the face of the decree it is not allowable to|thereof asshall not bes» expressed, does not inval- 
look into the evidence in the case in order to show | idate an act containing more than one object, when: 
the decree to be erroneous in its statement of the|the objects are expressed in the title. 
facts; »nd if a decree does not contain a state-| 


ment of the facts on which it is based there can 
be no relief by bill of review—the remedy is by 
appeal. 
Idem, 174 
9. See Practice—In Chancery, No. 24, and 
Carper v. Hawkins, 291 


BILLS OF REVIVOR. 


See Necessary Parties to Suitsin Chancery No. 
and 
Nichols v. Heirs of Nichols, 174 


CERTIORARI. 


See Practice in Appellate Court No. 8, and 
Sims v. Bank of Charleston, 274 


CHECKS. 


See Presentment of Check for Payment Nos. 1 
to 6, inclusive, and 
Cox v. Boone, 500 


CHECK--WHEN SAME NOT SATISFACTION 
OF PRE-EXISTING DEBT. 


See Presentment of Check for Payment No. 6, 
and 


Cox v. Boone, 500 


Shields and Preston v. Bennett, Auditor, 74 
| 2. The provision in the same section that the: 
jobject of an act shall be embraced in the title, 

|with the explanatory provision just stated, that 

jan act shall be void only as to so much as shall 

|not be so expressed, unequivocally, invalidates at 
jact as to any object not expressed in the title. 


| Idem, ° 74 
3. The question, whether the object of an act is 
expressed in the title, is determined by compari- 
son of the act and the title, and is not influenced 
by any former law which the latter act, if valid,, 
expressly or by implication, repeals. 
Idem, 74 
4. The most liberal construction, favorable to 
the validity of legislation, which the language of 
these provisions admits, should be adopted. 
Idem, 74 
5. When the prinzipal object of an act is ex- 
pressed in the title, and the act embraces, with 
such principal object, other auxiliary objects, 
the act, if not otherwise objectionable, is valid, 
not only as to the principal, but likewise as to 
the auxiliary objects. 








Idem, 74 




















6. Generally, the language of a title should be! 


‘construed in its most comprehensive sense. 


Idem, 74 

7. When, in the title of an act, an appropriation 
is mentioned as its object, this is sufficient tosus- 
tain the validity of a provision indicating an 


‘officer on whose requisition the appropriation 


shall be paid. 


Idem, 74) 
8. The provision of the Constitution, in the sec-| 
tion referred to, that no law shall be revived or! 


amended by its title, bit the law revived, or the}the constitutional provision in question does not 


section amended shall be inserted at large in the 
new law, does not relate to the repeal of a law, 


either by express words, or by the enactment of a) 
subsequent law: with which the former is incun-| 


sistent—-by which it is necessarily displaced. 
Idem, 74 
9. This provision does not require that whena 
section is amended, the act amending it, shall re- 
cite or show on its face that it does so, or that it 
shall in any manner indicate that such sectior 
previously existed. 
Idem, 74 
10. ‘The purpose of the provision is to inhibit 
the revival or amendment of a law by mere refer- 
ence to its title, andjto require that an act of the 
Legislature shall state on its face the law that it 
constitutes. 
Idem, 74 
11. As the Legislature, when it thinks proper, 


may change the existing laws, or make new ones;| 


and two inconsistent laws cannot at the same 
time regulate the same subject, the former neces- 
sarily ceases to be the law while the latter pre- 
vails. 

Idem, 74 


The provision of the Constitution, (Art, 7,! 


sec. 5,) that the Governor shall take care that the 
laws be faithfully executed, grants no power other} 
than what is implied in the imposition of tie! 
duty. 

Idem, 74 


13. This provision does not generally, if ever 


cute the laws. But,as the langn: age. e.implie 
it his duty ¢ aretully _ to ) observe: t the g 





the power to remove them from office, in a proper 


case, to remove them ;7or to bring the subject to} 
the cognizance of that department of the govern- 


INDEX. 


»| 
make it the duty of the Governor, himself, to ex xe-| 
3,it make s| 
lanner in| 
which the different officers of the government ex-! 
ercise their proper functions and execute the laws 
committed to their charge, or their failure to per- 
form such-duties, and when they ‘fail, if he ie, 
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Constitution, to do the act, yet it will not be pre- 
sumed in the construction of a doubtful statute, 
that the Legislature intended the Governor him- 


‘self to do the act, and therefore did not intend to 


indicate another officer to doit. Onthecontrary, 
whenever the language of legislation can be un- 


\derstood to indicate such an officer, it will be 


construed to have such effect. 
Idem, 74 
15. When the Legislature requires an officer, 
other than the Governor, to perform a public act, 


authorize the Governor to perform the act. 
Idem, 74 
Under the act of the Legislature relative to 
the appointment and duties of the Janitor, passed 
in February, 1872, and the act inaking appropria- 
tions of public money, passed in February, 1873, 
the charges pertaining to the capitol building, 
mentioned in sections 31, 32 and 33, of the latter 
act, including the charge for insuring the capitol 
building, are not payable on the order of the 
Governor, but only on that of the Janitor. 
Idem, 74 


17. The Governor's order does not bind or au- 
thorize the Auditor to issue his warrant for the 
payment of these charges; and this Court upon 
such order, will not by mandamus compel the 
Auditor to do so. 
| Idem, 74, 
| 18. It is the duty of the court to uphold a 
statute when the conflict between it and the Con- 
stitution is not clear, and the implication which 
must always exist that uo violation has been in- 
|tended by the Legislature may require, in some 
cases, where the meaning of the Constitution isin 
doubt, to lean in favor of such a construction of 
the statute as might not at firsi view seem most ob- 
|vieus and natural. Where the meaning of the 
[Constitution is clear, the court, if possible, must 
igive the statute such a construction as will enable 
jit to have effect. 
John Slack, Sr., and als., v. John J. Jucob 
and als., 612 
19. It isalways to be presumed that the Legis- 
lature designed the statute to take effect, and not 
=.|to be a nullity. 
Idem, 612 
20. Wherever an act of the Legislature can be 
so construed and applied as to avoid a conflict 
| with the Constitution, and give it the force of 
law, such construction will be adopted by the 
courts. 





ment which has the power to remove or punish| Idem, 612 


the delinqueuts. 


Idem, 74 


14. If, in any case, the Legislature may properly 
provide that a public act shall be done, ond leave 


It to the Governor, under this provision cf thejterial officer. 


| 21. The performance of many duties, which the 
| Legislature may provide for by law, they may re- 
fer either to the chief executive of the state, or, 
jat their option, to any other executive or minis- 
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22. Generally, the words of a statute are to bejhereafter otherwise provided by law, the seat of 
taken by their ordinary and familiar significance! government of the State of West Virginia shall 
and import, and regard is to be had t» their gen-|be at the city of Wheeling. 
eral and proper use. | The Governor is hereby authorized to cause 

Idem, 612 suitable accommodations to be prepared in the 

23. The expediency or inexpediency of an act city of Wheeling for the several departments of 
is a question for the Legisi‘ature and not for the the State Government, including the Legislative, 
courts, Ide g12| Executive and Judicial Departments, and to re- 

ty ;move thereto, and cause to be properly placed or 


24. The preamble may be consulted in some 

cases to ascertain the intentions of the Legisla-|77298e4 the books, papers and movable property, 
ture. But itis chiefly from the wain body, the now in the city of Charleston, belonging to the 
purview of the act, that the will of the Legisla-|"°"er! State offices, including the State library, 
ture is to be learned; when this is clear and ex- the said Henry K. List, Michael Reilly, John Me- 
press, the preamble will not avail to contradict it. | Lure, Ge ee. W. F ranzheim and pegapges Hork- 

Idem, 612 heimer agreeing to indemnify the State against 

the expenses thereby incurred 


2. That part of section thirty-eight of the) 7 aq acts and parts of acts in conflict with 


aixth eet of oe pase quarrnnte which is 4 these the provisions of this act are hereby repealed.” 
words: “ Nor shall any Legislature suthorize the| "The said act of the Legislature is constitutional 
payment of any claim or part thereof hereafter) ong valid. 
created against the State, under any agrcement or Idem, 612 
contract made without express authority of law ;' 
andall such unauthorized agreements shall be 
null and void,” does not apply to claims predicated "" nigh : eee » 
upon simple justice and right, and does not pre- = the thirtieth — of the sixth article of the 
vent the Legislature from voluntarily doing jus- CO8Sttution of the State. Bie G12 
tice and right, when the claim is not predicated on : : 
a contract made without express authority of law. 
Idem, 612 


29. The object of said act is sufficiently ex- 
plained in the title thereto under the provisions 


30. A judge of a circuit court in vacation, or a 
court of equity, had not power or authority to en- 
R R : join by injunction John J. Jacob as a citizen, or 

26. Courts are not authorised to look into the as Governor of tho State, or other officer or off- 
gatemble o secttale ndigpdegaltec alleg od oF SUP"! cers, person or persons, acting under his author- 
posed fraud, mistakes, or errors of judgment in|, 


he Lecialat acts Se dint : ity as Governor of the State, or by his direction, 
the Legislature, upon which to declare the enact-|. ; ee ; . 

sit ~— ane Se aT, the execution of said act of the Legislature 
ment void. 


Idem, 61g from a eee _— the city of vie le 7 io the 
city of Wheeling the papers and movable prop- 
27. Courts will not presume fraudulent intent) |”. . - : ; : F 
rty said ac : n the constitu- 
and corrupt purposes on the part of the Legian dps set ecagee “ ™ ya aap 
t but will th of : tionality and validity of the said act was judi- 
ure, but will presu:u2 the contrary. . : a : * 
_— beth ee la 612 cially determined, although the bill praying the 
—— 12 injunction alleged the unconstitutionality of the 
23. The act of the Legislature passed on the 20th/act; the powers and duties springing from said 
of February, 1875, in these words, viz: jact and the Constitution heing executive and of 
“An Act to remove the scat of government tem-/such nature that enjoining the Governor from ex- 
porarily to Wheeling. jecuting said act was an invasion by the judiciary 
Wuereas, Henry K. List, Michael Reilly,|of executive powers and duties devolved upon the 
John McLure, George W. Franzheim and Simon | (overnor us chief executive of the State 
Horkheiwer, citizens of Wheeling, have agreed to| Idem, 612: 
is 2 State, wi 208 or suitable — P i 
fersish the & ®, ithout bie , thereto, re, : le} 31. The judiciary cannot inquire into the mo- 
accommodations, in said city, for the legislative,},. ° ae . 
. ay . a \tives and necessilies which may have superin- 
executive and judicial departments of the Siate,| ; : 
. as . '}duced the passage of an act. 
including the State library, should the seat of 
government of the State be removed temporarily 
to said city ; and, : 
WHeEnreas, It appears to the Legislature that|'est or nullify a law passed in relation to a subject 
the Capital of the State should be located at a| Within the scope of the legislative authority, on 
more accessible and convenient point; therefore, | tbe ground that it conflicts with their notions of 
; * r vs job « Inetic e alhtg 
Be it enacted by the Legislature of West Vir-| natural right, absolute justice or sound morality. 
ginia: Idem, 612 
I. That on and after the expiration of ninety] 33. See Criminal Law Nos. 1 to 5, inclusive, and 
I J , > 
days from and after the passage of this.act, until State v. Allen, 680 
« 





Iilem, 612 


32. The courts have no right to set aside, to ar- 
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34. See Criminal Law No. 7, and ) lature to effect a certain object, some degree of 
State v. Strauder, 686)implication may be called in to aid that intent. 
35. See Criminal Law No. 10, and Idem, 320 


| 
State v. Fitzpatrick, 707 4, See Constitutional Law Nos. 18 to 27, inelu- 
35, In construing the twelfth section, article sive, and 
eight of the Constitution, the third section of} John Slack, Sen., and als., v. John J. Jacob, 
article eight is to be considered, upon the princi-| and als., 612 
ple that in construing a part of the Constitution! 5, See Constitutional Law Nos. 28 to 32, inclu- 
the whole isto be examined, with a view to ar-|sive, and : 


riving at the true intention of each part. Idem, 612 
Staite vy. Kyle, 711) 6, See Criminal Law Nos. 8 and 9, and 
37. See Criminal Law No. 17, and | State v. Sirauder, 686 
State v. Cain, 720; 7. See Criminal Law No. 17, and 
CONSTITUTIONAL PROVISZONS CON- m ser ; State v. Cain, 720 
STRUED OR REFERRED TO. 8. See Criminal Law No. 19, and 


State v. Abbott, 7Al 
1. Section 30, article 6 of the Constitutica of : 
West Virginia, construed in 
Shields and Preston v. Bennett, Auditor, 74) See Wills Nos. 1, 2, 3,4 and 11, and 
2. Section 5, article 7 of the Constitution of West Bell’s Admr. v. Humphrey, 1 
Virginia, construed in 


CONSTRUCTION OF WILLS. 





in, CORPORATIONS. 


3. Section 30, article 6 of the Constitution of] 1. See Deeds Nos. 1 and 2, and 
West Virginia, referred to in | Rauch v. Oil Company, 36 


| 
‘as Company v. Wheedi 312! ; , : 
ee Gas Company v. Wheeling, 612) 9. 4 stockholder in an incorporated company is 
4. Section 12, article 8 of the Constitution of 


, “aes : not so jointly interested with the other stock- 
West Virginia, construed in a holders, or so identified with the corporation, that 
State v. Kyle, 711 nis unauthorized and unwarranted acts will be 
5. Section 3, article 8 of the Constitution of) qoomed theirs, or in any manner bind them to 
West Virginia, construed in their dicen ant. ‘ 
; State v. Allen, 680 Western M. & M. Co. v. Peytona Cannel 
6. Section 8, article 2 of the Constitution of Coal Co. ; 406 
West Virginia, construed in " 
Item, 63) COUNTY COURT IN VIRGINIA—POWERS 


7. Section 30, article 6 of the Constitution of; OF, IN 1824. 
West Virginia, referred to in | See Evidence No. 12, and 
State v. Cain, 720 Johnston vy. Griswold and Rodgers, 240 
CONSTRUCTION OF CONTRACTS. | COVENANTS IN DEED. 


1. The special article sued on in Brodie v. Cla-| 1. See Grant of Land—What--and What Same 
tor, 599 is to be construed according to the inten-| lmplies—No. 2, and 


tion of the parties, to be collected from the instru- Western M. & M. Co., v. Peytona Cannel 
ment, and to that intention technical forms of ex- Coal Co., 406 
pression must give way. 2. See Estoppel by Deed No. 1, and 


2. See Policy of Insurance No. 3, and Idem, 406 

3. A covenant of special warranty is not in- 
tended to bind the covenantor to indemnify the 
covenantee against eviction or damage by reason 


Bryan v. Peabody Insurance Co., 605 


CONSTRUCTION OF STATUTES. 


1. See Practice—In Chancery No. 11, and lof any title or claim not, at the time of the exe- 
Nichols v. Heirs of Nichods 174,cution of the covenant, in the covenantor or some 
J Is v. sof J s, ‘ 

2. See Arbitration and Awards No. 6, and |person acquiring it from or through him. 

2. See £ and Awards No. 6, ai 


Gas Company v. Wheeding, 320) Iilem, 406 

3. It isa rule of construction of a statute that) 4. If at the time of the executing of a grant or 
the whole statute may be examined with the view | bargain and sale of land, with a covenant of 
of arriving at the true intention of each part.|special warranty, the title to the land be in a 
The spirit, as well as the letter, of a statute, must) third person, not because of any act or default of 
be respected, and when the whole context of the!the covenantor, and such person afterwards as- 
law demonstrates a particular intent in the Legis-|serts and enforces the title against the covenantee, 


i 
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the covenant is not thereby broken, and the cov- 
enantor is in no way responsible. 


circuit court, viz: ‘‘And at another day, to-wit: 


|At a circuit court continued and held for the 


Idem, 406|county of Ohio, at the court house thereof, on the 
5. In such case, if the covenantor, himself, |6th day of June, 1872, 


afterwards acquires the title to the land, the title The State of West Virginia) 


does not, by reason of the special warranty, vest 
in the covenantee, and the covenantor is not 
estopped to assert it cr grant it to another. 


Idem, 406 


Upon an 
v - indictment for 
Taylor Strauder. 5 murder, 


On motion of the defendant, and for reasons ap- 


|pearing to the court, this cause is continued un- 
itil the first day of the next term.--HELD: 


6. If, however, there be false and fraudulent| That it sufficiently appears by the record that 
representations as to a material fact, made by the) Taylor Strauder was personally present in court 


grantor or bargainor, and relied on by the grantee 
or bargainee, and this be prope:ly brought to the 
cognizance of a court olf equity, it will there be a 
subject for consideration. 
Idem, 406 
7. When a grantor, having title to a part of the 
tract of land, but not in fact having title to the 
residue thereof, covenants to warrant generally a 
quantity not excceding that to which he has title, 
and to warrant specially a quantity equal to or 
exceeding that to which he has not title, the cov- 
enanut of general warranty will be construed as 
applicable to the land to which the covenantor 
has title, and the covenant of special warranty, to 
the land to which he has not title. 
Idem, 406 


CRIMINAL LAW. 


1. The statute, section three, chapter one hun- 
dred and sixty, Code 1868, which authorizes a 
writ of error for the State to a judgment of the 
circuit court, from the Supreme Court of Appeals, 
if the case be for the violation of a law relating to 
the revenue, is not repugnant tothe Constitution. 

State y. Allen, 680 

2. The third seciion of article eight, Constitu- 
tion, does not limit the appellate power of the 
Supreme Court of Appeals, in criminal cases, 
merely to cases where there has been a conviction 
for felony or misdemeanor. The Legislature may 
confer on said Court appellate power in cases of 
misdemeanor for violation of a law relating to rev- 
enue where there has been no conviction. 


Idem, 680 


4. A writ of error lies for the State, from the 
Supreme Court of Appeals, to a judgment of the 
circuit court, if the case be for the violation of a 
law relating to the revenue. 

Idem, 630 

5. An indictment concluding ‘‘against the peace 
and dignity of the State of West Virginia,” is not 
repugnant to the eighth section of article two of 
the Constitution. 

Idem, 680 

6. In this case, (being an indictment for mut- 
der), this entry appears upon the record of the 





|when the motion was made, and the case was con- 
| tinued. 


State v. Strauder, 686 


7. The act of the Legislature, approved the 3d 
day of April, 1878, entitlec, “An act providing for 
the examination of persous charged with felony, 
before the county court,’’ is constitutional, valid 
and binding. 

Idem, 686 

8. The said act applies as well to charges of fel- 
ony pending at the time of its passage and ap- 
proval, as to those made afterwards; and it also 
applies to indictments for felony pending in the 
circuit court, prior to and on the Ist day of Janu- 
ary, 1873, and prior to and on the 22d day of Au- 
gust, 1872, which were pending, and on which 
trials were not had before the passage and ap- 
proval of the said act 

Idem, 686 

9. It is error to put the accused on trial, in a cir- 
cuit court, on an indictment for felony, before an 
examination for such felony, according to the pro- 
visions of the said act of the Legislature, if it ap- 
pear that snch examination was prayed or requir” 
ed by the accused, before said circuit court, in 
proper time and manner, before trial, and not 
afterwards dispensed with, by the accused, by his 
assent entered of record. And for such error, if 
there is a conviction, the judgment of the circuit 
court will be reversed, and the proceeding’s had in 
the cause, after the refusal of such examination, 
also reversed, and the verdict of the jury set aside 
and the accused remanded to the county court of 
the county in which the felony was committed, 
with directions to said county court to examine 
the accused upon and for the felony in the indict- 
ment alleged against him, and to be otherwise 
proceeded with by the said county court, accord- 
ing to the law in such case made and provided. 

Idem, 686 


10. The provision of section three cf chapter 
one hundred and sixty of the Code, that in a case 
for violation of a law relating to the revenue, a 
writ of error will lie for the State, from this court 
to the judgment of the Circuit Court, is not re- 
pugnant to the Constitution. 


State v. Fitzpatrick 707 
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11. The nature of the off-nse charged in an in- 
dictment need not be endorsed on it. 
Idem, 707 
12. Although the record must show the finding 
of the indictment, it need not show all the con- 
stituents and circumstances of the offense 
charged. The record, however, should not de- 
scribe an offense variant from that charged in the 
indictinent, or specify any inseparable constituent 
or condition that is nota component of the of- 
fense set forth in the indictment. 
Idem, 707 
13. When, in an indictment, it is alleged that a 
person without having a State license therefor, 
sold and offered and exposed for sale, at retail, 
spirituous liquors and other drinks, and it ap- 
pears by the record that an indictment for “un- 
lawful retailing” was presented, the record of the 
finding of the indictment is sufucient. 
Idem, 707 
14. A writ of error lies, for the State, from the 
circuit court to a judgment of the county court, if 
the case be for the violation of a law relating to 
the revenue. 
State v Kyle, 711 
15. The cireuit court, in such cases, having ob- 
tained jurisdiction by the writ of error, the 
statute authorizes it to retain the case, and there 
proceed in it, unless, by consent of the parties, or 
for good cause shown, the Appellate Court direets 
otherwise. 
Idem, 7il 
16. An indictment was found by the grand jury 
attending the circuit court of Wood county, on 
the 10th day of June, 1874, agaiust John Cain, in 
these words, to-wit: 
“State of West Virginia, Wood county, to-wit: 
In the circuit court of said county. 


The jurorsof the state of West Virginia, ia and 


for the body of the county of Wood, and now at-| 


tending the said court, upon their oaths present 


’ 


that John Cain, on the first day of December | * f 
’ ay ecem ber, A. ending the circuit court of said county, for the 


D. one thousand eight hundred and seventy- 
three, in the said county, unlawfully did sell and 
furnish to Michaei Toole, spirituous liquors, wine» 
porter, ale, beer, and drinks of like nature, on 
Sunday, contrary tothe form of the statute, in 
Such cases, made and provided, and against the 
peace and dignity of the State.’—HrELp. That 
said indictment is not good, after verdict, upon a 
motion in arrest of judgment, under any statute 
of West Virginia. 
State v. Cain, 720 
17. Statutes which amerd each other by impli- 
cation, are not within the provision of section 
thirty of the sixth article of yo constitution, ard 
( 
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it is not essential that they even refer to the acts 
or section, which, by implication, they amend. 
Idem, 720 

18. The first section of chapter ninety-nine of 
the acts of the Legislature of 1872, in connection 
with section seven of said chapter, so far as it pre- 
scribes the penalty for violating said first section 
of the said act of the Legislature, and so far as it 
forbids the sale, without a license, of intoxicating 
liquors to be drank in, upon, or about, the build- 
ing or premiscs where sold, or to be drank in any 
adjoining rcom, buildiag or premises, or other 
place of public resort connected with said build- 
ing, that far and to that extent operates a repeal 
of the provisions of said first section of chapter 
thirty-two of the Code, of 1868, and no further ; - 
and that as to all sales of spirituous liquors Sr 
other liquors or drinks whether by wholesale or 
retail, which are forbidden to be made by the first 
section of said chapter thirty-two, without a 
license for the purposes or uses not specified in 
the first section of said chapter ninety-nine of 
the acts of the Legislature of 1872-3, the first see- 
tion of said chapter thirty-two of the Code, still 
remains in force. 


Idem, 720 





| 19. The ninth section of chapter thirteen of 
|the Code of 1868, provides that “the repeal of a 
llaw, or its expiration, by virtue of any provisicn 
jcontained therein, shall not affect any offence com- 
| mitted, or penalty or punishment incurred before 
\the repeal took effect or the law expired, save only 
that the proceedings had shall conform, as far as 
| practicable, to the lawsin force at the time such 
| proceedings take place, unless otherwise specially 
|provided ; and that if any penalty or punishment 
|be mitigated by the new law, such new law may, 
|with the consent of the party affected thereby, 
| he applied to any judgment pronounced after it 
\has taken effect.’ ‘The said Code of 1868 took ef- 
lect on the Ist day of April, 1869. On the 3d 
iday of November, 1878, A was indicted in the 


| . 
lcounty of Kanawha by the grand jury, then at- 


murder of G. on the 11th day of September, 1861, 
in said county, and the evidence shows that the 
killing was done at that time. At the time the 
killing was done the punishment prescriked by 
law was death. 

The nineteenth section of charter one hundred 
and fifty-nine cf the Ccde of 1868, provides that 
“if a person indicted for murder be found guilty 
by the jury thereof, they shall, in their verdict’ 
find whether he is guilty of murder in the first 
or second degree. If they find him guilty of 
murder in the first degree, they may, in their dis- 
eretion, further find that he be punished by con- 
finement in the penitentiary. If such further 
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finding be not added to their verdict, the accused|shooting, which caused the death of the party 
shall be punished with death; but if added, he/killed. Such declarations, made at that time, are 
‘ shall be punished by confinement in the peniten-|a part of the res geste and should be allowed to 
tiary, during his life,’”’ &c. go to the jury to have such weight and credit as, 
On the 10th day of November, 1873, A. plead|under the circumstances, they may be entitled to, 
not guiity to the indictment, and on that day there|in connection with the other evidence, circum- 
was a jury selected, empannelled and sworn ac-| stances and facts. 
cording to law, to try the cause in said circuit Idem, 7A 
court. The jury found A. guilty of murder in| 23. The State having proved, as evidence against 
the first degree, and found that he be punished|the defendant, before the jury, some words spoken 
by confinement in the penitentiary ; and the|by the defendant to the witness, who was present 
court, upon the verdict of the jury, rendered |at the shooting, afew moments before the shoot- 
judgment that A. be confined in the penitentiary|ing, upon well established principles, the defend- 
of the State for and during his life.--HiLp: that|ant was entitled to prove all he said to the wit- 
it was error in the court, in the trial of A., to ap-|ness in that conversation at that time. 
ply the provisions of the Code of 1868, authoriz- Idem, 7A 
ing the mitigation of the punishment of murder} 24. The jury, in the trial of an indictment for 
in the first degree to coufinement in the peniten-| ‘murder, are the judges of the evidence, and as t® 
tiary during life. without the consent of A. given | what dezree of murder, if any, it proves, and not 
in court and entered of record; and that without the court. Still the court may, under certain cir- 


such consent of A., given in Court and entered of| cumstances, grant the defendant a new trial, at 
record, before the verdict of the jury 


was Fe | his instance, upon the ground that the verdict is 
ceivel and recorded by the court, the punish-| oontrary to the law and evidence, &e. 
ment prescribed by the said ninth section of} idem, 741 
chapter thirteen of the Code of 1868, could not) 95 when it is proven prima facie that a murder 
be applied by the jury or court. And in the has been committed, and it is claimed upon the 
absence of such consent, given by A. in court and. ovigence that the crime committed is murder in 
entered of record, as a part of the proceedings ty, first degree, because it is “murder by lying in 
in the cause, the punishment prescribed by the wait,” it is for the jury to determine from all the 
law, in force at the time the killing took place, circumstances and evidence whether the murder 
should have been applied to the case. is ‘murder by lying in wait,” or whether the 
State vy. Abbelt, 741. wurder is murder in the first degree for any cause 
20. Such consent of A. may be given and en- embraced by the statute; or murder in the second 
tered of record in court as part of the proceedings degree, or voluntary or involuntary manslaugh- 
in the cause before the jury is empannelled and ter, or whether the defendant is guilty of any of- 
before the verdict of the jury isreceived and re-|fense embraced by the indictment, though the 
corded. It would be the better and the safest! court may instruct the jury’as to matters of law 
practice for the court to ask A. to elect before, or| relevant to the case. 
at the time the jury is empannelled, under| Idem, 741 
which of the said Jaws he desires and elects to be; 23. The general rule. subject, perhaps, to some 
tried, and have applied to his case. Still, if A.| exceptions, is that, in the trial of indictments for 
did not then elect and consent to be tried under homicide, evidence of previous threats made by 
the new law, he should be allowed, by the court, ' the deceased against the prisoner and communi- 
to so consent at any time before the verdict of the|cated to him, before the killing, is admissible, 
jury is received and recorded by the court. |without reference to the question whether there 





Idem, 741'is evidence tending to show that at the time of 

21. The records of the proceedings of an exam-|the killing the deceased was doing some overt act 
ining court are not necessarily a part of the pro-|Manifesting a present intention to carry such 
ceedings of the trial of an indictment for felony|threats into execution; or without reference to 
iu the circuit court. And if the defendant in|t#e question whether there was proof that the 
such a case does not claim the benefit of an ex-/defendant may have acted upon a reasonable be- 
amining court, before trial in the circuit court, |lief that he was in danger of death or great bod- 
or raise the question before the circuit court,|ily harm at the hands of thedeceased. Ordinar- 
be cannot dc so in the Appellate Court for the|ily the judze cannot assume whether there is 
first time. |evidence tending to prove such a state of facts as 
Idem, 741/would make testimony of such communicated 

22. It was error in the circuit court to refuse| threats relevant; because this would be to decide 
to permit A., the defendant, at the trial, to|on the effect of the evidence upona material ques- 
prove his declarations made at the time of the'tion in the case, 2 matter which belongs to the 


~ 
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jury. What constitutes such overt act as will|goods remain in the vendor’s hands, the vendor 
warrant a person in slaying his enemy in his own|/may recover, as his damage, the difference be- 
defense, is a question for the jury, to be resolved |tween the price to be paid and their value on the 
according to the circumstances of each particular|day the property should have been taken by the 
ease. No general rule can be laid down upon the| vendee under the contract. Or if the vendor has 
subject. \chosen to consider the property aS the vendee’s 
idem, 7Al jand sold it with due precaution, to satisfy his lien 
27. Previous threats or acts of hostility, how-|for the price, then he may recover only for the 
ever relevant they may be, will not justify a per-/ unpaid balance of price. 
son in seeking and slaying his adversary. | James & Mitchell v. Adams, 568 


Idem 7Al ” 
eres sess Ni Except as above stated, generally, in such 


28. To excuse the slayer, he must act under an leases, mere speculative and conjectural estimates 
honest belief that it is necessary, at the time, to!of the profits which might have been made, or of 
take the life of his adversary in order to save his|the loss of gains and profits, which might have 
own ; and it must appear that there was reason-|been made, are not a legitimate basis upon which 
able cause to excite this apprehension. to fix damages. 

Iilem, 741} Idem, 568 


29. When such threats and acts of violence, as} 3. The general rule seems to be that the party 
above named, have, recently before the killing,|/injured by a breach of contract, is entitled to re- 
been made by the person killed, against the ac-| cover all his damages, including gains prevented, 
cused, and conumnunicated to him, before the kill-|as well as losses sustained, provided they are cer- 
ing, it is proper to permit the defendant to prove/tain, and such as might, naturally, be expected to 
that on other occasions, recently before the kill-|follow the breach. It is only uncertain and con- 
ing, the said deceased threatened to others upon|tingent profits, therefore, which the law excludes; 
more than one occasion to kill the defendant on|not such as being the immediate and necessary 
sight, for the purpose, at least, of showing the| result of the breach of contract, may be fairly 
state of feeling of the deceased towards the de-|supposed to have entered into the contemplation 
fendant, although it does not appear that such|of the parties when they made it, and are capa- 
threats last named were communicated to the de-|ble of being definitely ascertained by reference 
fendant before the killing. to establishe ! market rates, or other like definite 

Idem, 741 





ieriteria, according to the case. 
30. It was not error in the court to refuse to in-| Idem, 568 
struct the jury in this case, as the case is present-| DECREES FOR SALE OF LAND. 

ed, that if, upou a consideration of all the evi-| 
dence, they have a reasonable doubi as to whether! 
the plea of self defense is made out, it is their 
duty to acquit the defendant. | 


See Practico—In Chancery, No. 14 and 
Pecks vy. Chambers, 210 
Idem, 741 DEDICATION TO PUBLIC USE. 

31. It is error ina court, ina case of felony, to| If alot on which there isa spring of water, in 
give tothe jury instructions which are not reie-| the plan of a town, be reserved for public use by 
vant to the evidence, and which may mislead the the founder of the town, who owned the land 
jury to the prejudice of the defendant. on which the town is laid out, such reservation, 

Idem, 741 though it may amount to a dedication of the lot 
for the public use, by the owner, does not vest 
the legal title thereto in the county or supervi- 
sors of the county, or necessarily vest the county 
or supervisors thereof with the equitable right to 


32. In criminal cases, if there be reasonable 
doubt of the guilt of the defendant, the jury are 
to give him the benefit of such doubt. 

Iiiem, 741). . . 

de:nand a conveyance from such owner or his 
DAMAGES—RECOVERY OF, FOR BREACH allienee to the county or the supervisors thereof. 
OF CONTRACT. Supervisors v. Eilison, 308 


1. In an action by a vendor of personal proper- 
ty against his vendee for non performance of a 
special contract of sale and for delivery of such; 1, A paper purporting to be a deed of trust, re- 
property and payment therefor, at an agreed|citing a corporation as grantor, and having affixed 
price, and for the recovery of damages for the thereto the following attestation: ‘‘Witness the 
failure of the vendee to take the property and signature and seal of William Scott, president of 
pay for the same according to contract, and the said Blennerhassett Oil Co., and who is legally 


DEEDS. 
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authorized by the board of directors of said Com- 
pany to make this grant, this date aforewritten. 
WILLIAM Scort, [SEAL.]”’ 
‘is not the deed of the Corporation. 
Rauch vy. Oil Company, 36 
2. Such paper, however, relating merely to 
goods and chattels, is valid, as a mortgage against 
creditors and subsequent purchasers, from the 
time that it is duly admitted to record in the 
county where the property embraced in said paper 
may be, under the fifth section of chapter seven- 
ty-four of the Code. 
Idem, 36 
3. When, in a deed of bargain and sale, made 
by a contributor to an incorporated academy, the 
clause of conveyance to the president and trustees 
ais accompanied by general words, that, alone, 
might or might not create or imply a condition, 
upon the failure to perform which the estaie in 
the president and trustees would, ipso facto, or 
upon entry, determine and revert to the bargain- 
or, followed by words declaring and defining a 
condition on which the estate will revert; and, in 
a subsequent deed, without the appearance of any 
other intent than the release and extinguishment 
of the right of reverter, the general words are 
transcribed, and the special provision is omitted— 
the former words are not construed to create or 
imply such a condition. 


Mercer Academy v. Rusk, 373) 





be abandoned, and mere courses and distances 
from certain objects or points may be substituted. 
Idem, 406 
7. There is no uniform rule that the length of 
one line, as mentioned in a deed, shall control the 
course of another line, or that the latter shall 
contro] the former. Other circumstances will de- 
termine the adoption of the one or the other. 
Idem, 406 
8. Though the quantity of the land mentioned 
in the deed will not control the boundary, when 
ascertained by the description, with other para- 
mount circumstances, nevertheless, the c»rres- 
pondence of quantity given by a line in question, 
with the quantity mentioned in the deed, or an 
approximation to such correspondence may be 
considered as tending to establish such line as the 
true one. 
Idem, 406 
9. Generally, it will not be presumed that a 
party granting land intends to retaiy a long nar- 
row strip next to one of his lines; but if the 
courses and distances approximate closely toa line 
or corner of the tract owned by the grantor, es- 
pecially if the description in the deed corresponds 
exactly or substantially with the description in 
the title papers under which the land is held; it 
will be presumed that the lines mentioned are in- 
tended to reach the corners, and run with the 
lines of the tract, though the trees marked and 


4. Generally, when, in a deed, lines and cor-|described have disappeared before the making of 


ners are described, or when from the statement of| 
courses and distances or other descriptions, in| 


the decd. 
Idem, 406 


hha onal rg aay lea 


connection with circumstances existing and man-| 10. A writing solemnly signed, sealed, ac- 
ifest, or ascertainable, at the time of the execu-|knowledged before a magistrate, and delivered by 
tion of the deed, it is presumable that such lines|a person, is evidence of his intent, so convincing 
or corners are those referred to in the deed, the|and conclusive, that, at common law, generally, 
statement of courses and distances is, in construc-|no evidence will be received to contradict it ; 
tion, controlled by the actual lines and corners! Idem, 406 


referred to. 11. In a court of equity, however, it may 


Western M. & M. Co. v. Peytona Cannel sometimes be proved that the deed was executed 
Coal Co., 406) in mistake, and that, in fact, it embodies provi- 
5. But the mere circumstance that lines and|sions different from those which the parties in- 
‘corners are known to have been run and marked tended ittoembody. But, even in this court, the 
or are found marked near where the courses and|deed is regarded as evidence so strong, that only 
distances mentioned in the deed run, is not con-;unequivocal evidence irresistibly conclusive, is 
lusive that they are the lines and corners of the sufficient to overthrow it. 
land referred to in the deed. And when there is| Idem, 406 
mo such approximation in the courses or length of! 
the lines, or the marks on the corners, to the de- Wyatt v. Simpson, 394 
scription in the deed, as to warrant the presump-! b 
tion that they are the boundaries of the land to. 18- Grant of Land—What, and What Same 
which the deed relates, such marked lines should Impties, Nos. 1 and 2, and 
be disregarded. Western M. & M. Co., v. Peytona Canned 
Idem, 406) Coal Co., 406 
6. Lines and corners may be marked with the’ 14, See Covenants in Deeds, Nos. 3 to 7, inclu- 
purpose to adopt them in a contemplated deed ;|sive, and 
but afterwards the marked lines and corners may Idem, 406 


12. See Equitable Jurisdiction No. 6, and 
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15. In adeed of assignment or conveyance of|time for the appointment of such personal repre- 
lea:vs from M. & W. to A. & S., the sixth clause|sentative and making him a defendant in the 
is in these words, viz: ‘“‘Also all our right, title|cause by amended bill and bringing him before 
and interest of, in and to the engines, pena “ee court, by proper process--shall have been al-- 


tanks, tubing, derricks and all other fixtures and 
personal property situate upon and appertaining 
to the above leasehold interest and well, to us be- 
longing,” &c. This clause did not pass or convey 
to A. & S. the oil of M. & W. that was in the oil | 1. A demurrer to evidence withdraws from the 
tanks at said well at the date of said deed, al-|jury, the proper triers of facts, the consideration 
though it was on the leaschold estate, as it did not of the evidence by which they are to be ascer- 
“appertain to the leasehold interest’? which was|tained, and the party whose evidence is thus 
conveyed. |withdrawn from its proper forum is entitled to 
Dresser v. Transportation Co., 553/ have it most benignly interp:eted by the substi-. 
DEMURRER—AT LAW. jtute. He ought to have all the benefit that might 
| bave resulted from a decision of the case, by tho 

1. See Practice—At Common Law, Nos. 2 and|proper forum. 
4, and | Miller, use, &c., v. Insurance Co., 515 
Thompson's Exors. for &c., v. Boggs, 63) 


lowed, by the court and suffered to pass unheeded. 
Idem, 462 


DEMURRER TO EVIDENCE. 


| 





2. Upon a demurrer to evidence, in ascertaining 
2. Where a declaration in a case contains more|the facts proved, directly or by inference, the 
than one count, and a demurrer is filed to the|/court must not be unmindful of the effect of a de- 
declaration, And not to each count thereof, and| murrer to evidence. By it the demurrant allows, 
the declaration contains one good count, the de-|at the least, full credit to the evidence of the de- 
murrer should be overruled. | murree,and admits all the facts directly proved by,. 
Elliott and Wife v. Hutchinson, 452\or that a jury might fairly infer from, such evi- 
3. See Practice—At Common Law No. 24, and |@ence. And in determining the facts inferrible,in- 
Brodie v. Clator, 599| ferences most favorable to the demurree will be 

jmade in cases of grave doubt. 
DEMURRER--IN CHANCERY. | Idem, 515 


| 


1. See Practice—In Chancery No. 1, and 3. See Pra in Appellate Court No. 10, and 
Stewart, Admr., v. Jackson, 29 Idem, 515 
2. See Practice—In Chancery No. 11 and 4. See Evidence No. 19, and 


| 
Nichols v. Heirs of Nichols, 174| Dresser v. Transportation Co., _558- 
. See Evidence Nos. 22, 23 and 24, and 
James & Mitchell vy. Adams, 568 
5. See Policy of Insurance No. 9, and 
Bryan v. Peabody Insurance Co., 605 


ou 


3. See Practice—In Chancery No. 18, and 


Pecks v. Chambers, 210 


a 
S 


4. See Pleading—In Chancery, and 

Frank & Co., v. Brunnemann, 462) i, 
5. Although a bill of injunction may pray for] alta 
relief which a court of equity has not jurisdic-| See Wills Nos. 1 to 11, inclusive, and 
tion to grant, still if the bill prays for other reliei Bell’s Admr. v. Hlumphrey, 1 
which the statements of the bill prima facie au- 
thorize, it is error in the court, on demurrer, to 
sustain a demurrer to the bill and dissolve the in-; Sec Redemption of Lands No. 2, and 
junction and dismiss the bill, because of its want 
of jurisdiction to grant all the relief prayed for. 


DIRECTORY PROVISIONS OF STATUTES. 


Wyatt v. Simpson, 394 


Idem, 462 DOWER. 
6. Although it appear on the face of the bill of} See Settlement of Estates No. 7, and 
injunction that the personal representative of a Laidley y. Kline, Admz., 218. 
deceased lessee, who died intestate, is a necessary 
party defendant to the suit, before final adjudica- EJECTMENT. 


tion, yet if it appear by the bill that such per- 1. See Wills Nos. 4, 7 and 9, and 
sonal representative had not at the time of the 
filing thereof been appointed, a demurrer to the : z 
bill should not be sustained, and the injunction| 2- See Practice—- At Common Law, No. 10, and 


Bell’s Admr. v. Humphrey, 1 














dissolved and bill be dismissed, merely becaus« Johusion v. Griswold and Rodgers, 240. 
such personal representative is not madea party} 3. See Practice—At Common Law, No. 15, and 
to the original bill—at least until a reasonabk Mercer Academy v. Rusk, 373 
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4. See Statute of Limitations No. 1, and jacquired title, and does not imply a covenant of 
Western M. & M. Co., v. Peytona Canned |warraaty. 
Coal Co. 406 | Western M. & M. Co., v. Peytona Cannel 
. Coal Go., 406 
ENFORCEMENT OF LIENS. 2. See Covenants in Deed No. 5, and 
1. See Liens No. 3, and Idem, 406 
Houston v. McCluney, 135 EVIDENCE. 


2. See Equitable Jurisdiction No. 8, and 1. See Internal Revenue Taxes—Suits to Re- 
Pecks v. Chambers, 210 cover Back—In State Courts Nos. 3and 4, and 


EQUITABLE JURISDICTION. Hubbard v. Kelley, § & 
2. See Liens No. 3, and 

1. When a trustee sells the trust subject and re- Houston v MeCluney, 135 
«ceives the money for it, though he promises the 
beneficiary to pay the money, the court of equity 
nevertheless retains jurisdiction to enforce the 
payment. 


3. When, by the record of a case it appears that 
on publication, the defendant not appearing, an 
office judgment stood confirmed, and the plaintiif 

recovered a debt against the defendant, this is not 
Nease v. Capehart, Eror., 93) evidence of debt against a third person claiming 

2. See Necessary Parties toa Suit in Chanccry a lien, that, but for such debt would be valid. 

No. 3, and Idem, 185 
Nease v. Cupehart, Exor., 95 





4. A recital that the attachment issued in the 

8. The eighth section of chapter one hundred  .gyse was returned served on personal property 
and thirty-nine of the Code of 1868, of West Vir-/anq real estate, is not evidence of the issue and 
ginia, confers upon courts of equity, jurisdiction|jeyy of such attachment that will constitute a 
and authority, to enforce judgment liens against |lien on the real estate mentioned, competent and 
the lands of the judgment debtor, at any time, 


: |sufficient to prove the facts against such third per- 
without reference to whether the judgment debtor 


)son. 

me personal rg or estate out of which the| Idem, 135 
judgment might be male by process of execution ‘ 

eA at sd v1 her . | 5. An order that a sheriff sell personal property, 


5 “= jand in case that prove insufficient to satisfy a 
Pecks ¥. Chambers 210). : ; 
|judgment, then to sell real estate, but with a con- 

“Tat “ > é + are r 2 i } sae . . “ss +7 . 

4. See Settlement of Estates Nos. 1 to 8, inclu-|qition that the plaintiif is not to have the benefit 


sive, aud lof the order until he shall give bond, without ev- 
218/ idence that the personal property was sold or was 
5. See Guardians, No. 1, and linsufficieut to.satisfy the judgment, or that the 

Burdett, Guard., v. Cain, Admr., 939|b md was given ; does not prove authority to the 
sheriff tv sell the real estate, or at all sustain such 


asale. 


Laidley v. Kline, Admex., 


6. A court of equity has juris:liction to set aside 
a deed made by a recorder toa purchaser of land 
when the owner redeemed the same within the 
tim> required by law. 6. Every person embedies, represents and con- 
‘ trols whatever title and right is vested in him. 
394 
Generally his statements and acts, and judicial 
proceedings, and other transactions to which he 
r, . A _ . : : Pp ° 
Western M. & M. Co., v. Peytona Canned isa party, are evidence against himself or any 
Coal Co , 405 


Idem, 135 


Wyatt v. Simpson, 


7. See Sales of Land in Gross Nos. 2 and 3, and 


person claiming to acquirea title or right from 
8. See Covenants in Deeds No. 6, and him, aftersuch statement or transaction ; but they 
Idem 40g|2te not evidence against a person having acquired 

, 


a such tit’e or right before. 
9. See Demurrer—In Chancery No 5, and ec - 


in Idem, 135 
rank & Co., v. Br 462 ‘ 

say o., v. Brunnemann, 462 7. Upon a motion to quash a writ of fieri facias, 
ESTOPPEL BY DEED. or to enter satisfaction thereof, in whole or part 


on the ground that a previous writ of jfieri facias 

. A bargain and sale of land, intende?, under} had issued and was placed in the hands of the 

e statute on the subject, to operate as a present|sheriff of the proper county, and that the debtor 

conveyance or transfer, is not an assertion of title|had paid to the sheriff upon the first execution 

that will estop the bargainor, his heirs or as-/the whole, or a part thereof; and it not appearing 

Signees, from a subsequent assertion of an after|that any return had ever been made on the first 
* 
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execution, or the levy of the same upon the prop- 
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|declaration mentioned, on which the injury com- 


erty of the debtor, although the return day there-| plained of is alleged to have been done, with the 


of had long since passe] ; and it appearing that 


view of arriving at the amount of damages the 


the debtor had made payments to the sheriff, up-| plaintiffs should recover in the cause. 











—th 








on said execution, sometime after the return day 
had passed, it is competent for the plaintiff, in 
said motion, to prove by parol ur other competent 
evidence, that the first execution was levied upon 
his property, by the sheriff, before the return day 
thereof had passed. 


Eliott and Wife v. Hutchinson, 452 


18. The court having improperly admitted said 
evidence, for the purpose aforesaid, it was not er- 
ror in the court to reject the defendant’s evidence 
offered to prove that defendant had paid plaintiffs 
Cockerell vy. Nichols, 159|12 full for the rent, use and occupation of said 
8. In such case if it does not appear from the) tact of land, and that plaintiffs had received and 
4 v jaccepted the same. The evidence was not rele- 
evidence that the execution was levied by the| ‘nani os tiene adit 
sheriff before the return day thereof had passed,| ie Idem, 452 
a@ payment made to the sheriff upou such 
execution, after such return day had passed, 
is not binding upon the creditor, waless it appears 
that such payment was lade to the sheriff by the 
direction or consent of the debtor. 





19. In an action at law, where the defendant 
jappears and pleads the general issue, and the 
plaintiff introduces all his evidence in chief to” 
ithe jury, and then rests his case, and the defend- 
Idem, 159|ant moves the court to exclude the evidence from 
9. In such ease, in the absence of evidence ad-|the jury upon the ground that there is a material 
duced at the hearing, showing such levy of oe, between the declaration and the proof, 
first execution, or from which such levy may |if, from the whole evidence, it clearly appears to 
reasonably and properly be inferred, the cour the court that the plaintiff’s said evidence fails to 
is not authorized to presume that such levy was|SUpport the issue on the part of the plaintiff, the 
made before the return day of the execution had|court should exciude the evidence from the jury. 
passed. j{n such case the court should regard the party 
Idem, 159) moving to exclude the evidence in the light of a 
10. See Settlement of Estates No. 8, and \demurrant, and the party adducing the evidence 
Laidley v. Kline, Admz., 218|in the light of a demurree, although there is in 
11. See Practice--At Common Law No. 10, and|fact no demurrer. The court should consider, 
Johnston v. Griswold aad Rodgers, — 240, 4 pon such motion, the plaintiff’s evidence with 
12, The county court of Virginia, or its clerk, |"! the favor, and oi it all the force and draw 
had no authority, in the ycar 1824, to admit is apeche all the inferences, it would be entitled 
securd & power of atderacy excouted in Rentesky, to if there was a demurrer filed thereto by the 
where its execution was acknowledged before a a sch apy pte enim ~_ —— 
notary public, and certified by him. Anda copy And in such case, if, in the judgment of the court, 
of such paper, authenticated by the clerk, is not as rales basi ~~ ne achlncones “4 
: : sie sick evidence, the pariy ofiering the evidence would, 

competent evidence in place of the original. | z i 
fsa 240\°" a demurrer thereto by the opposite party, be 
. entitled to judgment thereon in his favor, then 
13. See Partners and Partnership No. 1, and the court should not exchide the evidence from 
Carlton, Chamberiain & Co., Vv. Mays ithe jury. 

} 





& Co., 245 Dresser v. Transportation Co., 553 

14. See Settlement of Accounts—Evidence of| 20. See Pleading—-At Law No. 14, and 
No. 1, and Idem, 558 
Ruby, Admr., v. Railroad Company, 269| 21. See Pleading—At Law Nos. 15, 16 and 17, 


se aaa : ,, and 
15. Evidence offered to establish an alleged debt\""* 


should do more than produce a suspicion of the| : ; 
2 : . at Reg 22. In an action on a special, verbal contract, 
fact—it should be sufficiently clear and definite in| 3 ‘ : f 
he . a : where the contract is stated in a special count in 
its character to satisfy the mind of the court of| E : apes 
\the declaration, and at the trial the plaintiff 
lclearly proves, by a witness or witnesses, a con- 
|tract which is materially variant from that de- 
; § Pro etice— + ) aw N >. f . : . 2 
16. See Practice—At Common Law No. 16, and | scribed in the declaration, it is competent and 
rep ~ . * . 7 one 2 
Mercer Academy v. Rusk, 373| proper for the court, on motion of the defendant, 
17. Under the issue and evidence, as stated in| by his attorney, at the close of the plaintiff’s ev- 
the opinion of the Court, it was error in the court jidence offered in proof of the contract, to exclude 
below to permit the plaintiff to prove to the jury |such evidence from the consideration of the jury, 
the annual rental value of the tract of land in the} because of such variance, when, considering the 


James & Mitchell v. Adams, 568 


the fact, to a reasonable certainty. 
Sims v. Bank of Charleston, 274 
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evidence in the most favorable light for the plain- 
tiff, and no question, of crelibility is involved, 
the variance is manifest. 

Idem, 568 


23. In such cas2 the court should regard the 
party moving to exclude the evidence in the light 
of a demurrant, and the party adducing the evi- 
dence in the light of a demurree, although there 
is, in fact, no demurrer. The court should con- 
sider, upon such motion, the plaintiff’s evidence 
with all the favor, and give it all the force, and 
draw therefrom all the inferences it would be en- 
titled to, if there was a demurrer filed thereto by 
the party making the motion to exclude the evi- 
dence. 

568 

24. And in such case, if, in the judgxent of the 
court, according to the rules governing demurrers 
to evidence, the party offering the evidence would, 
on a demurrer thereto by the opposite party, be 
entitled to judgment thereon in his favor, s> far 
as relates to the establishment of the contract, 
then the court should not exclude the evidence 
from the jury. 


Idem, 


25. Sze Damages—Recovery of for Breach of 
Contract, Nos. 1,2 and 3, and 


Idem, 


Idem, 568 

26. See Practice--At Common Law, No. 21, and 

Kimmins, use, &c., v. Wilson, 584 

27. See Practice—At Common Law No. 23, and 

‘ Applegate v. Hinkson, 594 

28. The defendant asked a witness, called by 

him, ‘what the plaintiff said to him about the 

said other work, and if he was not to pay the de- 

fendant full plasterer’s prices therefor ?’—HELD: 

That, strictly interpreted, the question was 

leading, and therefore, properly refused. 

The defendant had a right to prove what was 

the price agreed on for the outside work, or work 
done other than on the Quincy street house. 


Brodie v. Clator, 599 


29. See Policy of Insurance Nos. 8 and 9, and 
Bryan v. Peabody Insurance Go., 605 


30. See Criminal Law Nos. 22, 23 and 26, and 
State v. Abbott, 741 
EXECUTORS AND ADMINISTRATORS. 
1. See Wills Nos. 1, 4, 5, 6, 7, 9 and 10, and 
Bell’s Admr., v. Humphrey, 1 


2. See Settlement of Estates Nos. 3, 5, 6 and 8, 


and 
Luidiey v. Kline, Admr., 


EXECUTION OF TRUSTS. 


See Wills No. 8, and 
Bell’s Admr,. v. Humphrey, 1 


218 





| 


INDEX. 


EXECUTIONS—MOTIONS TO QUASH.* 
See Evidence Nos. 7, 8 ani 9, and 
Gockerell v. Nichols, 159° 
FALSE AND FRAUDULENT MISREPRE- 
SENTATIONS BY THE COVENANTOR. 
See Covenants in Deed No. 5, and 


Western M. & M. Go., v. Peytona Cannel 
Goal Go., 


“PINAL JUDGMENT’’—MEANING 


406. 
Or. 


The words ‘final judgment”’ contained in, and 
as employed in, the fifty-third section of chapter 
one hundred and twenty-five of the Code of West 
Virginia, means the ‘‘final judgment’? mentioned 
in the forty-sixth section of said chapter. In. 
other words, they mean the ‘‘final judgment” 
mentioned in said forty-sixth section, which 
every judgment enteved in the office in a case 
wherein there is no order for an inquiry of dam- 
ages becomes final, by operation of that section, 
unless it be set aside by the defendant appearing 


and pleading to issue, as provided by > forty- 
seventh section of said chapter. 
Elliott and Wife v. Hutchinson, 452 


i\GRANT OF LAND—WHAT—AND WHAT 


SAME IMPLIES. 


1. A grant of land isa mere transfer of such ti- 
tle or right thereto as the grantor, at the time of 
the grant, may hold or have, absolutely or con- 
tingently. 

Western M. & M. Go. v. Peytona Gunnel 
Coal Go., 40C 

2. A grant does not imply an assertion of title 
in the grantor, or a covenant with the grantee to 
warrant the land. 


Idem, 406 


GUARDIANS. 


A guardian is not authorized to file a bill in 
equity in his own name as guardian to recover the 
distributive share or interest of his wards in the 
personal estate of their ancestor. In such case 
the bill should be dismissed. The suit should 
be brought in the name of the infants by their 
next friend who may be guardian. 


Burdett, Guard. v. Gain, Admr., 282 


HUSBAND AND WIFE. 


See Necessary Parties to a Suit in Chancery No. 
8, anl 





Wyatt v. Simpson, 394 

INDICTMENTS. 

1,.See Criminal Law No. 5, and 
State v. Allen, 686 
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2. See Criminal Law Nos. 6 and 9, and plaintiff, and which contained the goods destroyed 
State v. Strauder, 686|by fire, were not kept well secured during the 
8. See Criminal Law Nos. 10 to 13 inclusive,|time between making the insurance and the hap- 
and pening of the loss, the jury must find for the de- 
State v. Fitzpatrick, 707|\fendant, and the warranty is broken by permit- 
. See Criminal Law No. 16, and ting the pipes to remain in the same condition as 
State v. Cain, 799|at the time of insurance, if they were not well 
secured at thattime.’”’ ‘‘The application No. 321, 
State v. Abbott, 743 | made by the plaintiff to the defendant being 
jspecially referred to in the policy sued on in this 
INJUNCTIONS. icase, and by the terms of said policy is the plain- 
jtiff’s express warranty, and binding on him in 
’\this case. If that application is in any respect 
Stewart, Admr., v. Jackson, 29| false or untrue, or the plaintiff has failed to com- 
jply, in any and every particular, with his prom- 
lises or agreements therein contained, as if the 
Hoffman v. Shiedds, 32 plaintiff has failed to keep chimncys, tire places, 
ae stoves and pipes all well secured, the policy be- 
© Rie Sann eae hemes Bo. 3, 408 ‘maa void as between the plaintiff 4 defend- 
Frank & Co. v. Brunnemann, 462) ont.” 
. See Pleading—In Chancery, and Simmons v. Insurance Co., 474 
Frank & Co. v. Brunnemann, 462) 6. Under the said evidence and peculiar cir- 
5. A equrt of equity will, in a proper case, cumstances of the case it was not error for the 
grant. Zuncticn to restrain the tenant from|court below to instruct the jury, at the instance 
doing a certain act, whether it amounts to waste of the plaintiff, as follows: “If the jury find that 
or not, provided it be directly contrary to the the agent of the defendant, who took the applica- 
tenant’s own covenant, or even in contravention |tion, had, at the time, a knowledge of the build- 
of an agreement which may be infe:red from the ing, and the manner in which the stove-pipe and 
course of dealing between the parties. |chimney were secured at the time the insurance 
Idem, 462| Was effected, ard took upon himself to fill up the 
© A prima facie case for a Will of injunction | O@e* application, and did so upon his own infor- 
and account as between landlord and tenant| a0, then wes Sad SHYNES 4 She Pee 


: Ni ., ,;under the policy, to change the condition of th 
shown and stated in the opinion of the court filed a ae . 3 ‘“ 
3 ss |pipe and chimney, but he was required to keep 
in this cause. 


Idem, 462) them in good order and condition, but was not 
/required to put them in better order and c:ndi- 
ition than they were in at the time the insurance 


~ 


5. See Criminal Law No. 19, and | 


1. See Necessary Parties to Suits in Chancery 
No. 1, and 


2. See Necessary Parties to Suits in Chancery, 
No. 2, and 


~~ 


INSTRUCTIONS TO JURY. 

1. The Court may refuse to give an instruction| Was made.” Idem, 47k 
if it is so obscurely expressed as to leavein doubt! 7. Evidence having been given to the jury in 
the meaning intended. this »ction which is based on a policy of insur- 
Gas Company v. Wheeling, 320\ ance against loss and damage by fire, tending to 

2. An instruction which is susceptible of two, PTOVe that the plaintiff intentionally and fraudu- 
constructions, one of which is erroneous and may |!ently caused the insured property to beset on fire 
mislead the jury, should not be given. and destroyed, and that the loss or damage 
Idem, 399 Claimed in plaintiff’s declaration was occasioned 

by such act of the plainviff, and the plaintiff hav- 
ing given evidence to the jury tending to rebut 
such evidence of the defendant, and tending to 
prove the contrary, it was error in the court—un- 
der the issue joined in the case—to refuse to give 
to the jury the following instruction, asked by 
4. See Practice—At Con:mon Law No. 17, and = |the defendant, viz: “It is not necessary, in « rder- 
Mercer Academy v. Rusk, 373 | to prevent the plaintiff’s recovery that the plaintiff 

5. Under the evidence and peculiar circam-|should be proved beyonda reasonable doubt to have 
stances of this case, as stated in the opinion of the: intentionally and fraudulently caused or permit- 
Court, it was not error in the court below to re-| ted the said insured property to be set on fire, but 
fuse to give the following instructions asked by if the weight or preponderance of evidence be to 
the defendant, viz: “‘If the jury believe that the that effect the jury should find for the defend- 
chimney and pipes in the room occupied by the|ant.” Idem, 474 


100 


8. If an instruction asked does not correctly ex- 
pound the law the court, asa general rule, may 
refuse to give it, and is not bound to modify it, or 
give any other instruction, in its place. : 

Idem, 320 

















794 


8. See Criminal Law Nos. 30 and 31, and 
State v. Abbott, 


INDEX. 





}commissioner can not be received as evidence to 
741\prove the decision of the commissioner, or the 


{date thereof, (if allowable at all) unless the ab- 


INSURANCE. sence of said best evidence is first properly ac- 
1. See Pleading—At Law Nos. 9 to 13, inclusive, \C°UBted for. 
and Idem, 46 
Simmons v. Insurance Co., 474, ISSUES OUT OF CHANCERY. 
2. See Instructions to Jury Nos. 5,6 and 7, and) See Practice—In Chancery No. 6, and 
Idem, 474| Nease vy. Capehart, Exor., 95 


3. See Policy of Insurance Nos. 3 to 10, inclu-| 
sive, and 


603) 
“land 


JUDGMENT LIENS. 


See Settlement of Estates, Nos. 2, 4, 5 and 6, 


Bryan v. Peabody Insurance Co., 
INTERLOCUTORY DECREE. Laidley vy. Kline, Admz., — 218 
See Practice-In Chancery No. 33, and JUSTIFIABLE HOMICIDE. 
Butler v. Butler's Admr., 674! 


INTERNAL REVENUE. 
See Internal Revenue Taxes—Suits to Recover 
Back--In State Courts—Nos. 1, 2,3and 4, and 


ITubbard v. Kelley, 46 
INTERNAL REVENUE TAXES—SUITS TO! 
RECOVER BACK—IN STATE COURTS. 


1. A suit brought by a taxpayer to recover back 
illegal taxes paid by him to a collector of the; 
United States revenue, must conform to the act} 
of Congress,--section nineteen, act July 13, 1866.) 

Hubbard v. Kelley, 46) 


2. It is incumbent on the taxpayer to show, be-' 
fore he can maintain an action against the collec-} 
tor, that he has complied with all the prerequi-| 
sites and conditions prescribed by the act of Con-! 
gress. 

Idem, 46 

3. The plaintiff having testified that he mate 
the appeal, required by the said nineteenth sec- 
tion, in wr.ting, he should produce the written 
appeal in evidence, or an auti.entic copy thereof, 
or show good cause for its absence. 

Iilem, 46 

4. In the absence of proper evidence of such 
appeal, a letter purporting to be that of the com- 
missioner of internal revenue, to the plaintiff, 
saying that his claim for refunding $211.67, had 
been rejected, but not showing on its face that it 
was relevant to the issues and no legal evidence 
being introduced to connect it with the subject 
matter of the suit, is not admissible. The pre- 
sumption is that if an appeal had been properly 
taken by the plaintiff, according to the act of Con- 
gress, in such cases, and the commissioner decided 
the appeal overruling the same, that he made an 
official record of the same, and the date thereof, 
in his office, and an oflicial copy of the official en- 
try, so made by the commissioner, is the best evi- 
dence of such decision’ and the letter of the 


See Criminal Law Nos. 26 to 29 inclusive, and 


State v. Abbott, 741 
LANDLORD AND TENANT. 
See Injunctions No. 6, and 
Frank «& Co. v. Brunnemann, 462 


LAWS RELATING TO THE REVENUE. 


1. See Criminal Law Nos. 1 to 4, inclusive, and 
State vy. Allen, 680 


2. See Criminal Law Nos. 10 to 13, inclusive, and 


State v. Fitzpatrick, 707 

3. See Criminal Law Nos. 14 and 15, and 
State v. Kyle, 711 

4. See Criminal Law Nos. 16 and 18, and 
State v. Cain, 720 


LEASE AND LESSEE. 


1. When a lessee is, by the terms of his lease, 
restricted to a particular use of the demised prem- 
ises, equity will, generally, restrain him from any 
other use of them, even though no irreparable in- 
jury be shown to result from such breach. 
Frank & Co..v. Brunnemann, 462 
2. See Injunctions No. 5, and 


Idem, 462 


LEGAL TENDER. 


See Arbitration and Awards Nos. 8, 9 and 10, 
and 
Gas Company v. Wheeling, 320 
LIENS. 


1. When two joint tenants of real estate, agree 
with each other, that one shall, with his own 
money, erect improvements on the real estate 
jointly held, and have a lien on the interest of 
the other, for the money so expended, the agree- 
ment, with the actual erection of the improve- 
ments by the one and the acquiescence of the 
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other, constitutes such a lien as will be recognized|fore paying the purchase money, requested H., 


and enforced in a court of equity. |Rockhole, and R., to pay said purchase money. so 
Houston v. McCluney, 135|due the estate of P., and they each failed so to 
do.—HELD 


2. But such a lien is not valid, and will not be} 
enforced in favor of the tenant who erects the im- saa 3 : 
: . |handsof R. junior, for his purchase money, which 
provements, against a creditor of the other, who 
Ay! ‘ ja court of equity will enforce; and in such a case 
has caused his interest in the property to be at-|_ 
a court of equity will not require F. to convey the 
tached or a purchaser under such attac hment 5) ou 1c aad let: without Soietiins tee Goan ‘ 
se 0 or the payme 
—whether the creditor attaching, or the purchaser! I 8 a ea 


jof his unpaid purchase money by asale of the lot, 
under the attachment, have notice of the previous ye P I 
lif I’.’s purchase money is not otherwise paid. 
equitable lien or not. 


Richards v. Fisher, 55 


LIMITATIONS AS AGAINST EXPRESS 
TRUSTS 


That F. has a lien on the house and lot in the 


Idem, 135 

3. Ina suit by a person seeking to enforce a 
verbal lien on real estate, against a creditor rely- 
ing on asubsequent attachment, or a purchaser} Time does not commence torun against a suit to 
under the attachment, to avoid the lien, the latter} \enforce an express trust, till the trustee, by word 
must, by evidence competent against the former,|or act, denies the trust, and the beneficiary has 
prove that the party attaching was acreditor, and | notice of the denial. 


that he sued out a sufficient attachment, and it} Nease v. Capehart, Exor., 95 
as levied,—in order to sustain the attachment} 
oe ° | LINES AND CORNERS OF LAND. 
dem, —135| gee Deeds Nos. 4 to 9 inclusive, and 
4. See Equitable Jurisdiction No. 3, and Western M. & M. Co. v. Peytona Cannez 
Pecks v. Chambers, — 210 Coal Co., 406 
LIENS FOR IMPROVEMENTS BY nial LUNATICS—ESTATE OF 
TENANTS. | See Necessary Parties to Suits in Chancery Nos. 
See Liens Nos. 1, 2 and 3, and |4 and 5, and 


Houston v. MeCluney, 135) Hedrick’s Admr. v. Hopkins, 167 


LIENS FOR PURCHASE MONEY. HARDANCS 
F. purchases a house and lot of P. at the priceof; See Constitutional Law No. 17, and 
$160, payable in two instalments, and executes) Shields and Preston v. Bennett, Auditor, 74 
his two single bills to P., for the purchase money, | 
and P. executes to F. his title bond, binding him- 
a to eT. “Keene Weeraaky toee saad pe 1. A mechanic’s lien is of statutory creation, 
aoe —s wee ee porate Hennes paid.) ond can be maintained only by a substantial ob- 
F’., before paying the purchase money and secur-| cance of, and compliance with, the require- 
ing a deed, by contract sells the house and lot 101 south of Ghashetetin. 
H. for the consideration that H. agrees to pay the 
original purchase money to P. H. takes posses- 
sion of the house and lot, and afterwards sells and 
conveys the same, with other lots, with general 
warranty, to Rockhold, and acknowledges the 
payment of the purchase money in the deed. 
Rockhold takes possession of the same, and after- 
wards conveys to R. with covenants of general 
warranty acknowledging the payment of the pur- 
chase money, and R. afterwards conveys the same Situated, a just and true account of the amount 
to R. junior, with general warranty, and acknowl-| due him, after allowing all credits, together with 
edges payment of the purchase money in the a description of the property intended to be cov- 
deed. H. only pays a part of the purchase money /¢’ed by the lien, sufficiently accurate for identifi- 
to P., and P. madea deed with covenants of ge wn-|/eation, with the name of the owner or owners of 
eral warranty to F., for the lot sold to him, ac- the property, if known, which account shall be 
knowledging payment of the purchase money _|subseribed and sworn to by the person claiming 
The executor of P., afterwards sued and com- ‘the lien, or some one in his behalf. 
pelled F. to pay the unpaid purchase money, due Idem, 384 
the estate of P., upon said single bills. F., be-| 3. The statute contemplates a nesitive designa-. 


MECHANICS’ LIEN. 


Mayes v. Ruffners, 384 

2. The mechanic’s lien, created by section two, 
chapter seventy-five of the Code is discharged, 
unless the person desiring to avail himself there- 
of, within thirty days from the time he ceases to 
labor on or furnish material for such building and 
appurtenances, file with the recorder of the 
county, in which the house or other building is 











796 


tion of the name of the owner, if known to the|and that the surety’s claims against the grantor 
person seeking the lien. |were the result of fraudulent transactions; no 


Idem, 384) charges were made against the trustee, and uo re- 




















4. The subscribing the affidavit to the account 
is not the subscribing of the account contem-| 
plated by the statute; the account iiself must he} 

! 


subscribed. 
384) 


Idem, 


5. Under the provisions of the second and fifth 
sections of chapter seventy-five of the Code of 
West Virginia of 1868, where the owner pays the 
contractor for the erection of a building pursuant 
to aud in accordance with the obligation of his 
original contract with the contractor, after its 
completion, a party who furnished materials to 
the centractor, acquires no lien by giving notice 
in writing to the owner after such payment of the 
amount of his demand, and that he claims the 
benefit of the lien created by said chapter, al- 
though the notice was given within thirty days 
after the material was furnished. Insuch case no 
lien in favor of the material man ever attached. 

McKnight & Bro. v. Washington, 666 | 


MORTGAGES. 


See Deeds No. 1, and 
Rauch vy. Oil Company, 


TO EXCLUDE EVIDENCE FROM 


36 
MOTION 


lief sought against him.—HEtp: 
That the other surety in the injunction bond is 
a necessary party, but that the trustee is not. 
Hoffman v. Shields, 32 


3. A bill cannot be maintained by distributees 
against an executor of his own wrong, who has 
sold property of the deceased,.to have an account 
and obtain a decree against the former for the pro- 
ceeds of the sale, unless the rightful personal rep- 
resentative be a party plaintiff or defendant. 


Nease v. Capehart, Exor., 95 


4 Inachancery suit against the committee of a 
lunatic, where relief is sought against the sureties 
in his official bond, all the sureties in said bond 
are necessary parties. 

Hedrick’s Admr. v. Hopkins, 167 

5. When all of said s ireties are made parties in 
the sumn.ons and in the bill, and no process has 
been served upon some of them, it is error to de- 
cree against the others, until all have been proper- 


ily convened before the court. 


Idem, 167 

6. A billof review is filed toreview and reverse 
a final decree dismissing a bill to enforce a parol 
contract for the purchase of land. During the 





JURY—HOW TREATED. 


1. See Evidence No. 19, and 


Dresser v. Transportation Co., 553 
2. See Evidence Nos. 22 and 23, and 
James & Mitchedi v. Adams, 563 


MOTIONS TO QUASH EXECUTIONS. 


See Evidence—Law Nos. 7, 8 and 9, and 
Cockerell y Nichols, 159 
MOTIONS TO QUASH UNDERTAKINGS. 
See Practice in Appellate Court No. 11, and 
Harwood v. Creel, 
NECESSARY PARTIES TO SUITS IN CHAN- 
CERY. 


579 


1. Ina bill, by an administrator, to enjoin a 
sale of real estate, by a trustee, on the ground 
that the debt has been paid by the debtor, in his 
lifetime, the heirs of the grantor are necessary 
parties. 

29 

2. H. executes a deed of trust conveying real 
estate to indemnify two sureties of the grantor in 
an injunction bond. A sale is made by the trus- 


Stewart, Admr., v. Jackson, 


tee, and the property bought by one of the sure- 
ties. Subsequently H. files a bill against the pur- 


chaser to have the sale cancelled and the property 


reconveyed to himself, on the ground that there 


was nothing due from him at the time of the sale, 


|pendency of the bill of review the defendant in 
| the original suit died. Thereupon the plaintiffin 
ithe bill of review filed a bill of revivor against 
the lezal heirs of the decedent, to which the per- 
jsonal representative of the decedent was not 
made a party. It was error not to make such 
) personal representative a party to the bill of revi- 
|vor, the cause not having otherwise been revive ! 


agaiost him. 
Nichols v. Heirs of Nichols, 174 
7. See Practice—In Chancery, No. 19, and 
Donahoe v. Lackler, 249 


8. The husband and wife are properly uniled as 
plaintiffs in a bill, the object of which is to pro- 
tect und secure the wife’s rights and interests in 
her real estate—the same not being her sole and 
separate property. 


Wyatt v. Simpson, 394 


NOTICE OF EQUITABLE LIEN. 


See Lien No. 2, and 
Houston v. MceCluney, 


OATH OF JURY. 


3 
vu 


See Practice—At Common Law No. 15, and 
Mercer Academy v. Rusk, 


OIL LEASES. 


373 


See Deeds No. 14, and 
Dresser v. Transportation Co. 


oe 
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‘OFFICE JUDGMENTS ON ORDER OF PUB- land frem asserting ard proving histitle or bcund- 
LICATION—WHAT EFFECT AND EVI-l\ary. 
DENCE OF. Idem, 406 


See Evidence No. 3, and PARTNERS AND PARTNERSHIP. 
Houston v. MeCluney, 135} : ae : : 
. 1. Surviving partners are not assignecs, in law, 
lof their deceased partners, and the twenty-third 
section of chapter one hundred ard thirty, of the 
|Cude, does not apply to actions against such sur- 
: |vivors, where a party defendant is a witness to 
-1. Itis not the duty of the owner of one tract! ie lice - i : ii need partner during Sis 
ae sg ;prove pmien Oa cecease r 
of land to ascertain its boundary for the informa-| Prove Pa P 


: : ; life. 
tion of the owner of a coterminous tract, who, 
without himself ascertaining the boundary, con-|C@7léon, Chamberdain & Co. v. Mays & Co, — 245 


OWNERS OF COTERMINGUS TRACTS OF 
LAND—DUTIES AND POWERS OF. 


structs improvements on the other’s tract, or on| 2. Ina suit by one partner against another for 
his own, in order to the better development of|the settlement of a partnership and partnership 
the former tract. The failure of the owner|accounts, after dissolution, where it appears that 
of the land to obtain and communicate|a large amount of the partnership debts and lia- 
such information is neither actual fraud nor cul-| bilities are unpaid, and for some of which there 


pable negligence. lare judgments against the partners, ad that one 
Western M. & M. Co., v. Peyiona Cannel of the pariners has collected more of the partuer- 
Coal Co., 49¢|fhip funds than the other, ordinarily it is error 


’ for the court to decree personally fur the mone 
2. If, under a mistake as to true boundary, one! I was y 
fs a so collected, or any part thereof, in favor of one 
such owner speaks of a part of his land, or treats, < : i 
= h , | partner against the oiher, until the payment of 
it as the land of the other, or acquiesces in acts of : ‘ 4 
: : .,,|the partnership debts are first provided for. 
ownership by the latter over the land, this will} 
not prejudice the title or right of the former,| Carper y. Hawkins, 291 
further than under certain circumstances and| 3. Generally, each partner has the right to ep- 
upon proper proceedings to create and subject the! ply any of the partnership meneysin his hands to 
land to a lien for permanent improvements mad«}the satisfaction of the partnership debts. But the 
thereon, above the value of the use of the land ;)court may, in a proper case, direct a partner who 
or to subject the title and possession to the opera-|has partnership moneys in his hands to pay the 
tion of actual adverse possession continued long|same into court to be a; plied to the paymext of 
enough, under the statute of limitations, to bar|the vebts, and in his relief or otherwise, as may 
an action of ejectment. | be just. 
Idem, 406) Idem, 291 
3. Certainly such innocent, though erroneous! 4- The partuership moneys‘and assets, or a suffi- 
statements or acts, made to or done in the pres-|cient amount thereof for the purpose, should be 
first applied to the payment of the partneiship 
debts. 


ence of the owner of coterminous land, without 
any purpose to deceive, and not relied on by the 
: , Idem, 291 
other, as the evidence of boundary, cannot rende: 
the party, so speaking or acting, in any manner; 5. See Practice—In Chancery No. 26, and 
liable in equity to the forfeiture of his own land,| Idem, 291 
or the payment of money tv indemnify the own-| 6. W.W.M 
f the adjoining lan -improvementshe may] ww vay, 
er of the adjuining land for improvements he may | W. Miller 


ve made : 7, eee 2s . see} : " : 
have mace py. - xed expenditures made els jmeubers, made the note of said firm, payable to 
where, in order to facilitate and enhance the use| 


|K. M., fur the sum of $4,000, payable one year 

and value of the land owned by the other, as to! afer date, (the note being on its face negotiable,) 
the boundary of which the mistake has existed. | with the view and purpose of getting R. M. to 
Idem, 406 endorse it as an aceommcdation endorser, so that 

4. The statements, acts, or acquiescence of the| the said W. W. M. could raise money upon the 
owner or claimant of land, are generally evidence|note for the use and benefit of the firm. The said 
against him, under all the circumstances, more or| W. W. M., as au inducement to the said R. M. to 
less forcible. But unless they are accompanied|endorse the note, assured the said R. M. that the 
by actual fraud or culpable negligence,|saiid firm was good, although he did not inform 
tantamount to actual fraud, and are relied on by|the said R. M. that J. C, C. was a member of the 
another as the foundation of material action or|firm, and R M. did not know who were the indi- 
acquiescence, they do not estop the owner of the] vidual members coinposing the firm. When the 





, one of the members of the firm of W. 
& Co., of which 5. C. C. and others were 
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note was endorsed K., at the instance of Q., who effect, cach party promises to the others, to pay 
was acting for said firm, cashed said note by pay-|the amount; and the promises of the others are a 
ing the amount of its face. Q., before K. cashed|consideration for the promise of each, and the 
the note, told him who composed the said firm. | parties are sufficiently definite 
The money paid by K. for the note was applied to} Kimmins, use, &c., v. Wilson, 584 
the payment of the indebtedness of the firm, in-| g, When such subscribers organize a company 
cluding a debt to said J. C. C. of $1,000. Betore!ang appoint a treasurer, and, by agreement of the 
the note became payable said J. C. C. sold out his| parties one makes a promissory note, payable to 
interest in the firia to said W. W. M., and ceased) the person appointed treasurer, for his unpaid 
to be a partner iu the firm, and published netice share, the previous liability and agreement consti- 
of the fact in a daily paper printed and published tute an adequate consideration for the note. 
in the city of Wheeling. R. M. resided in the) Idem, 584 
county of Brooke. K., at the instance of W. W.}| 
ara ‘aa eo thats openly with eae, with the others, agrees to contribute eney 
the same endorser for six months longer. Ac-|*™4 Sen's gevenenenay St . estar Silty 
cordingly, W. W. M. made the note of W. w, |cpensonts to another the existence of facts on 
Miller & Co. toR. M. for $4,000, the amount og| Th ee latter relies, Wut which do uot exit, 
. 3 {the other parties are not bound by such represen- 
the frst note, payable six months after date, and $ Amar 
signed the name of the firm of W. W. Miller &|'#tious, and the contract is not thereby ye 
Co. thereto, and R. M endorsed the note, not Gated, cn between the party Gecived aad the 


: > ‘a hers. 
knowin there had been any change in the said othe Idem, 584 


firm as to partners, with a view that it might be, ss 
given to K. in renewal, simply, of the original] PARTNERSHIP ASSETS—HOW APPLIED. 
note or debt, and without any intention of releas-| See Partners and Partnership No. 4, and 

ing any person liable for the original note or debt, | Carper v. Hawkins, 291 
and K. received the last named note, so signed) s 
and endorsed, simply as a renewal of the original) P\YMENT OF DEBT BY SURETY FOR HIS 
note or debt, w.thout knowledge of there being! PRINCIPAL IN DEPRECIATED CUR- 
any change in said firm as to p..tners, and wih- RENCY. 

out intending, as far as appeass, to release any | See Surety Nos. 2 and 3, and 

person liable for the origi: al note or debt; but K.>| Butler vy. Butler's Admr., 674 


when the last note was received by him, gave up| Bae Sri Pe a LEM 
toW. WM. the original pote. When the last PAYMENTS TO ATTORNEY DURING THE 


9. When one of a number of persuns who, 


note matured it was not paid, but was protested| WAR 

for non-payment; and thereupon K. brought suit| See Attorneys-at-Law, No. 2, and 

thereon aguinst all the members of the said firm| Ellis y Heptinstall, 388 
at the time the original debt was contracted ; and} a 

he also brought suit thereon against R M.,| PAYMENTS TO TRUSTEES. 


the endorser, and recovered judgment there-| See Trustees and Trust Deeds No. 2, and 
for against R. M., and R. M. paid the) 
full amount of the judgment, including! , E 
debt, interest and costs. K. then dismissed the) PLEADING—AT LAW. 


en pest er yee aes ee See, Oe apnenay 1. See Practice-—-At Common Law Nos. 2 and 3,. 
fir said J. C. C. paying the costs ot the suit— 


Hep: jan 
That, under the circumstances above stated, and 
as stated in the opinion of the court ia the case, 
the members of the said firm of W. W. Miller & 
Co., including the said J. C. C., are liable to R. M. 
for the money so paid by him in assumpsit, as and 
for money paid by him as their security for their; 4. A summons against a defendant “to appear 
use and benefit. |before a justice at his office in the township of 
Miller v. Miller, 542 Town, at Raleigh Court House, in thesaid county, 

7. Wher an agreement to become stockholdeis on the 25th day of March, 1871, to answer the 
in specified shares, in a partnership, and to pay|complaint of the Board of Supervisors of Raleigh 
the amounts subscribed, is signed by a number of|county, in a civil action, for unlawfully entering 
persons with the number of shares and the aggre-,and withholding from the plaintiff a certain town 
gate anount thereof annexed to their names,|lot known as the Spring Lot, immediately in front 
though no promise is named in the agreement, in}of the Court House, marked on the town plat Ji., 


Applegate v. Hinkson, 594 





Thompson's Exors., for, &e., v. Boggs, 63: 

| 2. See Practice in Appellate Court No. 2, and 
Grifiie v. McCoy, 201 

3. See Practice—At Common Law No. 10, and 
Johnston v. Griswold and Rodgers, 240 

















enclosed by a plank fence, supposed to contain 
—— acre’’ under the two hundred and eleventh 
and two hundred and twelfth sections of chapter 
fifty of the Code is substantially defective in not 
describing the lot with convenient certainty—I' 
fails to state the town or county in which the lot 
lies. 
Supervisors v. Ellison, 308 
5. The p:oper plea for the defendant to file in 
such case is, ordinarily ‘‘ not guilty,’? and the 
proper oath to'administer to the jury is that pre- 
scribed by said two hundred and fourteenth sec- 
tion of said chapter fifty of the Code. 
Idem, 398) 
6. Where the summons is substantially defeet-| 


ive, in such case, as to the description of the lot| 
. . . | 
the circuit court may quash it. 





| 
Idem, 308) 


7. Matter in defeasance of the plaintiff’s action | 


INDEX, 
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hand and seal of a magistrate, notary public, or 
commissioner of deeds (nearest the place of fire 
and not concerned in the loss, as a creditor or oth- 
srwise, nur related to the plaintiff,)—correct, fair 
pleading, requires that the kind of officer should 
be stated in the declaration, that the court may 
letermine whether it was the proper officer. The 
production of the certificate of one of the officers 
specified, isa condition precedent, and must bé 
complied with, unless properly waived by defend- 
ant. Itis best and correct to state the name of 
the officer. 

Idem, 474 


10. The declaration in describing the term for 
which the policy was in force, alleges that it was 
“from the said 6th day of January, 1870. until the 
6th day of January, 187!,’’ whereas the policy 
says, ‘from the 6th day of January, one thousand 
eight hundred and seventy, at noon, to the sixth 


need not be stated in the declaration; wherever|day of January, one thousand eight hundred and 
there is a circumstance, the omission of which is;seventy-one, at noon.’’—This is a material vari- 
to defeit the plaintiff’s right of action, prima\ance between the policy described and the policy 








facie well founded, whether called by the name of; 
a proviso, or a condition subsequent it mustin its| 
nature, bea matter of defense, and ought to be} 
shown in the pleading, by the opposite party. It! 
is sufficient to state in the declaration those parts) 
of the contract whereof a breach is complained 
of; or, in other words, to show so much of the} 
terms beneficial to the plaintiff in a contract as 
constitutes the point for the failure of which he 
sues; an litis not necessary or proper to set out} 
in the declaration other parts not qualifying or 
varving in any respect the material parts above 
mentioned. 
Simmons v. Insurance Company, 474 
8. But if the defendant’s promise or engage- 
ment, whether it be verbal or in writing or unde 
seal, embody, or contain, as part of it, an exceptio 
or proviso, which quilifies his liability; or in 
certain instances renders him altogether irrespon 
sible, sothat he was notin law absolutely bound 
the declaration must notice the exception or pro- 
viso or there will bea fatal variance; but it is not 
necessary to negative such exception or proviso by 
an averment in the declaration. Where, however, 
the proviso in a written instrument is distinc! 


produced. 
Idem, 474 


11. Where the declaration fails to state all the 
exceptions contained in the policy which mate- 
rially qualify the defendant’s liability, or ex- 
empts the defendant from all responsibility, abso- 
lutely, in certain instances, the variance is fatal. 

Idem, 474 


12. The declaration alleges that the insurance 
money was to be puid ty the plaintiff in sixty 
days after notice and proof of the same, &c., 
while the policy produced states “the amount of 
!.ss cr damage to be estimated according to the 
ctual cash value of the property at the time of 
he loss, and to be paid sixty days after due notice 
ind proof of the same, by the assured and re- 
‘eived at this office, &c.’’—there is a material vari- 
ince as to the time the money became payable. 

Idem, 474 


13. Where the plaintiff’s application for insur- 
ance contains warranties which are not attached 
to the policy, in whole or in part, or set out in the 
policy, it is not necessary for the plaintiff to state 
such warranties in his declaration—they are mat- 





from ani not even referred to by the clause on 
which the debt is charged, it is considered matter 


in defeasance, &c., which ought to come from the| 


other side, and then it need not be set forth by 
the plaintiff. It is also a general rule of pleading 
that matter which should come more properly 
from the other side need not be : tated. 
Idem, 474 
9. In the declaration on a policy of Msurance it 
is stated as one of the conditions precedent that 
the assured should produce a certificate under the 


jeere in defeasance of the plaintiff’s action--they 
are matters which should more properly come 
from the other side. 

Idem, 474 
| 14. In an action of assumpsit bro ght to r« cover 
ithe value of oil claimed by the plaintiff, (the de- 
|claration containing no good counts except the 
‘common counts,) which was in the possession of 
|defendant at the time the action was brought, and 
‘which had not been sold or in any way tortiously 


| 
| 
| 
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disposed of by the defendant, and which came 
into the possession of the defendant as a common 
carrier, and not wrongfully, it was error in the 
court below to instruct the jury that if they be. 
lieved from the evidence that the said oil was the 
property of the plaiatiff, it was their duty to find 
a verdict for the plaintiif for the value of the oil, 
there not being evidence before the jury tending 
to prove a sale of the vil by the plaiatiif to the de- 
fendant, but the evidence clearly proving that 
there had been nv such sale, and that the defend- 


ant had only refused to deliver the oil to plaintiff 


on demand, uuder the peculiar circumstances 
shown by the evidence, as siated in the opinion 
of the C urtin this cause. Lusuch case, and un- 
der such a state of facts, the plaintiff was not en- 
titled tu recover the value of the oil upoa the 
common counts for oil suld and delivered to the 
defendant by the plaintiif, or for money had and 
received by the d -fendaut for the use of the plain- 
tiff—there not being any sufficient and proper 
special count in the declaration coveriug the 
case. 
553 
15. In actions founded upon special contracts to 
recover damages fo: the failureand refusal to p r- 
for.u the sim:, generally, the entire consideration 
must be stated anl the entire act to be done, in 
virtue of such consideratiun. 


James & Mitcheli v. Adams, 


Dresser v. Transportation Co. 


568 
16. Generally, in actions upon special contracts, 
if.any part of the contract proved should vary 
materially from that waich is stated in the decla- 
ration, it wiil be fatal—a coutract being an entire 
thing. 
Idem, 563 
17. It is a general rule that the contract must be 
stated correctly, and if the evidence differ, uateri- 
ally, from the statement, the whole foundation of 
the action fails. bocause the contract is entire in 
its nature, and must be proved as laid. 
Idem, 


18. See Practice—At Common Law No. 24, and 
Brodie v. Clator, 599 
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INDEX. 


POLICY OF INSURANCE. 


1. See Pleading—At Law Nos. 9 to 13, inclusive, 
jand 
} Simmons v. Insurance Co., 474 
2. See Instructions to Jury Nos. 5 and 6, and 


Idem, 474 

8. The policy is the contract, and being of the 

Company’s dictation, must be construed most 
strongly against the Company. 


Bryan v. Peabody Insurance Co., 605 


4. The expression in a policy, viz: ‘“‘atwostory 
frame building standing on leased ground, 20x50 
feet, also one frame, 12x14 feet, occupied as a 
hardware store and dwelling, situated in the 
town of Antwerp, Clarion C»., Pa,’’ is merely 
a description of the subject insured, and not a 
designation of the uses it should be put to, and is 
no warranty, within itself, that it should be so 
oceupied, during the risk. 


Idem, 605 


5. The stipulation in policy, that, “if the above 
mentioned premises shall be occupied or used so 
as to increase the risk, or become vacant or un- 
occupied and so remain for mre than thirty days 
without notice tv, ani consent of this Compiny 
jinwriting * * * this policy shall be void,’’ 
must, under the circumstances siated in p iat 
number seven, be construel to mean and apply to 
\the whole or entire premises, as to its becoming 
jvacaut or unoccupied, and not merely a purt 
| thereof. 
605 
| 6. Under such a stipulation, the policy holder 
|does not vivlate his coatract in not giving notice 
jof the vacating of a part of the premises. 

} 


e 





diem, 


} 695 
} 

7. The onus probandi rests upon the Company to 
ishow that the vacation of part of the premises 
jincreased the risk. 


Idem, 


Idem, 605 


8. It was right to exclude the testimony of the 
| witness in this case upon the question of increased 
risk, because it does not appear that he was an 
expert in the matter to which he was called to 
|testify, even if the opinions of an expert, in sueh 
‘case, were proper. 


Itis sufficient, on demurrer, to sustain a bill of fdem, 695 
injunction tostay waste and'prevent the removal] 9. The designation in the deszription of the 
of improvements, that the bill alleges that com-) building, viz: ‘occupied as a hardwire store and 
plainant is the owner and entitled to the posses- dwelling,” being no warranty, within itself, that 
sion of the premises with the improvements and it should continue to be so occupied ; and the first 
that defendants are in possession and threaten to floor of the building having been constantly used 
destroy the improvements and that they are in-|and occupied during the time the policy ran, and 
solvent and unable to respond in pecuniary dam- there being*no proof that the risk was, in fact, in- 
ages. creased by vacating the dwelling part--HELD, un- 


Frank & Co.,v. Brunnemann, 462 der the circumstances, 
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I. That the Court will not infer the fact, againstjthe sum of $4,845, and after demanding that 


the demurree, upon the demurrer to evidence. j|amount, it proceeds to count, first, in the usual 
IL. That tre partial vacancy was not a change|for.. upon a single bill, alleged to be made by B. 
in the title or possession. jand R. to T. and A., executors, &c., on the 16th 


Idem,  605)day of October, 1865, payable «tx months aiter 
10. A reasonable and substantial compliance|4#te, for $2,420.50, with interest from date, “being 


> > 7 
with the terms of the policy is all that is required. |P@'t of the sum of money above demanded ; 
_,-/and, second, to count in the usual form upon a ite 
Idem, 605 


gle bill alleged to be made by B. and R., to said 
POSSESSION OF LAND -WHAT EVIDENCE |T. and A., executors, &c., on the 16th day of Octo- 
OF. ber, 1865, for $2,422.50, payable twelve months 

jafter date, with interest froin date, ‘“‘being the 

Possession of land is evidence that the POS residue of the sum above demanded.” The decla- 
sessor has the right to the possession that he en-|ration then alleges that B. and R., or either of 
joys. Generally, a persou purchasing a tract of them, have not paid T. and A., (plaintiffs,) the 
lan, is presumed to kuow who has possession of! gyiy of money first above demanded, or any part 
it, and to ascertain the character of the right by thereof, &c. B. appears to the action and craves 
virtue of which he holds the possession; or, if the)/oyer of the single bills in the declaration men- 
purchaser fuils tu do so, he is charged with notice|ijoned; oyer is granted and the single bills are 
of the character of the right, so far as this may be|read to him. B. then demurs to the declarati Dn, 
necessary tu sustain the possession. But the pos-| vecause of a variance between the single bill first 
session by a st.auger to the title suld or conveyed, | counted on inthe declaration, and that produced in 
haviag no right of possession whatever, is not \support thereof, on oyer, of $2. There is no vari- 
notice, and dves not puta purchaser on inquiry, | ance between the second single bill counted on in 
as to a mistake in a former sale aud conveyance, the declaration aud the single bill produced, upon 
relative tu the quantity of the land—in no way oyer, in support thereof; and the aggregate of the 
pertaining to the right of possession—that give two single bills produced is the same amount as 


the former ventor thy rigut to a rescission of the that first demanded in the declaration.—HELD 
sale and conveyance, or compensation for the ex- 
cess. | That the declaration, as framed, contains two 
, jcounts or distinct matters, and as there is no 
Western M. & M. Go. v. Peytona Gunned ‘ta > i 4 . 
Goal Go., 406) | variance as to ‘the sacoud count or distinct mat- 
iter, it was not error in the court below to-overrule 
POWER COUPLED WITH AN INTEREST. ithe demurrer to the declaration. 


1. See Wills Nos. 1 and 4, and am, “ 


Bell’s Admr. vy. Humphrey, 1| 4. After defendant B. had appeared and de- 

murred to the declaration, and the demurrer had 

POWERS OF GOVERNOR. been overruled, and B. had pleaded payment, by 

1. See Constitutional Law Nos. 12 to 17, inelu- him, «f the debt in the declaration mentioned, 

sive, and and issue was thereon joined, and B. had with- 

Shields and Preston, v. Bennett, Auditor, 74 drawn his plea of payment, but on the same day, 

2. Nee Constitutional Law No. 30, and way R. appeared in court to the cause, and 

John Slack, Sr., and als. v. John J. Jacob ‘moved the court to quash the return of service 

and als., 6.2 0 process as to him,” and the court overruled 

the motion; but no bill of exceptions to the opin- 

PRACTICE--AT COMMON LAW. ion of the court, signéd by the judge thereof, in 

1. Se> Internal Revenue Taxes—Suits to Recov- overruling the motion, appears in the record.— 
er Back—In Siate Courts, Nos. 1, 2,3and4,and  |HELD: 


Hubbard v. Kelley, 46 That, in the condition of this case, the appel- 

2, If a declaration contains two or more counts, late court will take it that the motion, if admissi- 
ani the defendant appears and demurs to the Dle at all under the circumstances of the case, was 
declaration, and the declaration contains one good Properly overruled, as the defendant did not ex- 
count, though the others be bad, the demurrer ©ePt, properly, to the action of thecourt. His ac- 
should be overruled. quiescence in the action of the court in overruling 
his motion, if the motion were admissible at all, 
must be presumed; and as there may have been 
3. T. and A., executors, &c., sue B. and R., in| good reason for the overruling of the motion, that 
debt; the declaration in the early part demaads! reason must be taken to have existed, as he did 


101 


Thompson's Exors. for, &c., v. Boggs, 
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not call on the court to sign a bill of exceptions, 
in which its reasons couid have been stated. 
Idem, 


PRACTICE—AT COMMON LAW. 
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5. See Evidence Nos. 7, 8 and 9, and 
Cockerel/ v. Nichols, 159 
6. See Undertakings on Executions Nos. 1 and 
2,.and 
Wallace v. McCarty, 193 
7. See Practice in Appellate Court No. 2, and 
Griffie v. McCoy, 201 
8. In the trial of the facts in the case as stated 
in Grifie v. McCoy, 201, the court occupied the 
relation to the case that a jury would have, had 
the case been tried by a jury. 
9. See Arbitration and Awards No. 1, and 
Austin v. Clark and Crump, 


» 
a 


23¢ 


10. In an action of ejectment there is no error! 


in a judgment sustaining a special plea to the ef-| 
fect that since the last continuance of the cause, | 
that the plaintiff had conveyed by deed all his 
title to another party, his name being stated—as 
evidence in support of the plea can be given un-| 
der the general issue: And, moreover, the Code! 
provides, chapter ninety, section thirteen, that a, 
defendant in ejectment shall plead the general 
issue on'y, which shall be that he is not guilty of 
unlawfully withholding. &c. 

Johnston v. Griswodd and Rodgers, 


PRACTICE—AT COMMON LAW. 


240 


11. A party complaining of the admission of 
improper evidence must state t':e facts or the evi- 
dence, in his bill of exceptions, from which it 
will appear, affirmatively, to the appellate court, 
that the evidence was improper. 

Carlton, Chamberlain & Co., v. Mays 
& Co., 24 

12. In the action of unlawful entry and detain- 
er prosecuted under the two hundred aud elev- 
enth, two hundred and twelfth, two hundred and 


5 


INDEX. 


14. See Instructions to Jury Nos. 1 to 3 inclu- 
sive, and 
320 

15. In an action of ejectment, when an issue 
has been regularly made, though the oath admin- 
istered to the jury, well and truly to try the issue 
joined, is sufficient, an oath, to speak the truth of 
and upon the preinises, is not objectionable. 


Gas Company v. Wheeding, 


Mercer Academy v. Rusk, 378 
16. Proof that a corporation has an estate in fee 
in land—whether upon the dissolution of the cor- 
poration, the estate would revert to the grantor or 
not—is sufficient to support a finding by the jury 
that the plaintiff has an estate in fee. 
373 
17. When, from documentary evidence and 


Idem, 





|facts not controverted, the right of a plaintiff to 


a verdict is established conclusively, an instrac- 
tion—whether it properly state the law or not— 
cannot injure the defendant, and furnishes no 


lground to reverse a judgment in favor of the 


plaintiff. 
Idem, 373 
18. See Demurrer—At Law No. 2, and 

Eliiott and Wife v. Hutchinson, 452 

19. See Evidence No. 19, and 
Dresser v. Transportation Co., 555 

20. See Evidence No. 24, and 
James & Mitchell v. Adams, 568 


21. When there has been a trial before a jury 
and a verdict, on a motion t» set aside the verdict 
and grant a new trial, because the verdict is con- 
trary to the evidence, if there be inconsistency 
all the testimony, and all the infereaces fro.n it, 
which might be drawn by a jury, without error, 
that tend to sustain the verdict, must he accepted, 
and such of the testimony, as directly cuntlicts 
with the former, should be discarded. 

584 


22. When the payee of a note, made for the 


Kimmins, use, &c., v. Wilson, 





thirteenth, two hundred and fourteenth, two 
hundred and fifteenth, two hundred and six- 
teenth, two hundred and seventeenth and two 
hundred and eighteenth sections of said chapter 
fifty it is proper that some answer or plea be en- 
tered or filed by the defendant if he appear and 
make defense. And if the justice renders judg- 
ment in favor of the plaintiff in such action and 
the defendant appeals to the circuit court, if no 
answer or plea appears by the record to have 
been entered or filed before the justice or in the 
circuit court, it is error to swear the jury “‘to try 

the matter in diffzrence between the parties.” 
Supervisors v. Ellison, 

13. See Plealing—-At Law No. 6, and 
Idem, 


308 


308 





|benefit of a company for which he is treasurer 
{transfers it to another, and an action is brought 
lin the name of the former for the benefit of the 
\latter. though on the trial the payee testifies that 
|he did not authorize the suit to be brought in his 
inane, this should not influence the verdict or 
| prevent a recovery. 


Idem, 584 

23. Where the evidence clearly proves that the 
plaintiff paid the money upon a judgment ren- 
dered against him and the defendant as co-sure- 
ties, and it appears from the f:cts and evidence 
that the circuit court ought to have given judg- 
ment for the plaintiff against the defendant for 
‘one moiety of the judgment so paid, it is error for 
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the court to find for the defendant and render| 2. In an action of debt, a plea of payment was 
judgment in his favor. jfiled in court, and issue thereon properly made 
Applegatev. Hinkson,  594\4P- At the same time the defendant, by leave of 


i > {the court, filed other pleas in writing, some of 
24. B. and C. entered into a written agreement| ,. ¢ : . I aia! 3 & . 
r 3 * , i 4 which were immaterial—no objection appearing 
which stipulated that C. agreed “to furnish the| ca 
£ ‘ |to have been made to the filing of such pleas. 
material and to do all the work of plastering at|,, J . 
é : . 2 |There does not appear to have been a motion 
B's. house on Quincy street, at full book of plas-| : ; : 
: “ * 4 : |made to reject, or demurrer, or any reply or issue 
terer’s prices, in payment of which B. agreed to} A 
: F . |made up on the pleas. In this confused state of 
furnish all material and do all of C’s. carpenter : ; : ; 
: 7 5 pleadings the parties waived a jury, andagreed to 
work at full book of carpenter prices.’’ B. filed} ; 
p é . jsubmit the case to the court. On appeal by the 
a declaration in covenant; C. demurred to the} 


Sadia 4 h ; f i pl ,| Plain. —Hetp: 
declaration and each count thereof ane | eee 
33 s<ogepicsanty ne pleac’ ‘That when the appellate court clearly sees that 
ecvenants performed. The court overruled the 2 : . . . 
ss . one of the immaterial pleas in the trial of the 
demurrer. B. and C. then entered of record in the! A 
itt vis: “Tes ith _jcause must have been considered by the court as 
cause a written agreement, viz: is agreed tha Sates , . 
= + ’ ao 5 being filed, and the matters therein plead consid- 
under the declaration, plea and accounts filed by). é rapes . 
th ti a pea ith * 'ered by the court as though it was a good piea, and 
e parties, respectively, in this case, either party}. ; 
I Ripe df I id rnb lai i who “|issue thereon made up; and that said plea and 
may give in evidence any claim, demand, pay-|,, : : 
a t-off : mi 2 ‘1 ni ide " » P®Y~) the matters therein plead must have entered into 
ment or set-off mentioned in his bill of particu- , : 
l hetl 4h: ler th Meee s _ jand affected the judgment of the court to the 
ars, whether arising under the special agreement! : : . : so : 
a 1 “ sey , *S ” ' i? te.se ‘ ag ; ie prejudice of the plaintiff, the appellate court will 
clared on or otherwise ; nti otarising under! . : 
= " 4 , snbetned a . r 7 1S “i reverse the judgment for that cause, set aside the 
he said special agree such party is {ae : : 
P * -é oan fet pe ssiicla obi — 1s0n'Y | finding of the court and direct a new trial, with 
0 be allowe iere such ¢ ts a e ay , : 
: ed therelor such amounts as he MAY /),ave to perfect the pleadings before such new 
prove as the amount, price, or value thereof, | :9) is had 
a o * | aa s “ule 
without reference to said agreement; and the de- Griffie v. McCoy, 201 
termination of any such claim, demand, payment,| 3. When a commissioner in a case of a credi- 
or set-off, in this proceeding, shali be as effectual |tor’s bill is directed by the decree of court to hear 
a bar toany future proceedings therein as if made pro f of debts against the estate of an intestate, 
in an action or suit brought specially upon them.” and there are infant defendants whose lands are 
—HELp: sought to be sold, and the commissioner reports 
That, if any error existed,in the pleadings it! debts or judgment liens against the land, it is the 
was cured by the subsequent action of the parties, duty of the court to examine the vouchers and 
when they entered into the trial agreement. evidence upon which the report is based, and see 
That it was the province of the defendant to|if they are properly proven and their existence 
stand upon the demurrer, or waive it; and hav- established befure confirming the report and di- 
ing ele ted to waive it an appellate court should|reciting a sale of the realty, whether there were 


not reverse the judgment. exceptions filed to the report or not; upon the 
Brodie v. Clator, 529) ground that there was no sufficient evidence be- 
25. See Evidence No. 28, and |fore the commissioner establishing such debts.or 


Idem, 599|judgments. And if the court confirms such re- 
|port in the absence of sufficient evidence to estab- 
lish the existence of such debts or judgmeuts, 

State v. Kyle, _711/and decrees the sale of the realty, the appellate 
PRACTICE IN APPELLATE COURT. lcuurt will reverse such decree for that reason. 
| Laidley v Kline, Admz., 218 
1. When the name of a plaintiff in a suit in} 4 geo practice--At Common Law, No. 11, and 


26. See Criminal Law No. 15, and 


equity is not stated in the bill, as required by the| Carlton, Chamberlain & Co., v. Mays - 
chancery practice before the Code of this State & Co., 245. 
took effect, or as authorized by the Code, and the} 5. See Bills of Exception No. 2, and 

defendant demurs and answers, and the court,| Commonwealth, use, &e., v. Hall, 259 


without other action on the demurrer, decrees in} 6. When a decree does nut show upon its face 
favor of the plaintiff, this Court reverses the de-|that the court heard parol evidence, given at the 
cree. But when the plaintiff, by the allegations) bar of the court, but declares thit the cause was 
and proof, shows that he is entitled to relief, this| heard upon the papers in the cause, and the “‘dep- 
court remands the cause to the circuit court with ositions of witnesaes,” the appellate court will 
leave to the plaintiff to amend his bill. If he|consider that the cause was heard as declared by 
fails to amend, the circuit court will dismiss the| the decree, and that no parol evidence was heard 


bill. Joy the court, in connection with the cause. 
Houston v. McCluney, 135 Sims v. Bank of Charleston, 274 
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7. In such case the appellate court, to ascertain 
the evidence on which the court grounded its de- 
cree, will consider that no deposition or deposi- 
tions were read by the court, except those certified 
in the record, and if the deposition or depositi ns 
disclosed by the record, as to matters of fact, do 
not sustain and authorize the decree as to such 
matters of fact, the appellate court will, for that 
cause, reverse the decree. 

Idem, 274 

8. When the record, as certified, does not con- 
tain all the depositions read by the court at the 
hearing of the cause, generally, the deficiency 
may be supplied in the appellate court by certio- 
rari before the hearing of the cause in such court. 

Idem, 274 

9. When no reference is made in the proceed- 
ings of a court of equity to the filing -f a special 
replication to a plea or answer, but the record 
shows that a general replication was filed thereto, 
geuerally, the appellate court will not regard such 
special replication as being in the cause, though 
the ceriificate of the clerk to the record states that 
it was filed in the cause. 

Idem, 274 

10. Generally, in cases where there is a real 
conflict in the testimony of witne«ses as toa ma 
terial fact directly involved in the issue, and the 
determination involves the credibility of the con- 
tradicting witnesses, the finding of the jury npon 
the fact will not be disturbed by the court; and 
such finding of the jury will not be disturbed by 
the appellate court where it has been approved by 
the court below. And in such case, where there 
is a demurrer to the evidence, and the court be- 
low, which saw and heard such contradicting 
witnesses (who are the demurrce’s witnesses) give 
their evidence, renJers judgment in favor of the 
demurree, generally the appellate court will not 
disturb such judgmeut by reversing it. 

Miller, use, &c., v. Insurance Company, 515 

11. An appellate court will not reverse the judg- 
ment of an iuferivr court, overruling a motion to 
quash the undertaking made to the sheriff, sim- 
ply beeause it appears that an undertaking was 
executed after the return day of the writ of jieri 
Jacias. 

Harwood v. Creel, 579 

12. See Practice—At Common Law No. 24, and 

Brodie v. Clator, 599 

13. See Criminal Law Nos. 2 and 4, and 

State v. Allen 680 

14. The Supreme Court of Appeals cannot, upon 
an application for the writ of prohibition, decide 
whether the circuit court erred, or not, in over- 
ruling and reversing the judgment of the county 
court ; that being a question proper on a writ of 


error. 


State v. Kyle, 711 
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PRACTICE—IN CHANCERY. 


1. It is sufficient that the record recites that the 
defendants appeared and demurred to the plain- 
tiff’s bill, the language being equivalent to its be- 
ing said, that ‘‘the bill is not sufficient in law.” 

Stewart, Admr., v. Jackson, 


29 


2. It is, generally, error to dismiss a bill merely 
for want of proper parties, if it otherwise appears 
that the plaintiff is entitled to relief. 


Idem, 29 


3. The circuit court having decreed the sale of 
intestate’s land to satisfy creditors, after an order 
of reference to ascertain the claims against the 
estate and confirmati n of commissioner's report 
of such elaims, but before the widow and admin- 
istratrix of intestate had been served with a sum- 
mons to the suit,.or appearance by her to the 
cause, it is not error for the court to set aside the 
order of reference and decree of sale and send the 
cause back to rules, for the purpose of making 
necessary parties. 


Hull v. Hamilton's Heirs, 43 
4, See Liens for Purchase Money, and 
Richards v. Fisher, 55 


5. See Necessary Parties in Suits in Chancery 
No. 3, and 
95 

6. When the evidence in behalf of a plaintiff in 
equity is sufficient to establish his claim, but the 
ce unter evidence adduced by the defendant im- 
peaches and contradicts it, and there is such con- 
flict that the court cannot decide the question of 
fact satisfactorily, it directs an issue. 


Nease v. Capehart, Exor., 


Iden, 95 
7. See Practice in Appellate Court No. 1, and 
Houston v. MeCluney, 135 


See Necessary Parties to Suits in Chancery Nos. 

4 and 5, and 

Hedrici’s Admr , v. Hopkins, 167 

9. See Bills of Review Nos. 1 to 8 inclusive, and 
Nichols v. Heirs of Nichols, 174 


10. See Necessary Parties to Suits in Chancery 
| No. 6, and 


Nichols v. Heirs of Nichols, 174 
11. The fifty-ninth section of chapter one hun- 
dred and twenty-five of the (ode of West Vir- 
vinia applies as well to answers to bills filed p:ior 
to the time the Code took eflect, in the causes then 
pending and undetermined, as to answers filed 
subsequent to the time the Code took effect ; al- 
though said section lessens the force and effect of 

an answer, as evidence in the cause. 
Idem, 174 


12. Where the court overrules a demurrer to a 
bill there should be a rule upon the defendant to 

















i | 
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answer the bill, before a decree is taken against! ment of money by one party to another, when no 
him for the relief prayed in the bill. jsuch relief is sought or desired, and the proper 
Idem, 174! parties are not all before the court. 

13. A court of equity, under the provisions of; Idem, 249 
the thirtieth section of chapter one hundred and| 20 It is premature and erroneous to decree an 
twenty-five of the said code, on overruling a de-| account to be taken of money received by a de- 
murrer to a bill, is not authorized to decree against|ceased party, when his personal representative is 
the defendant demurring, jor the relief prayed for| not before the court, upon proper process. 
in the bill until the court shall first have made a} 


| 
P | Idem, 249 
rule upon the defendant to answer the bill, fixing) St. A couse te chancery ta eich abeieeeiaiinn 
: a = | 21. A cause shancery yhic ‘ 
therein a day within, or on which, the answer) 


d lis sued out and served upon a garnishee, who is a 
shall be filed. , P i 
919, defendant, must be proceeded in, governed and 
|determined according to the rules and principles 
jgoverning courts of chancery, in the absence of 
legislation to the contrary. 
Sims v Bank of Charleston, 274 


Pecks v. Chambers, 

14. In decreeing the sale of realty to satisfy a 
judgment lien, the decree should give a day to 
the defendant to redeem the property by paying} 
the a: ount charged upon it. 
Idem, 210| 22. See Practice in Appellate Court Nos. 6 to 9, 


15. See Settlement of Estates Nos. 2 and 6, ang inclusive, and e 

Laidley v. Kline, Admz., 218 | Sims vy. Bank of Chardeston, 274 

ey Vv. a r 218 | 
: : : . | 98. See Guardians N ? 

16. The thirty-sixth section of chapter one hun-| 23: See Guardians No. 1, and 
dred and twenty-five of the Code, so far as it re-| Burdett, Guard., v. Gain, Admr., 282 
lates to taking material allegations of a bill, or} 24 Acause may be re-heard upon a petition 
material allegations of new matter in ab answer) presented before the term has passed in which the 
constituting a claim for affirmative relief, as true, | final decree was pronounced, but not afterwards, 
should not be applied strictly, if at all, to the an-| except by bill of review. 
swers of infant defendants by guardian, ad litem. 


Carper v. Hawkins 291 
Laidley v. Kline, Admz., 218) ? aro 


ae i | 25. See Partners and Partnership Nos. 2 and 
17. See Practice in Appellate Court No. 3, and| snd - — a il 
Laidley v. Kline, Admz., 218) 


| Carper v. Hlawkins, 291 

18. T. D. and others file a bill, alleging that cer-; 26, Where a bill is filed by one partner against 
tain parties, therein named, were the owners of *) the other, after dissolution, for a settlement of the 
tract of land, as the heiis at law of M. A., and/partuership and partuership accounts, and an or- 
pray that the same may be sold, as incapable of|der of reference is made in the cause to a com- 
partition, and a sale is accordingly made. More! missioner for that purpose, and the commissioner 
than six years afterwards the same parties file an makes his report, to which no exceptions are 





amended bill, alleging that the same parties ow.. 
said land as the devisees of L. A., and notas heirs 
at law of M. A., as alleged in their original bill 
--the amounts of their interesis being somewhat 
different—-and pray that the sale may not be con- 
firmed. The purchaser in the meantime, although 
the sale had not been reported and confirmed, had 
taken possession of said land, and made valuable 
improvements, und paid the whole or a large 
part of the purchase money.--HELD : 

That the fact, if such it be, that the same par- 
ties own the land as devisees, and not as heirs at! 
law, is no sufficient objection to confirming the 
sale, there being no other objection made, or 
shown thereto, and as the proceeds of sale can be 
distributed among the parties in interest, in the 
proportion in which they hold said land as de- 
visees. 

Donahoe v. Fackler, 249 

19. It is premature and erroneous to adjudicate, 
and decide questions which are not properly 


presented in the pleadings, and to decree the pay-| 





filed, and the court confirms the report and makes 
a personal decree in faver of one partner against 
the other for the payment of money, it is com- 
petent, upon a petition fora re-hearing, filed by 
the partner against whom such decree is made, 
during the same term, upon a proper case made 
out, for the court to set aside such decree and re- 
commit the report for further account, especially 
where the court sees that justice and equity, es 
between the parties, requires such proceedings. 
Carper v. Hawkins, 291 
27. As a matter of practice, a special receiver, 
to whom money is directed to be paid by a decree 
in a cause, should be required to give bond with 
approved personal security, with proper condi- 
tions, in a penalty tixed by the court, before heis 
authorized to receive such money. or any part 


thereof. 
Idem, 291 


28. See Necessary Parties toa Suit in Chancery 


No. 8, aud 
Wyatt v. Simpson, 394 
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29. A. executes his note to B. for an amourt 
three or four times greater than is due and owing 
from A. to B., and executes a deed of trust on a 
certain tract of land to secure its payment—this 
tract of land being all the visible real estate own- 
ed by A. at that time. Ata sale, made under the 
deed of trust, B becomes the purchaser of the 
land at less than its real value. Upon these facts 
being alleged in a bill filed by subsequent judg- 
ment creditors of A., and who were also creditors 
at the time of the execution of the deed, and be- 
ing sustained by the evidence—HELD: 

That it is error to dismiss the bill, without an 
inquiry being first directed to ascertain the true 
amount due from A. to B. at the time of the sale, 
as wellas of the value of the land, with the view 
of determining the proper mode and measure of 
relief to which the plaintiffs may be entitled, as 
connected with said deed of trust and sale. 

Smoot v. Newberry, 400 
30. See Injunctions No. 5, and 
Frank & Co. v. Brunnemann, 462 
. See Demurrer—In Chancery Nos. 5 and 6, 
Idem, 462 
. See Trustees and Trust Deeds No. 3, and 
Applegate v. Hinkson, 


32 
59 
33. An order directing a special commissioner to 
pay acertain sum of money,to general creditors 
according to priorities, “if any there be; not de- 
signating the creditors, the sum or pro rata sum 
they are entitled to, is an interlocutory order, and 
the court pronouncing the order has the right to 
retain the cause for a future direct action upon all 
matters that the iaterest and convenience of the 
parties, and the very justice of the case requires 
Butler vy. Butler's Admr., 674 


PRACTICE IN CRIMINAL CASES. 


1. See Criminal Law No. 4, and 
State v. Allen, 
2. See Criminal Law Nos. 6, 8 and 9, and 
State v. Strauder, 636 
3. See Criminal Law Nos. 19, 20, 21, 22, 23, 24, 

25, 26, 30, 31 and 32, and 
Slate v. Abbott, 741 
PRELIMINARY EXAMINATIONS IN CASES 
OF FELONY. 


1. See Criminal Law No. 9, and 
State v. Strauder, 
2. See Criminal Law Nos. 19 and 20, and 
State v. Abbott, 741 


PRESENTMENT OF CHECK FOR PAYMENT 


686 


1. J. and others are indebted to C. in the sum 
of $535, besides some accrued interest, due by 
note which is past due. The debt is for money 


INDEX. 


680) 


loaned for the use of a Masonic Ledge. J. is the 
secretary. J.,on the evening of Wednesday, the 
22 day of February, 1871, about supper time, 
at C.’s house, by arrangement between J. and C, 
made and delivered to C. his cheek in these words, 
viz: *‘No. ——, Wheeling, 22d February, 1371. 
Wheeling Savings Institution.—Pay to Dr. John 
H. Cox or order five hundred and thirty-five dol- 
lars ($535.00) Masonic money. 58. 3. JAcoB, See.” 
J. at the time had the $535.00 deposited in the said 
Institution, and the Institution was in the city of 
Wheeling. C. resided about fifteen miles from 
Wheeling, and his nearest and usual postoffice, as 
well as that of J., was at West Liberty. The 
postoffice was about three or four miles from C.’s. 
The mail from said postoffice to Wheeling was but 
tri-weekly, closing at said postoffice at seven and 
a-half o’clock A. M., and leaving for Wheeling at 
eight o’clock a. M. on Tuesday, Thursday and 
Saturday, and arriving at Wheeling between 
eleven and twelve o’clock at noon; at no time 
later than twelve noon. The said Institution was 
in fact insolvent at and before the said 22d of 
February, but continued to pay its depositors un- 
til Saturday, the 25th of February, 1871, and until 
about noon of that day, when it failed, and ceased 





,|Payment and closed its doors before the close of 


banking hours; and on the same evening it made 
a general assignment of its assets to an assignee in 
trust for the benefit of its creditors. -HeLp: 
That it was not the duty of C. to mail the 
}check to his agent or banker at Wheeling for pre- 
sentment on the day he received the check. 
Cox v. Boone, 500 
2. That it was not the duty of C. to mail said 
check before seven and a-half o’clock of the 23d 
jof February, 1871, that being an unreasonable 
jhour at that season of th» year according to the 
facts proven and stated in the opinion of the court. 
Idem, 500 
3. The said Institution having failed and closed 
lits doors about twelve o’clock at noon on Satur- 
lay, C. was not bound to present, or cause the 
check to be presented, to the bank on Saturday 
before it failed and closed, and it cannot be said 
jthat C. was guilty of negligence or unreasonable 
delay in not so doing. 
| Idem, 500 
4. J. was not prejudiced because the check was 
jnot sent by the Saturday morning mail, because 
jif it had been C.’s agent or banker would most 
|probably not have received it before the Institu- 
tion failed and closed; and if he had received it, 
jhe was not bound to present it before twelve 
jo’clock of that day, but might have done so at 
any time before the close of regular banking hours 
on that day, and perhaps the next secular day 
(Monday.) 





Idem, 500 
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5. C. was not bound to send the check for pre-, REDEMPTION OF LANDS. 
sentment by post, and not having done so, he was! 
at liberty to present, or cause the same to be pre-| 
sented, in any other mode convenient, within the 

ime allowed by post, and the Institution having 
tnllea and ph ie doors before that time expire ecessary oe, ee ee eee 
|\difference is such as might result from different 


ed, and the money become lost in whole or part} 


aoe 5 |modes of calculation, and is too trivial in : nt 
by reason of such failure, it cannot be held that} . oe ae iol in amow 


a : \to invali >a transacti is che 4 
C. was guilty of unreasonable delay, and that the] “ Sa TERNS CentER € ae — 
money was lost by his neyligence. oon: Coes 7 
8 i 500; 2- The provision of law that the recorder shall 
F jgive to the owner, who pays money for redemp- 
6. It cant e he he < was, be = . < ‘ 

i. qoment be hold “ the snerk ¥ it manor \tion, a duplicate receipt, and file one of such re- 
the circumstances, received by C. in satisfaction} . aps 4 oe 5 ‘ 
pS ik Ey a alle agli pc be|°eiPts in his office, is merely directory, and a fail- 

2 ; 2 jure to file the duplicate does not invalidate the 
held, in the absence of an agreement to the COR | eden wen 
trary, is, that the check was received by C. as a| ~ I ‘ 
conditional payment or collateral security, to be a 
payment or satisfaction for the amount thereof if} 
paid or lost by the negligence of C. 


1. The owner of land sold for non-payment of 
taxes, pays to the recorder $5.99, when it is said 
he ought to have paid $6.04 as the true amount 


Idem, 394 
3. See Equitable Jurisdiction No. 6, and 
Idem, 394 


| 

Idem, 500 RE-HEARING OF SUITS. 
| 
| 


PRESUMPTIONS. See Practice--In Chancery No. 24, and 


See Evidence No. 9, and Carper v. Hawkins, 291 
i Cockerell v. Nichols, 159) REPORT OF STATUTES. 


| 
PRIORITY OF PAYMENT. See Constitutional Law Nos. 8, 9, 10 and 11, and 
See Settlement of Estates No. 4, and Shields and Preston v. Bennett, Auditor, 74 


Taidley v. Kline, Adme., =15| RESCISSION OF CONTRACTS FOR SALES 


PRIORITY. | OF LAND. 
See Settlement of Estates No. 8, and | 1. See Sales of La. in Gross Nos. 3 and 4, and 
Laidley v. Kline, Admz., 218 Western M. & | Co. v. Peytona Cannel 
Coal Co., 406 


PROCEEDING BY ta iain I! 2. When the purchaser has sold and conveyed 

|the land to another, fora valuable consideration, 

1. A proceeding by attachment has the effect of without notice of the mistake as to the quantity, 

asuit in equity to enforce a trust or lien, and the right of the first vendor to a rescission of the 

binds only the parties to the proceeding, rather! 36 and conveyance made by him, is extinguish- 

than the effect of a proceeding in rem, without ed; unless there be such mistake in the last sale 

specified parties, to which, however, all persons! ang conveyance, made under such circumstances, 

Res Teme panteen. Houston v. MeClunes 135 that the vendor in that sale is entitled to a rescis- 

2, See Practice—In pre No. - pe . sion ; when, perhaps, the first vendor having such 

Chie: Sak oo Charleston, 274) right against the latter vendor, may be substi- 

i tuted to his right against the purchaser from him. 

PROHIBITION. } Idem, 406 

See Practice in Appellate Court No. 14, and 3. When a debtor conveys land to a trustee to 

State v. Kyle, 711\secure the payment of debts, no definite price is 

|fixed, and so the estimated quantity of the land 

isnot an element in the fixation of the price. 

|Consequently, excess in the actual quantity of the 

(land, cannot entitle the grantor in trust to a res- 

See Pleading—At Law, Nos. 7,8,9 andl} ndjcission of the conveyance, or compensation for 
Simmons v. Insurance Company, 74| the excess. 

| Idem, 406 

PURCHASERS FOR VALUABLE CONSIDER-| 4. The existence of antecedent debts isa valu- 


PROVISO CONDITION SUBSEQUENT OR 
EXCEPLION—WHEN NECESSARY TO 
STATE SAME IN DECLARATION, 


ATION. lable consideration for the conveyance or assign- 
= as 5 os +, {me if erty see vayment of the 
See Rescission of Contracts for Sales of Land No.|™ent of property to secure the payment of t 

4. and |debts, and the trustee and creditors are purchas- 
? . . . 
Western M. & M. Co. v. Peytona Cannel ers for a valuable consideration. 


Coat Co., 406 Idem, 406 
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5, Then, in such case, the trustees and creditors 
are not, in any manner, liable to the grantor in 
trust, on account of mistake in quantity, and the 
grantor has no right against them to rescission or 
compensation, to which his vendor may be sub- 
stituted; and any right that while the original 
purchaser owned the land his vendor may have 
had, to a recission of the sale and convevance, is 
extinguished unless the trustee and creditors—or 
at any rate the latter—had notice of the mistake 
from which the right of the original vendor 
emanated. 


Idem, 406 


6. See Possession of Land—What Evidence of, 
and 


Idem, 406 


7. By deed dated the 3ist day of March, 1851, P. 
granted to the V. C. C. Company, a corporation, a 
tract of land, described as six thousand one hun- 
dred and twenty-three acres, containing extensive 
beds of cannel coal, at the price of $150,000, part 
in cash and part in stock, the actual value of which 
may have been more or Jess than its nominal 
value. 
mentioned was the actual quantity of the land; 
but in fact it contained about six thousand nine 
hundred and seventy-three acres, about eight 
hundred and fifty more than was estimated. The 
Vv. C. C. Company made large improvements on 
and off the land, intended to facilitate the remov- 
al and transportation of its products. On the 6th 
day of September, 1859, the V. C. C. Company 
granted the land (except a part previously con- 
veyed) to S. and B., trustees, to secure the pay- 
ment of antecedent debits to several creditors. At 
this time none of the parties had discovered the 
mistake as to the quantity. The W. M. & M. 
Company, a corporation, claimed that whatever 
right P. had in or relative to the land, passed to 
it. In the spring of the year 1860, the parties dis- 
covered the mistake as to the quantity of the 
land, but the W. M. & M. Company made no de- 
mand or election to rescind the sale or convey- 
ance. On the 25th day of September, 1865, S. & 
B. trustees, sold and granted the land to J. B.S. 
at the price of $35,000-—a sum but little morethan 
necessary to pay the deb‘s secured. The pur- 
chase, it seems, was for the benefit of A. and oth- 
ers, Some of whom were stockholders in the V. C. 
C. Company, but others of whom were not. On 
the 23d day of December, in the same year, J. B. 
8. granted the tract of land purchased by, and 
granted to him, to A. and others. On the 24th 
day of March, 1966, the W. M. & M. Company 
caused a summons in chancery to be issued 
against the V. C. C. Company, and in May of the 
same year filed a bill against the latter company, 
and it being assumed that A. and others had 


* 


The party supposed the number of acres! 


INDEX. 


transferred an interest in the land to the P. C. C. 
Company, in the summer of the year 1867, 
amended the bill so as to make that company a 
party. The.plaintiff, in these bills, alleged that 
there was an excess in the quantity of theland gran- 
ted by P. to the V. C. C. Company, but did not al- 
lege that either that company or the trustees or 
creditors, at the time of the conveyance in trust, 
had any knowledge of any excess, or that the V. 
\C. C. Company, in any way, received or realized 
janything more for the land than if there had been 
no such excess, or any other matter that might 
jentitle the V. C. C. Company to recover against 
jany perron, whomsoever, or subject to its imme- 
diate grantee, or any one claiming through him, 
to a rescission or compensation; and did not allege 
or indicate on the part of the W. M. & M. Com- 
pany, any election or desire fora rescission, or 
any readiness to refund any money paid for the 
land, or to pay for any improvements made 
thereon; but the plaintiff alleged a mistake in 
the deed, as to one of the lines--an allegation not 
sustained--and sought a conveyance of that part 
jof the land granted by the alleged mistake. Un- 
der such circumstances, and after such lapse of 
time from the sale and conveyance, and from the 
| discovery of the mistake, befure the commence- 
|ment of proceedings, and upon such pleadings, it 
lis not proper to decree a rescission of the sale or 
|convey ance or compensation for excess of quan- 
| tity. 

Western M. & M. Co. v. Peytona Cannel 








Coal Co., 406 
RES GESTAE. 
See Criminal Law No. 22, and 
State v. Abboti, 741 
RENEWAL OF DECREES IN APPELLATE 
COURT. 
See Practice in Appellate Court No. 3, and 
Laidley v. Kline, Admz., 218 
REVIVAL OF SUITS. 
fee Wills No. 5, and 
Bell's Admr. v. Humphrey, 1 
RULES TO ANSWER. 
1. See Practice—In Chancery No. 12, and 
Nichols v. Heirs of Nicho?s, 174 
2. See Practice—In Chancery No. 13, and 
Pecks vy. Ghambers, 210: 
SALES OF LAND IN GROSS. 
1, When a tract or parcel of land is sold asa whole, 
or in gross, and not asa specified quantity, or by 





ithe acre, the parties are not entitled to any relicf,. 
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either for any excess or deficiency, which may be 
subsequently discovered in the quantity of said 
land. 
Gillilan, Exor., v. Hinkle, 262 
2. In Virginia and West Virginia, generally, 
when a person has sold and conveyed a tract of 
laid, described as containing a definite quantity, 
at a specified price, it is presumed that the esti- 
mated quantity was believed to be substantially 
correct, within five per cent. of exact accuracy ; 
that it constituted a material element in the de- 
termination of the price; and that unless it ap- 
pear that considerable uncertainty or actual risk, 
as to the quantity, was contemplated or intended; 
if in fact the quantity is afterwards ascertained 
to be mater a'ly less,and the purchaser properly as- 
serts his right, in a reasonable time and under 
reasonable circumstances, a court of equity will 
grant him relief, though the sale be not by the 
acre, but by the tract in gross, this, neverthe- 
less, is now the rule of decision. But in many, 
perhaps in most cases of sales by trustees and 
other fiduciaries or officers, it may be different. 
When there has been such a sale and conveyance 
as has been just described, and, subsequently, an 
excess of quantity is discovered, if upon no higher 
principle, at least upon that of mutuality of right 
between the vendor and the vendee, the former, as 
well as the latter, should have redress. 


Western M. & M. Co., v. Peytona Cannel 

Coal Co., 406 

3. Because the parties have acted in material 
mistake as to the quantity that the tract of land 
sold contained, and so the vendor has agreed to 
take for the tract a price that, if he had known 
the quantity, he would not have taken, when 
there are no suflicient counteracting cirenm- 
stances, the court will rescind the contract unless 
the purchaser will voluntarily do what appears to 


purchaser. Though, perhaps, if it should clearly 
appear that the bargain was so advantageous to 
the purchaser, that, if the option of rescission 
or compensation remained with him, he would 
elect the latter, the court might compel him to 
pay the compensation. 

Idem, 406 


SETTLEMENT OF ACCOUNTS—EVIDENCE 
OF. 

R., an administrator, signs and delivers to B.a 
receipt for acertain sum of money, reciting that 
it is in full payment of all sums due his intestate, 
as per statement thereto attached ; this statement 
shows the whole amount due the intestate’s es- 
tate, subject to a credit of $324, paid to intestate’s 
widow by B., after intestate’s death; this credi 
(after deducting a small sum for error) with the 
amount stated in the body of the receipt, makes 
up the whole amount due intestate’s estate.— 
HELD: 
| That this receipt, in connection with the other 
jevidence in the cause, not being impeached for 
mistake, error or fraud, is evidence of a settle- 
ment of accounts between the parties, and is a 
ratification and acceptance of the payments 
claimed as credits in said receipts. 

Ruby, Admr., v. Railroad Company, 269 


SETTLEMENT OF ESTATES. 


1. Generally, the personal assets of an intestate, 
so far as they have not been administered, should 
be administered under the direction of the court, 
and applied to the payment of the debts of the 
intestate, and in relief of the realty which de- 
scended to the legal heir in a suit or proceeding, 
to subject the realty to the payiment of the debts 
of the decedent. 

Laidley v. Kline, Admz., 218 





| 2. Although, under the legislation of this State, 


be just. But the vendor having sold and ope contained in the code, real as well as personal 


veyed the entire tract, though supposed to con- 


estate is made subject to the payment of the just 





tain a less quantity than in fact it did, and so/debts of the intestate, still the realty which de- 
having conferred on the purchaser an absolute |scended to the heir should not be decreed to be 
estate at law, the former should be content to.ake|sold for the payment of judgment liens until re- 
an additional sum proportionate to the price paid|sort is first had to the personal estate, so far as 
or agreed to be paid, as the excess of quantity is|/practicable, and without producing unreasonable 
to the estimated quantity of the tract. delay. 
Idem, 406) Idem, 218 
4. The purchaser ought to have the atten. 3. The real estate of an intestate in ho wise, and 
whether he will submit to a rescission of the sale|!F 20 purpose, goes into the possession eed control 
or conveyance, or pay the additional sseniiltain the administrator, but the‘ legal title to the 
ate price for the excess. But, in as much 1s the|S2me descends directly to the legal heirs, subject, 
vendor’s primary right is to a rescission, subject, \°f course, to the just debts of the intestate, in 80 
however, to the qualification just stated, it would |{t at least at the personalty falls short of paying 
seem that, when by the vendor’s act or negligence, | the same. 
or without the fault of the purchaser, the ven- Idem, 218 
dor’s right to a rescission is extinguished, he can| 4. A judgment obtained during the life of an 
no longer be entitled to compensation, against the! intestate is a lien upon his lands in the hands of 


102 


























| 
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his heirs for the payment thereof, and is entitled| 
to priority of payment out of the proceeds of the) 
sale thereof over a simple contract creditor, who) 
acquired no equal or superior lien for his debt 
upon the realty during the life of the debtor. 
Idem, 218) 
5. A judgment obtained by a creditor santents 
the administrator is not a judgment lien on the 
realty of the intestate. 


Idem, 218 


6. Generally the court should not decree the 
sale of the realty of an intestate to pay debts or 
judgment liens before the accounts of the admin- 
istrator have been settled and the unadministered 
assets ascertained. 

Idem, 218 

7. Unless the widow of the intestate elects, in a 
a proper manner, to take the value of her dower 
in the real estate which her husband owned at 
his death, her dower should be assigned to her in 
the realty before sale thereof for the payment of 
the intestate’s debts. 

218 

8. There being no privity between the personal 
representative and the party to whom the real es- 
tate has descended or been devised, a judgment 
against such personal representative is not even 
prima facie evidence against the heir or devisee. 

Idem, 218 


SHERIFFS—WHEN PAYMENTS TO VALID. 


See Evidence No. 8, and 
Cockerell vy. Nichols, 159 


SPECIAL RECEIVERS—WHEN REQUIRED 
TO GIVE BOND. 


See Practice—In Chancery No. 27, and 
' Carper v. Hawkins, 

SPECULATIVE DAMAGES. 
See Damages—Recovery of for Breach of Con- 


tract Nos. 1, 2 and 3, and 
James & Mitchell v. Adams, 


Idem, 


568 


STATEMENTS, ACTS OR ACQUIESCENCE OF 
OWNER OR CLAIMANT OF LAND—WHEN 
HE IS ESTOPPED BY THEM. 


See Owners of Co-terminous Tracts of Land— 
Duties and Powers of—No. 4, and 
Western M. & M. Go. v. Peytona Cannel 
Coal Go., 


STATUTE OF LIMITATIONS. 


1. Whether the time that would bar an action 
of ejectment for the recovery of land, or a verbal 
contract for the payment of money or for dam- 
ages for an injury, elapsed before the discovery of 
an excess in the quantity of the land sold and 


406 


INDEX. 


291) 


conveyed, would bar a suit in equity for the re- 
scission of the contract or for compensation for 
the excess, or not, it may properly be asserted 
that if the vendor does not bring his suit within 
such time after the sale and conveyance, he must 
make his election and demand, or bring his suit 
within a reasonable time after the discovery of 
the mistake. He is not entitied to the time from 
the sale and conveyance to the discovery of the 
mistake, and the additional time thereafter that 
would bar an action, within which to bring his 
suit. 

Western M. & M. Co. v. Peytona Cannel 

Coal Co., 406 


STATUTES REFERRED TO, CONSTRUED OR 
EXPLAINED. 


1. Section 59, chapter 125, Code of West Vir- 
ginia, cited and applied, in Practice —In Chancery 
No. 11, and 

Nichols v. Heirs of Nichols, 174 

2. Section 1, chapter 142, Code of West Vir- 
ginia, explained in Undertakings on Executions 
No. 1, and 

Wallace v. McCarty, 193 

8. Section 36, chapter 125,”Code of West Vir- 
ginia, applied in Practice—In Chancery No. 66, 
and 

Taidley v. Kline, Admx., 218 

4. Sections 211, 212, 213, 214, 215, 216, 217 and 
218 of chapter 50, of the Code of West Virginia, 
referred to in 

Supervisors v. Ellison, 308 
5. “An Act to incorporate the Wheeling Gas 
Company, passed by the General Assembly of 
| Virginia March 18, 1850,’’ construed in 
} Gas Company v. Wheeling, 220 

6. Section 20, chapter 90 of the C.de «of West 
Virginia, referred,to in 





Idem, 520 
7. Section 2, chapter 75, of the Code of West 
Virginia, referred to and explained in 


Mayes v. Ruffners, 384 


8. The provisions of the law providing for re- 
ceipts for payments in redemption of lands, con- 
strued in 

Wyatt v. Simpson, 394 

9. Section 53, chapter 125, Code of West Vir- 
ginia, referred to in ‘Final Judgment’””—Meaning 
of, and 

Elliott and Wife v. Hutchinson, 452 

10. Section 46, chapter 125, Code of West Vir- 
ginia, referred to in ‘‘Final Judgment’’—Mean- 
ing of, and 

Iilem, 452 

11. The act passed February 20, 1875, entitled, 

‘An Act to remove the Seat of Government tem- 














porarily to Wheeling,’ construed and declared 
constitutional, in Constitutional Law No. 28, and 

John Slack, Sr., et als., vy. John J. Jacob 
etals., 612 


12. Sections 2 and 5 of chapter 75 of the Code 
of West Virginia, construed in Mechanics’ Liens 
No. 5, and 

McKnight & Bro., v. Washington, 666 
13. Section 3, chapter 160 of the Code of West 
Virginia, referred to in 
State v. AdZen, 680 
and 
State v. Fitzpatrick, 707 

14. The act passed April 3, 1873, entitled, ‘“‘An 
Act providing for the examination of persons 
charged with felony before the county court,” 
declared constitutional, valid and binding in 
686 

14. Section 1, chapter 99 of the Acts of the Leg- 
islature of 1872, section 7 of same chapter, and| 
section 1 of chapter 32 of the Code of West Vir- 
ginia explained in 


State v. Strauder, 


State v. Cain, 720 


15. See Criminal Law No. 19, and ! 


INDEX. 


SURVEYS. 


See Deeds Nos. 4 to 9 inclusive, and 
Western M: & M. Co. v. Peytona Canned 


Coal Co., 406 
SURVIVING PARTNERS. 
See Partners and Partnership No. 1, and 
Carlton, Chamberlain & Co., v. Mays 
& Co., 245 


TITLE OF ACTS OF THE LEGISLATURE. 


See Constitutional Law Nos. 1 to 80 inclusive, 


and 


Shields and Preston v. Bennett, Auditor, 74 


TRUSTS AND TRUSTEES. 


1. When adebtor has conveyed land toa trus- 
tee to secure a debt, and afterwards another per- 
son and the debtor agree that the former shall 
purchase the land and hold it as asecurity for the 
purchase money he pays, and accordingly the 
debtor acquiesces and the other purchases the 
land, the transaction constitutes a trust which a 
court of equity will enforce. 


Nease v. Capehart, Exors., 9% 

2. See Limitations as against Express Trusts 
No. 1, and 

Idem, 95 





State v. Abbott, 741 

SUBMISSION TO ARBITRATION. 

1. See Arbitration and Awards No. 1, and 
Austin v. Glark and Crump, 236 


2. See Arbitration and Award Nos. 2 to 5, 


in-| 
clusive, and 


Gas Company v. Wheeding, 320 


SUBROGATION. 


| 
See Rescission of Contracts for Sales of Lands! 
Nos. 2 and 5, and 


Western M. & M. Company v. Peytona Can- 
nel Coad Company, 


SURETY. 


1. A surety who, without fault attributable to 


himself, pays the debt of his principal, has the! 
right to demand reimbursement from his prin-| 


The payment must be considered, in this pro- 


cipal. 


Butler v. Butler’s Admr., 674 


2. The surety is not entitled to recover from his! 


principal a greater amount than he has paid for 

him, but is entitled to interest on that amount 

from the date of payment, and necessary costs. 
Idem, 674 


3. If the surety pays the debt of his principal 
in depreciated currency, the general rule is, that 
he can demand from his principal only the value 
of that currency at the time of payment, and the 
criterion of that value is the market value. 

Idem, 


674 





| 


8. See Rescission of Contracts for Sales of Lands 


| Nos. 3, 4 and 5, and 


Western M. & M. Co. v. Peytona Cannel 


Coal Co., 406 


4. G., as trustee for J. H., received from L., 
$872.50, part of the proceeds for thirty-seven and 
one-half acres of land conveyed to L. by said 
trustee and treated the said sum as pari of the 


\effects of said J. H., and charged himself there- 
406 


| 
| 


with in his account with the trust estate of said 
J. H., asa part of $1492.50 with which he charged 
himself in that account as being realized upon the 
sale of the saw mill, and paid the said $1,492.50, 
as trustee to J. H., to one Gist, as the fund and in 
behalf of said J. H..—HELD: 


iceeding, as having been made on behalf of said J. 
|H., principa! debtor, and not on behalf of defend- 
jant; without prejudice, however, tothe right of 
\defendant, or others having proper claim, to insti- 
| vate proper proceedings against said trustee for 
\misapplication of the $872.50, if misapplied; and 
\without prejudice to defendant, or other 
|party having right to institute proper pro- 
jceedings to set aside the sale and convey- 
sone of the thirty-seven and one-half acres 
made by said trustee to Martha Lowry, May 28, 
|1864; or the sale made to Martin Lowry, or th 
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sale and conveyance from Naylor and the Apple- 
gates to Martha Lowry of May 28, 1864; and also 
any proceedings had or based upon either of the 
deeds of trust executed by J. Hinkson and wife to 
said trustee, and defendant and wife to said 
trustee, in which they may show themselves 
entitled to redress. 
Applegate v. Hinkson, 594 
5. All the parties in interest, not heing before 
the court, it is not proper, in this case, to under- 
take to settle the rights of the defendant to the 


$872.50. 


Idem, 594 


UNDERTAKINGS ON EXECUTIONS. 


1. Where an undertaking taken by an officer 
under the provisions of the first section of chap- 
ter one hundred and forty-two of the Code of 
West Virginia, of 1868, shows upon its face that 
the fieri facias Was levied upon various articles of 
personal property which were valued by the ofli- 
cer, in the aggregate, at $626, and that the day 
fixed in the undertaking for the delivery of a 
large part of said property had passed at the exe- 
cution of the undertaking—the undertaking is 
not good, under the provisions of said chapter of 
said Code, but is materially defective and irregu- 
lar. And in acase, upon notice of motion for judg- 
ment upon such undertaking, under said chapter, 
it is competent for the court to quash such under- 
taking, on motion of the defendants. 

Wallace v. McCarty, 193 

2. It is error for the court to refuse to quash 
such undertaking and proceed to give judgment 
thereon against the defendants for $626, the value 
of the property stated in the undertaking. 

Idem, 193 


UNLAWFUL ENTRY AND DETAINER. 


1. A party claiming a town lot, under an exec- 
utory contract, can not maintain an action or pro- 
ceeding of unlawful entry and detaiuer under the 
two hundred and eleventh section of chapter fifty 
of the Code against his vendor or his alienee, who 
has the legal title, where the eutry was without 
force, and made under claim of right to the pos- 
session and where such party was notin the actual 
possession of the lot when the entry was made. 
Supervisors v. Ellison, 308 

. See Pleading—At Law Nos. 4, 5 and 6, and 
Idem, 308 

. See Practice--At Common Law No. 12, and 
Iilem, 308 


bo 


VARIANCE. 
. See Practice—At Common Law No. 3, and 
Thompson's Exors., for, &c., v. Boggs, 63 
. See Pleading--At Law Nos, 10, 11 and 12, and 
Simmons v. Insurance Co., . 474 


_ 
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3. See Pleading—At Law Nos. 15, 16.and 17, and 


James & Mitchell v. Adams, 568 
4. See Criminal Law No. 12, and 
State v." Fitzpatrick, 707 
WIDOW. 
See Settlement of Estates No. 7, and 
Laidley v. Kline, Admz., 218 


WILLS. 


Henry Bell, a resident of the county of Ohio, 
during his lifetime, made and published, in due 
|form of law, his last will, which isin these words, 
to-wit: 

“In the name of God, Amen: I, Henry Bell, 
of Ohio county, and State of Virginia, being of 
sound mind and memory, do make and publish 
this, my last will and testament : 

Item First—I direct that all my just debts and 
funeral expenses be paid so soon after u.y dece ise 
as possible, out of the first moneys which shall 
come into the hands of my executors, from any 
portion of my estate ordered to be sold, real or 
personal. I alsodirect that a valuation or ap- 
praisement be made of all my personal estate, by 
three judicious neighbors, und, afte: being signed 
with their names, that a copy of the same be 
given toeach of my executors. 

Item Second—I will that all my personal estate, 
except my household and kitchen furniture, shall 
be sold at public auction, on a reasonable credit, 
immediately after the expiration of Thomas 
Creighton’s lease, which will expirein September, 
1840 ; the net proceeds of which, my personal 
estate aforesaid, as ordered to be sold, I will and 
give tomy wife and children, share and share 
alike, the share of each child to be applied to the 
education thereof, under the direction of my ex- 
ecutors. 

Jiem Third—I give and bequeath unto my wife 
all my household and kitchen furniture, for her 
own use. 

tem Fourth—Itis my will and intention that 
all the real estate of which I shall die possessed or 
entitled to have, in law orequity, except my farm 
on which I reside, shall be sold by my executors, 
or the survivor of them, or the one qualifying 
and undertaking to act, for a fair and reasonable 
value, getting always the most that can be got; 
to be sold on a credit by installments; as is usual 
in such cases, and to effectuate this, my intention, 
I give and devise all my real estate to which I 
may die entitled, as aforesaid, (except my home 
farm on which I reside,) to my executors, or to 
the survivor, and if both do not qualify and un- 
dertake to act, as my executors, to the o.e so 
qualifying and undertaking to act, with full pow- 
er and authority to sell and dispose of the same 
as fully as-E would do if living. 




















diem Fifth—I give and bequeath the said farm, 
en which I now reside, to my only son Moses and 
his heirs, provided my wife should not have an- 
other sou by me; butif she has another son by 
me, born alive, whether before or after my death, 
then I will and devise the said howe farm on 
which I now live, together with the piece or par- 
cel of land I bought of Mary Hosack, and which 
Mary Husack now occupies, to my son Moses, and 
such other sun as my wife may have by me before 
or after my death, to be equally divided between 
them, by my executors: aud I direct that my 
home farm and the Mary Housack farm, be divided 
between my sons as fullows, to-wit: a portion o: 
the home farm be taken from and added to the 


INDEX. 
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ceeds thereof be divided among my daughters 
then living. 

H any difficulty or dispute should arise about 
the division or distribution of my real or personal 
estate, itis my desire that the same be referred 
for settlement and adjustment to the decision and 
award of three intelligent, honest and capable 
men. 

I do make, constitute and appoint my friends, 
Jacob Gooding and James Vance, executors of 
this, my last will and testament, hereby revoking 
any and all former wills by meat any time made, 
* Itis my wish that as to the real estate ordered 
to be sold, the court require no security from 
them, but that as to the personal estate they give 





Mary Hosack farm, so as to make the shares oi 


the usual security; if, in the education of my 


each equal; but should wy wife have no other|children, what is before given fur that purpose 
son by me, born alive, before ur after my death,|should not be enough, that the annual profits, or 


then said hume farm to go to my son Muses, and| 


the Mary Hosack farm to pass to my execu- 
lors, and to be sold as I have directed in regard to 
all my other lands; but should my wife have an- 
other daughter by me, born alive, whether before 
or alter my death, such daugh er is to have her 
share with the mother and the other six chiidren, 
ef the personal property before directed to be sold, 
and to have also an equal share with my other 


daughters. 
diem Sizth—I will and bequeath my said home 


farm to my wife in lieu and instead of duwer, fo. 
aud during her natural life, and no longer, with 
this request and direction tomy wife, that she 
will not cultivate wore of the land in indian corn 
than five acres in any one year, and that one hun- 


dred sheep be kept on the place annually. 
dtem Seventh—I also will and bequeath that the 


net proceeds of the lands, before given to my ex- 
ecutors to be sold, be given to my daughters and 
divided among them, share and share alike; and 
after-born daughters of mine, whether born in 
my life or after my death, as aforesaid, to have an 
equal share and part with my other daughters; 
the proceeds of the same is to be put out at inter- 
est by my executors, on good real security, and 
the share of each paid to her when she is married 
or twenty-one years of age, as either event may 


happen first. 
it is further my will that if any one of my 


daughters should die without being, or having 
been, marriel, and under the age of twenty-one 
years, that her, or their share, shall go the sur- 
viving sisuer or sisters; and if I should have 
another sun born alive, before or after iy death, 
that iu case one of them dies without being mur- 
ried or having been married, aud uuder the age of 
twenty-one years, the said home farm shall, in 
such case, go to the surviving son; and 
the Mary MHosack farm shall go to my 


executors or the survivor of them, or the one 
qualifying, and be sold as aforesaid, and the pro- 


interest otherwise arising, may ‘be applied to that 
purpose ; I also charge my wife with the educa- 
tion of my sous—not a classical education, but 
only a common one, such as is common among 
boys of the neighborhood; I also charge the 
rent of the Mary Hosack farm with the education 
ef wy sons, should uiy wife bave another son to 
educate. 

In witness whereof, I Henry Bell, the testator, 
have to this, my last will and testament, written 
vn one sheet of paper, set my hand and seal this 
26th day of October, in the year of our,Lord, one 
thousand eight hundred and thirty-nine, 

(Signed) Henry Beuu. [Seal.] 

The will was executed in the presence of three 
subscribing witnesses. 

After the death of the testator, and at the Feb- 
ruary term, 1840, of the county court of Ohio 
county, the will was duly proven and admitted to 
prubate. On the 2d of March, 1840, the executors 
uamed in the will duly qualified and gave bond 
aud security as such, before the said county 
court, according to law. 

The testator, at his death, left his widow and 
seven children living; and his widow had a 
daughter a few days after his death. The chil- 
dren are as follows: Margaret J., born 1822; Ann 
E., born September, 1824; Moses, born Novemper, 
1828; Maria L., boru October, 1830; Sallie A., 
born August, 1883; Mary E., born May, 1836; 
Melvina E., born Mareh, 1838 ; Henrietta V., born 
January 31, 1840; Margaret J., married to John 
Hosack, and died after she became 21 years old— 
leaving one child, Henry Hosack, who is still liv- 
ing, and is of full age; Maria L., married Lewis 
Powell, and died, and left but one child, who 
lived but a few months—her husband, the father 
of the child, is still living; Mary E. died at the 
age of 12 years; Eliza A., married Joseph F. 
Buchanan. Sarah A., Henrictta V., Melvina E., 








amd Moses Bell, are stil) living. 
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The parcel of land in controversy, contains 
forty-four acres, and is no part of the testator’s 
home farm or the Mary Hosack farm, and it has 
never been sold by the executors or the survivor 
of them. 

Before this suit was brought Jacob Gooding, one 
of the executors, died, and after wis death eject- 
ment was brought against the defendant Humph- 
rey, by Vauce, the surviving executor, to recover 
the said parcel of forty-four acres of land; Vance 
died during the pendency of the suit, and the 
suit was duly revived in the name of 
John D. Maxwell, administrator de bonis non with 
the will annexed, of the testator. 

The testator during his life brought ejectment 
in the circuit court of Ohio county, against cer- 
tain persons named Marlow, to recover said forty, 
four acres of land, which suit was pending and 
not finally determined, until the 8th September, 


1856, when by a decision of the court of appeals, 


of Virginia, the judgment of the circuit court in 
favor of said testator’s lessee, was affirmed. Soon 
after this decision writs of possession were issued 
at the instance of the executors, but never exe- 
cuted. 

In November, 1871, Joseph H. Little bargained 
and sold by contract, four undivided fifths of said 
— acres of land to defendant Humphrey, for 
$1,472, payable in instalments, and bound himself 
to make a general warranty deed therefor, when 
all the purchase money should be paid. Said 
Eliza A. and her husband, on the 1I4th day of 
November, 1868, by deed conveye1 to said Little, 
in consideratien of one dollar, their interest in 
the land in controversy ; aud on the 2ist of No- 
vember, 1868, Sarah A., Melvina E. and Henrietta 
V. Bell, in consideratiom of $25, by deed, con- 
veyed their interest in the land in controversy to 
said Little. Each of said last named deeds are 
deeds of general warranty. Plaintiff and defend- 
ant both claim title under the testator, and there 
is no dispute as to the testator having title to the 
land at his death.—HELp : 

1. That the will of the testator passed to the ex- 
ecutors a power coupled with an interest in the 
land in controversy ; that it invested them with 
the fee simple estate in the land in trust to sell 
and pay the net proceeds, in money, to the 
daughters, &c., aud it broke the inheritance. 


Bell’s Admr. ¥. Humphrey, 1 


2. That it was a general intention of the testa- 
tor, by his will, to give money, personal estate, to 
his daughters, and not land in kind. 


Idem, 1 
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8. That the general intent of the testator has 
never been accomplished, nor is it possible of 
accomplishment, in the sense in which such de- 
vises are usually made, so as to vest the legal or 
equitable estate, in fee simple, in the land, in the 
daughters or their descendan’s, or either of them, 
when the youngest child became twenty-one 
years old, or since. 

Idem, 1 

4. That, on the death of Gooding; the said pow- 
er coupled with an iuterest, as aforesaid, survived 
to Vance ; and Vance, as surviving executor, had 
the right to maintain ejectment agaiust defendant 
Humphrey, for the recovery of said land, at the 
commencement of this suit. 

Idem, 1 

5. That upon the death of the surviving execu- 
tor, Vance, it was competent and proper to revive 
the suit in the name of the administrator de bonis 
non of the testator, he being invested by law with 
|the right to prosecute it. 

Idem, 1 

6. On the death of the testator it was the right 
of the executors to enter upon the land and take 


“\the rents and protits. 


Idem, 1 


7 The delay of the sale of the land did not di- 
vest the right of the executors to recover it in 
lejectunent. 

Idem, 1 


8. It was competent for the devisees of the net 
proceeds of sale, or any of them, to have filed a 
bill in equity, at any time, to c.mpel a sale and 
the executivn of the trust, according to the gen- 
eral intent of the testator. 

Idem, 1 

9. The right the surviving executor had to the 
possession of the lands in controversy had not 
been divested at the commencement of the action 
of ejectment. 

Idem, 1 

10. It would have been improper for the execu- 
tors to have sold the lana in controversy while the 
title theretu was controverted in the ejectment 
commenced by the testator during his life, and 
which was not determined till 1856. 

Idem, 1 

11. Wills are to be construed according to the 
intention of the testator, but to this rule there are 
several well defined quulifications, among which 
are: First. The first universal qualification of the 
rule, is, that itis the intention of the testator ex- 
pressed in the will; a.d this must be judged of, 
exclusively, by the words of the instrument, as 
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applied to the subject matter and the surround- 
ing circumstances. Second. When the general in- 
tert of the testator is clear, and it is impracticable 
to give effect to all the language of the instru- 
ment, expressive of some particular or special in- 
tent, the latter must yield to the former; but 
every expressed intent of the testator must be 
carried out when it can be. Third. A clearly ex- 
pressed intention in one portion of the will is not 
to yield toa doubtful construction in any other 
portion of the instrument. Iilem, 1 





WRIT OF ERROR. 


. See Criminal Law Nos. 1 and 5, and 
State v. Allen, 
. See Criminal Law No. 10, and 
State vy. Fitzpatrick, 
. See Criminal Law No. 14, and 
State v. Kyle, 





